As Introduced

125th General Assembly
Regular Session H. B. No. 184
2003-2004

Representatives Schmidt, McGregor, Aslanides, Schaffer, Schneider,

Raussen, Gilb

A BILL

To amend section 2929.03 of the Revised Code to
permit the inposition of a sentence of life
i nprisonnent without parole, life inprisonment
with parole eligibility after serving 25 ful
years of inprisonnment, or life inprisonnent with
parole eligibility after serving 30 full years of
i mpri sonnment when an offender is convicted of or
pl eads guilty to aggravated murder and is not
charged with or convicted of an aggravating

ci rcunst ance

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 2929.03 of the Revi sed Code be

amended to read as fol |l ows:

Sec. 2929.03. (A) If the indictnent or count in the
i ndi ct ment chargi ng aggravated nurder does not contain one or nore
specifications of aggravating circunstances listed in division (A
of section 2929.04 of the Revised Code, then, follow ng a verdict
of guilty of the charge of aggravated nmurder, the trial court

shal | inpose sentence on the offender as follows:

(1) Except as provided in division (A)(2) of this section,
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the trial court shall inpose a—sentenceof Hfe inprisonmenrt—with
I i aibil] . . . one

of the follow ng sentences on the offender_

(a) Life inprisonnent without parole:

(b) Life inprisonment with parole eligibility after serving

twenty vears of inprisonnent;

(c) Life inprisonnent with parole eligibility after serving

twenty-five full years of inprisonnent;

(d) Life inprisonnent with parole eligibility after serving

thirty full years of inprisonnment.

(2) If the offender also is convicted of or pleads guilty to
a sexual notivation specification and a sexually violent predator
specification that are included in the indictnent, count in the
indictment, or information that charged the aggravated mnurder, the
trial court shall inpose upon the offender a sentence of life
i mprisonnment without parole that shall be served pursuant to
section 2971. 03 of the Revised Code.

(B) If the indictnment or count in the indictnent charging
aggravat ed nurder contains one or nore specifications of
aggravating circunstances listed in division (A) of section
2929. 04 of the Revised Code, the verdict shall separately state
whet her the accused is found guilty or not guilty of the principal
charge and, if guilty of the principal charge, whether the
of fender was ei ghteen years of age or older at the time of the
conm ssion of the offense, if the matter of age was raised by the
of f ender pursuant to section 2929.023 of the Revised Code, and
whet her the offender is guilty or not guilty of each
specification. The jury shall be instructed on its duties in this
regard. The instruction to the jury shall include an instruction
that a specification shall be proved beyond a reasonabl e doubt in

order to support a guilty verdict on the specification, but the
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instruction shall not nmention the penalty that may be the
consequence of a guilty or not guilty verdict on any charge or

speci fication.

(OQ(1) If the indictrment or count in the indictnment charging
aggravat ed nurder contains one or nore specifications of
aggravating circunstances listed in division (A of section
2929. 04 of the Revised Code, then, following a verdict of guilty
of the charge but not guilty of each of the specifications, and
regardl ess of whether the of fender raised the matter of age
pursuant to section 2929.023 of the Revised Code, the trial court

shal | inpose sentence on the offender as follows:

(a) Except as provided in division (C(1)(b) of this section,
the trial court shall inpose a—sentenceof Hfe inprisonment—with
I Liaibili : . e . one

of the follow ng sentences on the offender_

(i) Life inprisonnment without parole;

(ii) Life inprisonnent with parole eliqgibility after serving

twenty vears of inprisonnent;

(iii) Life inprisonment with parole eligibility after serving

twenty-five full years of inprisonnent:

(iv) Life inprisonnent with parole eligibility after serving

thirty full years of inprisonnment.

(b) If the offender also is convicted of or pleads guilty to
a sexual notivation specification and a sexually violent predator
specification that are included in the indictnent, count in the
i ndictnent, or information that charged the aggravated nurder, the
trial court shall inpose upon the offender a sentence of life
i nprisonnent without parole that shall be served pursuant to
section 2971.03 of the Revised Code.

(2)(a) If the indictnment or count in the indictnment contains

Page 3

51
52
53

54
55
56
57
58
59
60
61

62
63
64
65

66

67
68

69
70

71
72

73
74
75
76
77
78
79

80



H. B. No. 184

As Introduced

one or nore specifications of aggravating circunstances listed in
division (A) of section 2929.04 of the Revised Code and if the

of fender is found guilty of both the charge and one or nore of the
specifications, the penalty to be inposed on the offender shall be

one of the follow ng:

(i) Except as provided in division (C(2)(a)(ii) of this
section, the penalty to be inposed on the offender shall be death,
life inprisonment without parole, life inprisonnent with parole
eligibility after serving twenty-five full years of inprisonnent,
or life inprisonnment with parole eligibility after serving thirty

full years of inprisonment.

(ii) If the offender also is convicted of or pleads guilty to
a sexual notivation specification and a sexually violent predator
specification that are included in the indictment, count in the
i ndictnent, or information that charged the aggravated nurder, the
penalty to be inposed on the offender shall be death or life
i mprisonnment without parole that shall be served pursuant to
section 2971.03 of the Revised Code.

(b) A penalty inposed pursuant to division (C(2)(a)(i) or
(ii) of this section shall be determ ned pursuant to divisions (D)
and (E) of this section and shall be determ ned by one of the

fol | owi ng:

(i) By the panel of three judges that tried the offender upon

the offender's waiver of the right to trial by jury;

(ii) By the trial jury and the trial judge, if the offender

was tried by jury.

(D)(1) Death may not be inposed as a penalty for aggravated
murder if the offender raised the matter of age at trial pursuant
to section 2929.023 of the Revised Code and was not found at trial
to have been ei ghteen years of age or older at the time of the

conmm ssion of the offense. When death may be inposed as a penalty
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for aggravated nurder, the court shall proceed under this

di vi sion. When death may be inposed as a penalty, the court, upon
the request of the defendant, shall require a pre-sentence

i nvestigation to be made and, upon the request of the defendant,
shall require a nental exam nation to be made, and shall require
reports of the investigation and of any nental exam nation
submitted to the court, pursuant to section 2947.06 of the Revised
Code. No statenent nmade or information provided by a defendant in
a mental exanination or proceedi ng conducted pursuant to this

di vi sion shall be disclosed to any person, except as provided in
this division, or be used in evidence agai nst the defendant on the
issue of guilt in any retrial. A pre-sentence investigation or
ment al exam nation shall not be nmade except upon request of the
def endant. Copies of any reports prepared under this division
shall be furnished to the court, to the trial jury if the offender
was tried by a jury, to the prosecutor, and to the offender or the
of fender's counsel for use under this division. The court, and the
trial jury if the offender was tried by a jury, shall consider any
report prepared pursuant to this division and furnished to it and
any evidence raised at trial that is relevant to the aggravating
ci rcunstances the of fender was found guilty of committing or to
any factors in nmitigation of the inposition of the sentence of
death, shall hear testinony and ot her evidence that is relevant to
the nature and circunstances of the aggravating circunstances the
of fender was found guilty of conmitting, the mtigating factors
set forth in division (B) of section 2929.04 of the Revised Code,
and any other factors in mtigation of the inposition of the
sentence of death, and shall hear the statenment, if any, of the

of fender, and the argunents, if any, of counsel for the defense
and prosecution, that are relevant to the penalty that should be

i nposed on the of fender. The defendant shall be given great
latitude in the presentation of evidence of the mitigating factors
set forth in division (B) of section 2929.04 of the Revised Code
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and of any other factors in nmitigation of the inposition of the
sentence of death. |f the offender chooses to nmake a st atenent,
the offender is subject to cross-exam nation only if the offender

consents to nmake the statenent under oath or affirmation

The defendant shall have the burden of going forward with the
evidence of any factors in mtigation of the inposition of the
sentence of death. The prosecution shall have the burden of
provi ng, by proof beyond a reasonabl e doubt, that the aggravating
ci rcunmst ances the defendant was found guilty of comitting are
sufficient to outweigh the factors in mitigation of the inposition

of the sentence of death.

(2) Upon consideration of the relevant evidence raised at
trial, the testinony, other evidence, statenent of the offender
argunents of counsel, and, if applicable, the reports submtted
pursuant to division (D)(1) of this section, the trial jury, if
the offender was tried by a jury, shall deternine whether the
aggravating circunstances the offender was found guilty of
conmtting are sufficient to outweigh the mitigating factors
present in the case. If the trial jury unaninously finds, by proof
beyond a reasonabl e doubt, that the aggravating circunstances the
of fender was found guilty of conmtting outweigh the mtigating
factors, the trial jury shall recomend to the court that the
sentence of death be inposed on the of fender. Absent such a
finding, the jury shall reconmmend that the offender be sentenced

to one of the follow ng:

(a) Except as provided in division (D)(2)(b) of this section,
to life inprisonment wi thout parole, life inprisonnment with parole
eligibility after serving twenty-five full years of inprisonnent,
or life inprisonnent with parole eligibility after serving thirty

full years of inprisonnent;

(b) If the offender also is convicted of or pleads guilty to

a sexual notivation specification and a sexually violent predator
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specification that are included in the indictnent, count in the

i ndictnent, or information that charged the aggravated nurder, to

life inprisonnment w thout parole.

If the trial jury recommends that the offender be sentenced
to life inprisonment wi thout parole, life inprisonnent with parole
eligibility after serving twenty-five full years of inprisonnent,
or life inprisonnent with parole eligibility after serving thirty
full years of inprisonnent, the court shall inpose the sentence
reconmended by the jury upon the offender. If the sentence is a
sentence of life inprisonment without parole inposed under
division (D)(2)(b) of this section, the sentence shall be served
pursuant to section 2971. 03 of the Revised Code. If the trial jury
reconmends that the sentence of death be inposed upon the
of fender, the court shall proceed to inpose sentence pursuant to

division (D)(3) of this section.

(3) Upon consideration of the rel evant evidence raised at
trial, the testinony, other evidence, statenent of the offender
argunents of counsel, and, if applicable, the reports subnitted to
the court pursuant to division (D)(1) of this section, if, after
receiving pursuant to division (D)(2) of this section the trial
jury's recomendation that the sentence of death be inposed, the
court finds, by proof beyond a reasonable doubt, or if the pane
of three judges unani nously finds, by proof beyond a reasonabl e
doubt, that the aggravating circunstances the offender was found
guilty of conmitting outweigh the nmitigating factors, it shal
i npose sentence of death on the offender. Absent such a finding by
the court or panel, the court or the panel shall inpose one of the

foll owi ng sentences on the of fender

(a) Except as provided in division (D)(3)(b) of this section,

one of the foll ow ng:

(i) Life inprisonnment without parole;
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(ii) Life inprisonment with parole eligibility after serving

twenty-five full years of inprisonnent;

(iii) Life inprisonnent with parole eligibility after serving

thirty full years of inprisonnent.

(b) If the offender also is convicted of or pleads guilty to
a sexual notivation specification and a sexually violent predator
specification that are included in the indictment, count in the
indictnent, or information that charged the aggravated nurder,
life inprisonment without parole that shall be served pursuant to
section 2971. 03 of the Revised Code.

(E) If the offender raised the matter of age at trial
pursuant to section 2929.023 of the Revised Code, was convicted of
aggravated nurder and one or nore specifications of an aggravating
circunmstance listed in division (A of section 2929.04 of the
Revi sed Code, and was not found at trial to have been ei ghteen
years of age or older at the tinme of the conm ssion of the
of fense, the court or the panel of three judges shall not inpose a
sentence of death on the offender. Instead, the court or panel

shal |l inpose one of the foll owing sentences on the offender

(1) Except as provided in division (E)(2) of this section,

one of the foll ow ng:
(a) Life inprisonnment without parole;

(b) Life inprisonnment with parole eligibility after serving

twenty-five full years of inprisonnent;

(c) Life inprisonnment with parole eligibility after serving

thirty full years of inprisonnent.

(2) If the offender also is convicted of or pleads guilty to
a sexual notivation specification and a sexually violent predator
specification that are included in the indictnment, count in the

i ndictnent, or information that charged the aggravated nurder,
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life inprisonment without parole that shall be served pursuant to
section 2971. 03 of the Revised Code.

(F) The court or the panel of three judges, when it inposes
sentence of death, shall state in a separate opinion its specific
findings as to the existence of any of the nitigating factors set
forth in division (B) of section 2929.04 of the Revised Code, the
exi stence of any other mitigating factors, the aggravating
circunstances the offender was found guilty of committing, and the
reasons why the aggravating circunmstances the of fender was found
guilty of conmitting were sufficient to outweigh the mitigating
factors. The court or panel, when it inposes life inprisonnent
under division (D) of this section, shall state in a separate
opinion its specific findings of which of the mtigating factors
set forth in division (B) of section 2929.04 of the Revised Code
it found to exist, what other mtigating factors it found to
exi st, what aggravating circunstances the offender was found
guilty of conmitting, and why it could not find that these
aggravating circunstances were sufficient to outweigh the
mtigating factors. For cases in which a sentence of death is
i nposed for an offense commtted before January 1, 1995, the court
or panel shall file the opinion required to be prepared by this
division with the clerk of the appropriate court of appeals and
with the clerk of the suprene court within fifteen days after the
court or panel inposes sentence. For cases in which a sentence of
death is inmposed for an of fense conmtted on or after January 1
1995, the court or panel shall file the opinion required to be
prepared by this division with the clerk of the suprene court
within fifteen days after the court or panel inposes sentence. The
judgnent in a case in which a sentencing hearing is held pursuant

to this section is not final until the opinion is filed.

(G (1) Wienever the court or a panel of three judges inposes

a sentence of death for an offense conmtted before January 1
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1995, the clerk of the court in which the judgnent is rendered
shall deliver the entire record in the case to the appellate

court.

(2) Whenever the court or a panel of three judges inposes a
sentence of death for an offense conmitted on or after January 1,
1995, the clerk of the court in which the judgnent is rendered

shal|l deliver the entire record in the case to the suprenme court.

Section 2. That existing section 2929.03 of the Revised Code

i s hereby repeal ed.

Section 3. Section 2929.03 of the Revised Code is presented

inthis act as a conposite of the section as anmended by both Am

Sub. H. B. 180 and Am Sub. S.B. 269 of the 121st General Assenbly.

The CGeneral Assenbly, applying the principle stated in division
(B) of section 1.52 of the Revised Code that anendnents are to be
har noni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.
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