As Introduced

125th General Assembly
Regular Session H. B. No. 282
2003-2004

Representatives Flowers, Martin, Seitz, Setzer, Allen

A BILL

To amend section 3903. 28 of the Revised Code to
| engthen the time period during which the
i quidator of an insolvent insurance comnmpany nay
void certain preferential transfers of property by

the conpany to a creditor.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 3903.28 of the Revi sed Code be

amended to read as foll ows:

Sec. 3903.28. (A (1) A preference is a transfer of any of the

property of an insurer or of an interest in the property of an

insurer to or for the benefit of a creditor, for or on account of

an antecedent debt, made or suffered by the insurer within ere
year two years before the Hlingofasucecesstul conplaint fer
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:  uidation—whicl L

date that enables the creditor to receive nore than the creditor

would receive if the insurer was |iquidated under this chapter,

the transfer had not been made, and the creditor received paynment

of the debt to the extent provided by the provisions of this

chapt er.

(2) Any preference may be avoided by the liquidator if any of
the foll ow ng apply:

(a) The insurer was insolvent at the tinme of the transfer;

(b) The transfer was nade w thin fedr—ronths one hundred
twenty days before the fitingoefthe conplaint date;

(c) The creditor receiving it or to be benefited thereby or

his the creditor's agent acting with reference thereto had, at the

time when the transfer was nmade, reasonabl e cause to believe that

the insurer was i nsolvent or was about to becone insol vent;

(d) The creditor receiving it was an—eofficer—or any of the
foll ow ng:

(i) An officer or director of the insurer;

(ii) A person, including but not linmted to an enpl oyee or

attorney er—other—person, Who was in fact in a position ef
conparable—influence—i+n to effect a level of control over the

actions of the insurer conparable to that of an officer or

di rector whether or not he the person held such position, er—any

excl udi ng enpl oyees of the departnment of insurance and any person

retai ned or appointed by the departnent to assist in the

exanm nation, supervision, or other requlation or nonitoring of the

i nsur er;

(iii) A shareholder holding directly or indirectly nore than

five per cent of any class of any equity security issued by the

i Nsur er —oer—any;
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(iv) Any other person, firm corporation, association, or
aggregation of persons with whomthe insurer did not deal at arms

| engt h.

(3) Where the preference is voidable, the |iquidator nay

recover the property or the value of the property fromthe initial

transferee, and if i+ the property has been transferred or

converted, Hs the |liguidator may recover the property or the

value of the property fromany person who has received e
converted the property, except that a bona fide purchaser or

i enor who—has—given—considerationof less thanfalrequivalent
value has a lien upon the property to the extent of the

consi deration actually given. Wiere a preference by way of lien or
security title is voidabl e, thecourtmay onduenotice orderthe
such lien or title to—be is preserved for the benefit of the
estate, in which event the lien or title shall pass to the

I i qui dat or.

(4) The liquidator nay not avoid a transfer under this

section as provided by the foll ow ng:

(a) To the extent that the transfer was intended, by both the

insurer _and the creditor to or for whose benefit the transfer was

nmade, to be a cont enporaneous exchange for new val ue given to the

insurer and was in fact a substantially contenporaneous exchange;

(b) To the extent that the transfer was in paynent of a debt

incurred by the insurer in the ordinary course of business or

financial affairs of the insurer and the transferee and the

transfer both was made in the ordinary course of business or

financial affairs of the insurer and the transferee and was nmade

according to ordinary business terns;

(c) If the transfer was nade to or for the benefit of a

creditor, to the extent that after the transfer the creditor gave

new value to or for the benefit of the insurer not secured by an
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ot herwi se avoi dable security interest, on account of which new

val ue the insurer did not nmake an ot herw se unavoi dabl e transfer

to or for the benefit of such creditor.

(B)(1) Atransfer of property other than real property is
deened to be made or suffered when it becones so far perfected
that no subsequent |ien obtainable by |egal or equitable
proceedi ngs on a sinple contract can becone superior to the rights

of the transferee.

(2) Atransfer of real property is deened to be made or
suffered when it beconmes so far perfected that no subsequent bona
fide purchaser fromthe insurer can obtain rights superior to the

rights of the transferee.

(3) Atransfer which creates an equitable lien is not deened
to be perfected if there are avail able nmeans by which a legal |ien

can be creat ed.

(4) A transfer not perfected prior to the Ht+Hngofa
conmpl ai nt fer—tiguidatien date is deened to be nmade i nmedi ately
bef ore the Hltnhrg—ef—thesuecesstul conpl aint date.

(5) The provisions of division (B) of this section apply
whet her or not there are or were creditors who m ght have obtai ned

liens or persons who m ght have becone bona fide purchasers.

(O (1) Alien obtainable by | egal or equitable proceedi ngs
upon a sinple contract is one arising in the ordinary course of
such proceedi ngs upon the entry or docketing of a judgnent or
decree, or upon attachment, garni shnent, execution, or |ike
process, whether before, upon, or after judgnent or decree and
whet her before or upon levy. It does not include |iens which under
applicable | aw are given a special priority over other liens which

are prior in tinme.

(2) Alien obtainable by |egal or equitable proceedings is
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superior to the rights of a transferee, or a purchaser may obtain
rights superior to the rights of a transferee within the neaning
of division (B) of this section, if such consequences follow only
fromthe lien or purchase itself, or fromthe lien or purchase
foll owed by any step wholly within the control of the respective
l'i enhol der or purchaser, with or without the aid of mnisterial
action by public officials. Such a lien is not, however, superior
and such a purchase does not create superior rights for the

pur pose of division (B) of this section through any acts
subsequent to the obtaining of such a lien or subsequent to such a
purchase whi ch require the agreenent or concurrence of any third

party or which require any further judicial action or ruling.

(D) Atransfer of property for or on account of a new and
cont enrpor aneous consi deration that is deened under division (B) of
this section to be made or suffered after the transfer because of
delay in perfecting it does not thereby becone a transfer for or
on account of an antecedent debt if any acts required by the
applicable law to be perforned in order to perfect the transfer as
against liens or bona fide purchasers' rights are perfornmed within
twenty-one days or any period expressly allowed by the |aw,
whi chever is less. Atransfer to secure a future loan, if such a
loan is actually nade, or a transfer which becones security for a
future | oan, has the sane effect as a transfer for or on account

of a new and cont enpor aneous consi derati on.

(E) If any lien deened voi dabl e under division (A)(2) of this
section has been dissolved by the furnishing of a bond or other
obligation, the surety on which has been indemified directly or
indirectly by the transfer of or the creation of a |lien upon any
property of an insurer before the Ht+-nrg—oef——=a conplai nt uhrder
sect+ons—3903- 01 t6-3903- 596t theRevtsed Code—whiech—results—+n—a
Hgui-dation—order date, the indemifying transfer or lien is also

deened voi dabl e.
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(F) The property affected by any |lien deened voi dabl e under
divisions (A) and (E) of this section is discharged from such
lien, and that property and any of the indemifying property
transferred to or for the benefit of a surety passes to the
i quidator, except that the court may on due notice order any such
lien to be preserved for the benefit of the estate and the court
may direct that such conveyance be executed as may be proper or

adequate to evidence the title of the |iquidator.

(G The Franklin county court of comon pl eas has exelusive
jurisdiction of any proceeding by the |liquidator to hear and
determine the rights of any parties under this section. Reasonable
notice of any hearing in the proceeding shall be given to al
parties in interest, including the obligee of a releasing bond or
other like obligation. Wiere an order is entered for the recovery
of indemifying property in kind or for the avoi dance of an
i ndemmi fying lien, the court,—upen—metionof any partyin
tnterest—shall may in the sanme proceedi ng ascertain the val ue of
the property or lien, and if the value is | ess than the anmount for
whi ch the property is indemity or than the anount of the lien
the transferee or lienholder may elect to retain the property or
lien upon paynent of its value, as ascertained by the court, to
the liquidator, within such reasonable tines as the court shal

fix.

(H The liability of a surety under a rel easing bond or other
i ke obligation shall be discharged to the extent of the value of
the indemifying property recovered or the indemifying lien
nullified and avoided by the liquidator, or where the property is
retai ned under division (G of this section to the extent of the
anount paid to the |iquidator

(1) H—a——ereditor—has—been—preferred—and—atterward—+n—good
it . : I § " . :
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) If an insurer shall, directly or indirectly, within feu+

meRths one hundred twenty days before the Hlinhg—oef—a——sueccessiul

conmpl ai nt fer—tiguidation—under—seections—3903-01 t0 390359 of the
Revi-sed—Code date, or at any tine in contenplation of a proceeding

to liquidate it, pay noney or transfer property to an
attorney-at-law for services rendered or to be rendered, the
transaction may be exani ned by the court on its own notion or
shall be exami ned by the court on nmotion of the |iquidator and
shall be held valid only to the extent of a reasonable anount to
be determ ned by the court, and the excess may be recovered by the
liquidator for the benefit of the estate provided that where the
attorney is in a position of influence in the insurer or an
affiliate thereof, paynent of any noney or the transfer of any
property to the attorney-at-law for services rendered or to be
rendered shall be governed by the provisions of division (A)(2) of

this section.

£2-(J) As to every transfer subject to avoi dance under this

section:

(1) Every person receiving any property fromthe insurer or

the benefit thereof as a preference voi dabl e under division (A) of
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this section shall be personally liable for the property and shall

be bound to account to the |iquidator

(3)}(2) The liquidator has the burden of proving that a

transfer under division (A)(2) of this section is voidable. and

the person against which recovery or voidability is sought has the

burden of proving that a transfer under division (A)(4) of this

section is not voidable.

(3) The fact that the insurer was under exani nation,

supervision, or other regulatory oversight by the departnent of

i nsurance, or that the departnent nmay have acqui esced in or

approved any paynents nmade by the insurer, does not effect or

otherwi se create a defense to avoidance of a transfer voi dabl e

under this section

(K) Nothing in this division shall be construed to prejudice

any other claimby the |iquidator against any person.

(LY As used in this section

(1) "Conplaint date" neans the date on which a conplaint is

filed by the superintendent of insurance seeking the |iquidation

of an insurer, if the conmplaint results in an order of

liguidation. If the insurer is placed in rehabilitation, which

rehabilitation is later converted to liquidation, the "conpl ai nt

date" is the date on which the original conpl aint seeking

rehabilitati on was fil ed.

(2) "New val ue" neans noney or noney's worth in goods,

services, new credit, or the release by a transferee of property

previously transferred to the transferee in a transaction that is

nei ther void nor voidable by the |iquidator under any applicable

law, including the proceeds of the transferred property, but does

not include an obligation substituted for an existing obligation.

Section 2. That existing section 3903.28 of the Revised Code

i s hereby repeal ed.
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