As Passed by the House

125th General Assembly
Regular Session Sub. H. B. No. 282
2003-2004

Representatives Flowers, Martin, Seitz, Setzer, Allen, G. Smith, Daniels,
Driehaus, Faber, Fessler, Gibbs, Hughes, Koziura, T. Patton, Seaver, Sferra,
White, Wolpert, Woodard, Barrett, Book, Brown, Calvert, Carano, Cirelli,
Clancy, Collier, DeBose, Distel, Domenick, C. Evans, D. Evans, Gilb, Hagan,
Hartnett, Harwood, Hollister, Hoops, Jerse, Key, Mason, Miller, Niehaus
Oelslager, Olman, Reidelbach, Schaffer, Schlichter, Schmidt, S. Smith,
D. Stewart, J. Stewart, Strahorn, Taylor, Widener, Willamowski, Wilson,

Yates

A BILL

To amend sections 3903.28 and 3903.32 and to enact
sections 3929.62, 3929.63, 3929.631, 3929.632,
3929. 64, 3929.65, 3929.66, 3929.661, 3929.67,
3929. 68, 3929.681, 3929.682, 3929.69, and 3929.70
of the Revised Code to I engthen the tinme period
during which the liquidator of an insolvent
i nsurance conpany may void certain preferential
transfers, to provide for the establishnent of a
Medi cal Liability Underwiting Association for
medical liability insurance, and to nmake an

appropri ation.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 3903.28 and 3903. 32 be amended and
sections 3929.62, 3929.63, 3829.631, 3929.632, 3929.64, 3929.65,
3929. 66, 3929.661, 3929.67, 3929.68, 3929.681, 3929.682, 3929. 69,
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and 3929. 70 of the Revised Code be enacted to read as foll ows:

Sec. 3903.28. (A (1) A preference is a transfer of any of the

property of an insurer or of an interest in the property of an

insurer to or for the benefit of a creditor, for or on account of

an antecedent debt, made or suffered by the insurer within ere
year two years before the Hlingofa suceesstul conpl aint fer

date that enables the creditor to receive nore than the creditor

would receive if the insurer was |iquidated under this chapter,

the transfer had not been made, and the creditor received paynment

of the debt to the extent provided by the provisions of this

chapt er.

(2) Any preference may be avoided by the liquidator if any of
the foll ow ng apply:

(a) The insurer was insolvent at the tinme of the transfer;

(b) The transfer was nade w thin fedr—ronths one hundred
twenty days before the fitingoefthe conplaint date;

(c) The creditor receiving it or to be benefited thereby or

his the creditor's agent acting with reference thereto had, at the

time when the transfer was nmade, reasonabl e cause to believe that

the insurer was insolvent or was about to becone insol vent;

(d) The creditor receiving it was an—eofficer—eor any of the
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foll owi ng:

(i) An officer or director of the insurer;

(ii) A person, including but not linmted to an enpl oyee or

attorney er—other—person, Who was in fact in a position ef
conparableinfluencein to effect a level of control over the

actions of the insurer conparable to that of an officer or

di rector whether or not he the person held such position, er—any

but excl udi ng enpl oyees of the departnent of insurance and any

person retained or appointed by the departnent to assist in the

exani nation, supervision, or other reqgulation or nmonitoring of the

i nsurer;

(iii) A shareholder holding directly or indirectly nore than

five per cent of any class of any equity security issued by the
i NSUr er —oer—any_
(iv) Any other person, firm corporation, association, or

aggregation of persons with whomthe insurer did not deal at arnis

| engt h.

(3) Where the preference is voidable, the |iquidator nay

recover the property or the value of the property fromthe initial

transferee, and if i+ the property has been transferred or

converted, Hs the |liguidator may recover the property or the

value of the property fromany person who has received o

converted the property, except that a subsequent bona fide

purchaser or |ienor who—has—givenconsiderationof less thanfalr
eguivalent—valde has a |ien upon the property to the extent of the
consi deration actually given. Wiere a preference by way of lien or
security title is voidable, thecourtmay onduenotice orderthe
such lien or title te—be is preserved for the benefit of the
estate, in which event the lien or title shall pass to the

I i qui dat or.

(4) The liquidator nay not avoid a transfer under this
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section as provided by the foll ow ng:

(a) To the extent that the transfer was intended, by both the

insurer and the creditor to or for whose benefit the transfer was

nade., to be a contenporaneous exchange for new value given to the

insurer and was in fact a substantially contenporaneous exchange;:

(b) To the extent that the transfer was in paynent of a debt

incurred by the insurer in the ordinary course of business or

financial affairs of the insurer and the transferee and the

transfer both was made in the ordinary course of business or

financial affairs of the insurer and the transferee and was made

according to ordinary business terns;

(c) If the transfer was nade to or for the benefit of a

creditor, to the extent that after the transfer the creditor gave

new value to or for the benefit of the insurer not secured by an

ot herwi se unavoi dabl e security interest, on account of which new

val ue the insurer did not nmake an ot herw se unavoi dabl e transfer

to or for the benefit of such creditor.

(B)(1) Atransfer of property other than real property is
deened to be made or suffered when it becones so far perfected
that no subsequent |ien obtainable by |egal or equitable
proceedi ngs on a sinple contract can becone superior to the rights

of the transferee.

(2) Atransfer of real property is deened to be made or
suffered when it becones so far perfected that no subsequent bona
fi de purchaser fromthe insurer can obtain rights superior to the

rights of the transferee.

(3) Atransfer which creates an equitable lien is not deened
to be perfected if there are avail able nmeans by which a legal |ien

can be created.

(4) A transfer not perfected prior to the Ht+Hngofa
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conpl ai nt fer—tiguidatien date is deened to be nmade i nmedi ately
bef ore the fHlHngof the suceesstul conpl aint date.

(5) The provisions of division (B) of this section apply
whet her or not there are or were creditors who m ght have obtai ned

i ens or persons who m ght have becone bona fide purchasers.

(O(1) Alien obtainable by | egal or equitable proceedi ngs
upon a sinple contract is one arising in the ordinary course of
such proceedi ngs upon the entry or docketing of a judgnent or
decree, or upon attachment, garni shnent, execution, or |ike
process, whether before, upon, or after judgnent or decree and
whet her before or upon levy. It does not include |iens which under
applicable law are given a special priority over other Iiens which

are prior in time.

(2) Alien obtainable by Iegal or equitable proceedings is
superior to the rights of a transferee, or a purchaser may obtain
rights superior to the rights of a transferee within the neaning
of division (B) of this section, if such consequences follow only
fromthe lien or purchase itself, or fromthe lien or purchase
foll owed by any step wholly within the control of the respective
l'i enhol der or purchaser, with or without the aid of mnisterial
action by public officials. Such a lien is not, however, superior
and such a purchase does not create superior rights for the
pur pose of division (B) of this section through any acts
subsequent to the obtaining of such a lien or subsequent to such a
purchase which require the agreenent or concurrence of any third

party or which require any further judicial action or ruling.

(D) Atransfer of property for or on account of a new and
cont enrpor aneous consi deration that is deened under division (B) of
this section to be made or suffered after the transfer because of
delay in perfecting it does not thereby becone a transfer for or
on account of an antecedent debt if any acts required by the

applicable law to be perforned in order to perfect the transfer as
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against liens or bona fide purchasers' rights are performed within
twenty-one days or any period expressly allowed by the |aw,

whi chever is less. Atransfer to secure a future loan, if such a
loan is actually made, or a transfer which becones security for a
future loan, has the sane effect as a transfer for or on account

of a new and cont enpor aneous consi derati on.

(E) If any |lien deened voi dable under division (A)(2) of this
section has been dissolved by the furnishing of a bond or other
obligation, the surety on which has been indemified directly or
indirectly by the transfer of or the creation of a |ien upon any
property of an insurer before the Hl+hrg—ef—a conpl ai nt whrder
sections—3903- 01 t6-3903- 59 of the Revised Code—whichresults ina
H-qui-datien—oerder date, the indemifying transfer or lien is also

deened voi dabl e.

(F) The property affected by any |lien deened voi dabl e under
divisions (A) and (E) of this section is discharged from such
lien, and that property and any of the indemifying property
transferred to or for the benefit of a surety passes to the
i quidator, except that the court nmay on due notice order any such
lien to be preserved for the benefit of the estate and the court
may direct that such conveyance be executed as may be proper or

adequate to evidence the title of the |iquidator.

(G The Franklin county court of comon pl eas has exelusive
jurisdiction of any proceeding by the |liquidator to hear and
determine the rights of any parties under this section. Reasonable
notice of any hearing in the proceeding shall be given to al
parties in interest, including the obligee of a releasing bond or
other like obligation. Wiere an order is entered for the recovery
of indemifying property in kind or for the avoi dance of an
i ndemmi fying lien, the court,—upen—metionof any partyin
tnterest—shall may in the sanme proceedi ng ascertain the val ue of

the property or lien, and if the value is |l ess than the anmount for
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which the property is indemity or than the anount of the lien
the transferee or lienholder may elect to retain the property or
lien upon paynent of its value, as ascertained by the court, to
the liquidator, within such reasonable tines as the court shal

fix.

(H The liability of a surety under a releasing bond or other
like obligation shall be discharged to the extent of the val ue of
the indemi fying property recovered or the indemifying lien
nullified and avoi ded by the liquidator, or where the property is

retai ned under division (G of this section to the extent of the

amount paid to the |iquidator

) If an insurer shall, directly or indirectly, within feu+

meRths one hundred twenty days before the Hl+ng—oef—a——successiul

compl ai nt fer—tiguidationunder—seections—3903-01 t0 390359 of the
Revi-sed—Code date, or at any tine in contenplation of a proceeding

to liquidate it, pay noney or transfer property to an
attorney-at-law for services rendered or to be rendered, the
transaction may be exani ned by the court on its own notion or

shall be examined by the court on notion of the |iquidator and
shall be held valid only to the extent of a reasonable anobunt to
be determ ned by the court, and the excess may be recovered by the
liquidator for the benefit of the estate provided that where the
attorney is in a position of influence in the insurer or an
affiliate thereof, paynment of any noney or the transfer of any
property to the attorney-at-law for services rendered or to be

rendered shall be governed by the provisions of division (A)(2) of
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this section.

£2r(J) As to every transfer subject to avoidance under this

section:

(1) Every person receiving any property fromthe insurer or
the benefit thereof as a preference voi dabl e under division (A of
this section shall be personally liable for the property and shall

be bound to account to the |iquidator

£3)3(2) The liquidator has the burden of proving that a

transfer under division (A (2) of this section is voidable., and

the person against which recovery or voidability is sought has the

burden of proving that a transfer under division (A)(4) of this

section is not voidable.

(3) The fact that the insurer was under exani nation,

supervision, or other regulatory oversight by the departnent of

i nsurance, or that the departnent nmay have acqui esced in or

approved any paynents nmade by the insurer, does not effect or

otherwi se create a defense to avoidance of a transfer voi dabl e

under this section

(K) Nothing in this division shall be construed to prejudice

any other claimby the |Iiquidator against any person.

(LY As used in this section
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(1) "Conplaint date" neans the date on which a conplaint is

filed by the superintendent of insurance seeking the |iqguidation

of an insurer, if the conplaint results in an order of

liguidation. If the insurer is placed in rehabilitation, which

rehabilitation is |later converted to liquidation., the "conpl aint

date" is the date on which the original conplaint seeking

rehabilitation was fil ed.

(2) "New val ue" neans noney or noney's worth in goods,

services, new credit, or the release by a transferee of property

previously transferred to the transferee in a transaction that is

nei ther void nor voidable by the |iquidator under any applicable

law, including the proceeds of the transferred property., but does

not include an obligation substituted for an existing obliagation.

Sec. 3903.32. The anount recoverable by the |iquidator from
reinsurers shall not be reduced as a result of delinquency
proceedi ngs, regardl ess of any provision in the reinsurance
contract or other agreenent. Paynment made by a reinsurer directly
to an insured or other creditor does not dininish the reinsurer's
obligation to the insurer's estate except when the reinsurance
contract or other witten agreenent either provides for direct
paynent of the reinsurance to the insured or beneficiary of the
i nsurance policy in the event of the insolvency of the ceding

i nsurer or_provides for paynent to a third party and has received

the prior witten approval of the superintendent of insurance.

Sec. 3929.62. As used in sections 3929.62 to 3929.70 of the

Revi sed Code and any rules adopted pursuant to those sections:

(A) "Applicant" neans any |licensed physician or hospital as

those terns are defined in section 2305.113 of the Revi sed Code.

(B "Medical liability underwiting association”" neans a

nonprofit uni ncorporated underwiting association for nedical
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liability insurance established under section 3929.63 of the
Revi sed Code.

(C "Medical liability insurance" neans insurance coverage

against the legal liability of the insured and agai nst | o0ss,

danmage, or expense incident to a claimarising out of the death,

di sease, or injury of any person as the result of nealigence or

nmal practice in rendering professional service by any |licensed

physician or hospital, as those terns are defined in section

2305. 113 of the Revised Code, or any enployee or agent acting

within the scope of their duties for a physician or hospital,

whi ch coverage may include coverage relating to the accreditation

of nedi cal professionals.

Sec. 3929.63. (A) A nedical liability underwiting

association for nmedical liability insurance may be created for one

or nore classes of insurance by rule of the superintendent of

i nsurance pursuant to Chapter 119. of the Revi sed Code upon a

finding by the superintendent that both of the foll ow ng

circunstances exi st:

(1) A substantial nunber of applicants for such class or

classes of nedical liability insurance have not been placed with

insurers authorized to wite nedical liability insurance in this

state, and are insurable risks. For purposes of this section,

"insurable risk" nmeans that the physician or hospital is licensed,

certified, or accredited as required by |aw

(2) The lack of such class or classes of nedical liability

i nsurance threatens the availability of health care for any group

of individuals in this state.

(B) The nedical liability underwiting association may:

(1) Issue or cause to be issued policies of insurance to

applicants, including incidental coverages, subject to terns,
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conditions, exclusions, and limts, established by the nedical

liability underwiting association's board of governors subject to

t he superintendent's approval. Coverages under such policies my

be nnde available as prinmary or excess protection, provided limts

of primary protection under one policy shall not exceed one

mllion dollars for each claimand three mllion dollars in any

vear unl ess otherwi se provided for in the plan of operation.

(2) Underwite the insurance and adjust and pay | osses with

respect thereto, or appoint service conpanies or associations to

performthose functions;

(3) Assune reinsurance;

(4) Cede reinsurance.

Sec. 3929.631. (A) In the event the superintendent of

i nsurance creates the nedical liability underwiting association

under section 3929.63 of the Revised Code or reactivates the

nedical liability underwiting association under section 3929. 632

of the Revised Code, the superintendent also shall create a

stabilization reserve fund for the nedical liability underwiting

associ ation under Chapter 119. of the Revised Code. The

stabilization reserve fund shall be adninistered by thirteen

directors, one of whom shall be the superintendent of insurance or

t he superintendent's deputy. The remaining twelve directors shal

be appointed by the superintendent. O these twelve directors,

five shall be doctors of nedicine and surgery, two shall be

doctors of osteopathic nedicine and surgery. one shall be a doctor

of podiatric nedicine, and four shall be representatives of

hospitals.

(B) The directors shall act by mpjority vote with seven

directors constituting a quorum for the transaction of any

busi ness or _the exercise of any power of the stabilization reserve
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fund. The directors shall serve w thout salary, but each director

shall be reinbursed for actual and necessary expenses incurred in

the performance of official duties as a director of the

stabilization reserve fund. The directors are not subject to any

personal liability with respect to admnistration of the fund.
(C) Each policyholder of the nedical liability underwiting
associ ation shall pay to the nedical liability underwiting

association annually a stabilization reserve fund charge. The

charge shall be determ ned by the directors with the aqgreenent of

t he board of governors of the nedical liability underwriting

associ ation, subject to the approval of the superintendent. In the

event that there is no agreenent anong the directors., the board of

governors, and the superintendent as to the charge. the

superintendent shall determ ne the charge. The amount of the

charge may differentiate between types of coverage, but shall be

sufficient to ensure that the nmedical liability underwiting

association is actuarially sound, adequately reserved, financially

stable. and efficiently managed so as to satisfy the purposes of
sections 3929.62 to 3929.70 of the Revised Code. The nedical

liability underwiting association shall cancel the policy of any

pol i cyhol der who fails to pay the stabilization reserve fund

char ge.

(D) The nedical liability underwiting association pronptly

shall pay to the trustee of the stabilization reserve fund all

stabilization reserve fund charges that it collects fromits

pol i cyhol ders.

(E) All noney received by the stabilization reserve fund

shall be held in trust by a corporate trustee selected by the

directors. The corporate trustee may i nvest the noney held in

trust, subject to the approval of the directors. Al investnent

i ncone shall be credited to the stabilization reserve fund. Al

expenses of adnministration of the stabilization reserve fund shal
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be charged agai nst the stabilization reserve fund. The npney held

in trust shall be used for the purpose of reinbursing the nedica

liability underwiting association for any deficit that arises out

of the operations of the nedical liability underwiting

association and for any other purpose that is approved by the

board of directors. if the purpose is reasonably consistent with

the purposes of the association. Such paynent to the nedical

liability underwiting association shall be nade by the directors

upon the nedical liability underwiting association's

certification to the directors of the anpunt due.

(F) If the board of governors deternines that the noneys

contained in the stabilization reserve fund at the end of a fiscal

vear, exclusive of dollars allocated for pending clainms and after

paynent of all clains and expenses, are in excess of amounts that

are necessary to ensure that the nedical liability underwiting

association is actuarially sound, adequately reserved, financially

stable, and efficiently nmanaged as to satisfy the purposes of
sections 3929.62 to 3929. 70 of the Revised Code, and the

superintendent concurs. the superintendent shall cause the return

of the excess fund noneys to applicants that have contributed to

the fund and that are not nedical liability underwiting

associ ation policyholders at the end of the fiscal year. In

effectuating the return of fund noneys, the superintendent shal

ascertain the total anpunt contributed to the fund by each

applicant during the entire period of the fund's existence. Wthin

a reasonable tinme period not to exceed one vear, the

superintendent shall remt to each eligible applicant an anpunt

that bears the same ratio to the total anmpunt of excess fund

noneys as the total anmount contributed to the fund by each

applicant bears to the total anmount contributed to the fund by al

applicants. Notwi thstanding the return of noneys under this

di vision, policvholders shall continue to be subject to the
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charges of the stabilization reserve fund under this section. The

total anmpunt to be returned under this division shall reflect any

interest actually earned by the fund | ess fund operating expenses.

Sec. 3929.632. (A The nedical liability underwiting

association created under section 3929.63 of the Revised Code may

be dissolved, or its operations nay be suspended. by rule of the

superintendent of insurance adopted pursuant to Chapter 119. of

the Revised Code, upon a finding by the superintendent that the

ci rcunst ances described in division (A of section 3929.63 of the

Revi sed Code no | onger exi st.

(B) In the case of any dissolution or suspension under

division (A of this section. the superintendent shall adopt rules

pursuant to Chapter 119. of the Revised Code that establish

st andards and procedures for the fair and equitable cessation or

suspensi on_of operations, including rules that ensure the paynment

of all clains on policies issued and expenses incurred by the

nedical liability underwiting association. Rul es adopted under

this section may include rules relating to reinsurance. The

remai ni ng funds of the nedical liability underwiting association

shall be used for funding the nedical liability underwiting

association or for funding another nedical mal practice initiative

with the approval of the general assenbly.

(C) 1f operations of the nedical liability underwiting

associ ation are suspended, the superintendent nay subsequently

reactivate its operations by rule adopted in accordance with
Chapter 119. of the Revi sed Code.

(D) The followi ng persons shall not incur or suffer any

liability to any person., by reason of actions taken in order to

conply with this section

(1) The nedical liability underwiting association;
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(2) The board of governors of the nedical liability

underwriting association or any nenber of the board;

(3) The agents or enployees of the nedical liability

underwriting association

(4) The superintendent;

(5) Any other state officer responsible for the care and

custody of the funds of the nedical liability underwiting

associ ati on.

Sec. 3929.64. (A (1) A board of governors consisting of nine

nenbers shall govern the nedical liability underwiting

associ ati on, seven of whom shall be appointed by the

superintendent of insurance. O the seven nenbers appointed by the

superintendent, five shall be selected frominsurers licensed to

wite and witing liability insurance in this state, at |east two

of which insurers nust wite nedical liability insurance in this

state. In addition to representatives fromthe five insurers, the

superintendent al so shall appoint one nenber who is a |licensed

physi ci an _and one nenber froma hospital operating in this state.

The governor shall appoint two nenbers. O the two nenbers

appoi nted by the governor, one shall be an insurance agent

licensed and witing nedical liability insurance in this state.

The ot her nmenber appoi nted by the governor shall represent the

interests of consuners and shall neither be a nenber of, or

associated with, a health care provider or profession nor

associated with a health insuring corporation holding a

certificate of authority under Chapter 1751. of the Revised Code

or _an insurance conpany. The nenbers of the board of governors

shal|l serve w thout conpensation but shall be reinbursed for their

actual and necessary expenses incurred in the discharge of their

official duties. The directors of the stabilization reserve fund

shall serve as ex officio nenbers of the nedical liability
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underwriting association's board of governors.

(2) O the initial nenber appointments nade under divi Sion

(A (1) of this section, three shall be for terns of one vear,

three shall be for terns of two vears, and three shall be for

terns of three vears, with the nenbers' terns determined fromthe

date the nedical liability underwiting association is created

under section 3929.63 of the Revised Code. Thereafter, terns of

office for appointed nmenbers shall be for three vears, each term

endi ng on the sane day of the sane nonth of the year as did the

termit succeeds. A vacancy shall be filled in the same nanner_ as

the original appointnent. Menbers nmay be reappointed to the board

of qgovernors.

(B) The board of governors nay enploy. conpensate. and

prescribe the duties and powers of as nany enpl oyees and

consultants as are necessary to carry out the purposes of sections

3929.62 to 3929.70 of the Revi sed Code.

Sec. 3929.65. (A (1) Wthin forty-five days after the

creation or a reactivation of the nedical liability underwiting

associ ation, the board of governors of the nedical liability

underw i ting association shall submt to the superintendent of

i nsurance, for the superintendent's review, a proposed plan of

operation consistent with sections 3929.62 to 3929.70 of the

Revi sed Code. The superintendent may adopt this plan by rule

pronul gated in _accordance with Chapter 119. of the Revi sed Code.

If the superintendent does not adopt the plan within thirty days

of its subnission., the superintendent shall formulate a plan of

operation consistent with sections 3929.62 to 3929.70 of the

Revi sed Code. Subsequent to the term nation of the thirty-day

peri od, the superintendent shall establish the plan by rule in the

mnimumtine permtted by Chapter 119. of the Revi sed Code.
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(2) At any tine after the adoption of a plan of operation

under division (A (1) of this section, the board of governors may

submit proposals for anendnents to the plan of operation to the

superintendent for the superintendent's approval. The

superintendent al so nmay propose anmendnents to the plan of

operation. Al anendnents to the plan of operation shall be
consistent with sections 3929.62 to 3929. 70 of the Revised Code

and shall be adopted as rules in accordance with Chapter 119. of
t he Revi sed Code.

(B) The plan of operation shall provide for econonmc, fair

and nondi scrininatory admnistration and for the pronpt and

efficient provision of nedical liability insurance, and shal

contain other provisions, including, but not limted to,

provisions relating to all of the foll ow ng:

(1) Establishnment of necessary facilities;

(2) Managenent of the nedical liability underwiting

associ ati on;

(3) Reasonabl e and objective underwiting standards;

(4) Acceptance and cession of reinsurance;

(5) The appointnent of servicing carriers or the direct

i ssuance of syndicate policies;

(6) The issuance of a binder providing coverage for which an

applicant tenders an _anmount equal to the annual preni um as

estinmated by the nmedical liability underwiting associ ation.

(C) The nedical liability underwiting association shall

separately code all policies witten so that appropriate records

nay be conpil ed for purposes of calculating the adeguate preni um

| evels for each classification of risk. The plan of operation

shall set forth the manner in which policies are coded.
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Sec. 3929.66. (A Any applicant practicing or operating in

this state seeking to purchase nedical liability insurance being
offered by the nedical liability underwiting association, on or
after the effective date of the nedical liability underwiting

association's plan of operation, may apply to the nedical

liability underwiting association for nmedical liability

i nsurance. The application nay be nade on behalf of an appli cant

by a broker or agent authorized by the applicant, or nmay be nmde

on behalf of a nunber of eliqgible applicants who are nenbers of a

nedi cal soci ety.

(B) The board of governors of the nedical liability

underwiting association, in fornmulating the plan of operation

under section 3929. 641 of the Revised Code, shall include m ni num

eligibility and underwiting standards for applicants. |If the

nedical liability underwiting association determ nes that an

applicant neets the eliqgibility and underwiting standards of the

nedical liability underwiting association as prescribed in the

pl an of operation and there is no unpaid, uncontested pren um due

to the nedical liability underwiting association fromthe

applicant for prior nedical liability insurance, the nedical

liability underwiting association, upon receipt of the prem um

or such portion thereof as is prescribed in the plan of operation,

shall issue a policy of nedical liability insurance for a term of
one vear.
(C) The nedical liability underwiting association is under

no obligation to issue any policy of insurance to any applicant

who fails to neet the nedical liability underwiting association's

eligibility and underwiting standards.

(D) _The rates, rating plans, rating rules, rating

classifications, territories, and policy forns applicable to the

insurance witten by the nedical liability underwiting
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association and related statistics are subject to Chapter 3937. of

the Revi sed Code and shall be established by the board of

governors subject to the approval of the superintendent of

insurance, giving due consideration to the past and prospective

| oss and expense experience for nedical liability insurance sold

by insurers in this state, trends in the frequency and severity of

| osses, and such other information as the superintendent may

require. All rates shall be on an actuarially sound basis, and

shall be calculated to be self-supporting exclusive of any anounts

held by the stabilization reserve fund. There shall be a

presunption that the rates filed and prem uns for the business of

the nedical liability underwiting association are not

unr easonabl e or excessive. The superintendent shall take all

appropriate steps to nake available to the nedical liability

underwriting association the profit, |oss, and expense experience

of insurers currently or previously witing nedical liability

insurance in this state.

(E) Al policies issued by or on behalf of the nedical

liability underwiting association shall be witten so as to apply

only to death, disease, or injury which results fromacts or

on ssions covered by the policy and reported during the policy

period and for which witten claimis nade agai nst the insured,

unl ess otherw se provided for in the plan of operation.

(F) Al policies issued by or on behalf of the nedical

liability underwiting association shall contain a provision that

upon termnation of the policy through cancellation on grounds

ot her than nonpaynent of prem uns, or through retirenent or death

of the insured, the insured or the insured' s estate has the right

on payvnent of appropriate additional premuns to extend coverage

to include clains covered by the policy and di scovered and

reported after the policy period and for which witten claimis

nade agai nst the insured.
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Sec. 3929.661. The nedical liability underwiting association

may of fer policyhol ders the option of being |liable as a co-insurer

on suns paid out by way of settlenent or judgnent agai nst the

pol i cyhol der on any cl ai m nade under the policy. The nedical

liability underwiting association has sole authority to settle

any claimsubject to the co-insurance option wthout the consent

of the insured. The plan of operation shall set forth the terns

and conditions of the optional co-insurance coverage.

Sec. 3929.67. (A) A nedical liability insurance policy that

insures a physician, witten by or on behalf of the nedical

liability underwiting association pursuant to sections 3929.62 to

3929. 70 of the Revised Code. nmmy only be cancelled during the term

of the policy for one of the foll owi ng reasons:

(1) Nonpaynment of preni uns;

(2) The license of the insured to practice nedicine and

surgery or osteopathic nedicine and surgery has been suspended or

r evoked;

(3) The insured's failure to nmeet m ni mum underwiting

st andar ds;

(4) The occurrence of a change in the individual risk that

substantially increases any hazard i nsured against after the

coverage has been issued or renewed, except to the extent that the

i nsurer_ reasonably should have foreseen the change or contenpl ated

the risk in witing the policy.

(BY A nedical liability insurance policy that insures a

hospital, witten by or on behalf of the nedical liability

underwiting association pursuant to sections 3929.62 to 3929.70

of the Revised Code, may only be cancelled during the termof the

policy for one of the foll owi ng reasons:
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(1) Nonpaynent of prem uns;

(2) The hospital is not certified or accredited in accordance

with Chapter 3727. of the Revised Code;

(3) An injunction against the hospital has been granted under

section 3727.05 of the Revi sed Code;

(4) The occurrence of a change in the individual risk that

substantially increases any hazard i nsured agai nst after the

coverage has been issued or renewed, except to the extent that the

i nsurer_ reasonably should have foreseen the change or contenpl ated

the risk in witing the policy.

Sec. 3929.68. There shall be no liability i nposed on the part

of . and no cause of action of any nature arises against, the

nedical liability underwiting association or the stabilization

reserve fund, its board of governors, directors, agents, or

enpl oyees, an insurer or its enployees, any |licensed agent or

broker, or the superintendent of insurance or the superintendent's

aut hori zed representatives and enployees, for any action taken by

themin the performance of their powers and duties under sections
3929.62 to 3929.70 of the Revised Code. Any reports and

communi cations nade in connection with those actions are not

public records.

Sec. 3929.681. Any insurer or other person aqdrieved by any

action or decision of the nedical liability underwiting

associ ation nmay appeal to the board of governors. The deci sion of

the board of governors may be appealed to the superintendent of

insurance within thirty days fromthe date of the action or the

deci sion. The superintendent shall, after a hearing held upon

proper notice, issue an order approving or disapproving the action

or decision, with respect to the matter that is the subject of

appeal. Al final orders and decisions of the superintendent are
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subject to judicial review as provided in Chapter 119. of the
Revi sed Code.

Sec. 3929.682. (A A nedical liability fund is hereby created

in the state treasury. The nedical liability fund shall consist of

the remni ning funds of the joint underwiting association, the

association created under section 3929.72 of the Revi sed Code and
di ssol ved under section 3929. 721 of the Revised Code, and shall be

used for the purposes of funding the nedical liability

underwriting association that is created in accordance with
sections 3929.62 to 3929.70 of the Revised Code or for funding

anot her nedical nmlpractice initiative with the approval of the

general assenbly.

(B) As used in this section. "remnining funds of the joint

underw i ting association" neans funds paid to the treasurer of

state in accordance with section 3929.721 of the Revised Code and

any plan of dissolution or trust adreenent adopted under section
3929. 721 of the Revised Code.

Sec. 3929.69. (A) Annually on or before the first day of

March, the nedical liability underwiting association shall file

in the office of the superintendent of insurance a statenent

containing information with respect to its transactions,

condi tion, operations, and affairs during the preceding vear. The

statenent shall contain such matters and infornmation as are

prescribed and shall be in a form approved by the superintendent.

(B) The superintendent or any person designated by the

superintendent. at any tinme, nmay visit and exanm ne the operation

and experience of the nedical liability underwiting association.

The association shall give the superintendent or the

superintendent's designee free access to all the books, records,

files, papers, and docunents that relate to the operation of the
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nedical liability underwiting association. and nmay sunmmon,

qualify, and allow the exam nation as witnesses of all persons

havi ng knowl edge of the nedical liability underwiting

associ ation's operations, including officers, agents, and

enpl oyees of the nedical liability underwiting association.

(C The nedical liability underwiting association also is

subject to exaninhation by the superintendent in accordance with
section 3901.07 of the Revised Code.

Sec. 3929.70. The nedical liability underwiting association

is exenpt fromall license fees, and incone, franchise, prem um

and privilege taxes |levied or assessed by this state or any of its

political subdivisions.

Section 2. That existing sections 3903.28 and 3903. 32 of the

Revi sed Code are hereby repeal ed.

Section 3. Section 3903.28 of the Revised Code, as anended by
this act, shall apply only to liquidations for which an order of
i quidation has been entered by the court on or after the

effective date of this act.
Section 4. (A) As used in this section:

(1) "Joint Underwiting Association"” neans the Joint
Underwriting Association created under section 3929.72 of the
Revi sed Code and di ssol ved under section 3929.721 of the Revised
Code.

(2) "Rermaining funds of the Joint Underwiting Association”
nmeans funds paid to the Treasurer of State in accordance with
section 3929.721 of the Revised Code and any plan of dissolution
or trust agreenent adopted under section 3929.721 of the Revised
Code.
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(B) The Superintendent of |nsurance shall certify to the
Director of Budget and Managenent the anmount of cash deposited
fromthe renaining funds of the Joint Underwriting Association to
the General Revenue Fund. Notwi thstandi ng section 3929.721 of the
Revi sed Code, the Director of Budget and Managenment shall transfer
an amount equal to the certified amount fromthe General Revenue
Fund to the Medical Liability Fund created in section 3929.682 of
the Revised Code. The ampunt transferred is hereby appropriated in
fiscal year 2004. Any unencunbered and unal |l ocated bal ances are

hereby reappropriated in fiscal year 2005.

This section is not subject to the referendum Therefore,
under Chio Constitution, Article Il, Section 1d and section 1.471
of the Revised Code, this section goes into i mediate effect when

this act becones | aw.
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