As Introduced

125th General Assembly
Regular Session H. B. No. 342
2003-2004

Representative Widener

A BILL

To enact sections 2307.84 to 2307.90 and section
2307.901 of the Revised Code to establish mninmum
medi cal requirenments for filing certain silica
clainms or m xed dust di sease clains, to establish
premises liability in relation to those clains,
and to prescribe the requirenents for sharehol der
liability for those clainms under the doctrine of

pi ercing the corporate veil

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2307.84, 2307.85, 2307.86, 2307.87,
2307.88, 2307.89, 2307.90, and 2307.901 of the Revised Code be

enacted to read as fol |l ows:

Sec. 2307.84. As used in sections 2307.84 to 2307.90 of the
Revi sed Code:

(A) "AVA guides to the eval uation of pernmanent i npairnent”

neans the Anerican nedical association's gqguides to the eval uation

of permanent inpairnent (fifth edition 2000) as may be nodified by

the Anerican nedi cal association

(B) "Board-certified internist" neans a nedical doctor who is

currently certified by the Anerican board of internal nedicine.
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(G "Board-certified occupational nedicine specialist" neans

a nedical doctor who is currently certified by the Anerican board

of internal nedicine or the Anerican board of preventive nedicine

in the specialty of occupational nedicine.

(D) "Board-certified oncologist”" neans a nedical doctor who

is currently certified by the Anerican board of internal nedicine

in the subspecialty of medical oncol ogy.

(E) "Board-certified pathol ogist" neans a nedi cal doctor who

is currently certified by the Arerican board of pathol ogy.

(F) "Board-certified pul nbnary specialist”" neans a nedi cal

doctor who is currently certified by the Anerican board of

internal nedicine in the subspecialty of pul nonary nedicine.

(G "Certified B-reader" neans an individual qualified as a
"final" or "B-reader" as defined in 42 CF.R section 37.51(b), as

anended.

(H "Exposed person" neans either of the follow ng, whichever

is applicable:

(1) A person whose exposure to silica is the basis for a

silica claimunder section 2307.85 of the Revi sed Code;

(2) A person whose exposure to mixed dust is the basis for a

m xed dust di sease cl ai munder section 2307.86 of the Revised
Code.

(1) "Forced vital capacity" neans forced vital capacity that

is maximal volunme of air expired with maxi rumeffort froma

position of full inspiration

(J) "ILO scale" neans the systemfor the classification of

chest x-rays set forth in the international |abour office's

quidelines for the use of ILO international classification of

r adi ogr aphs of pneunpconi oses (1980)., as anended.

(K) "Lung cancer"” neans a nmlignant tunor in which the
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primary site of origin of the cancer is inside the |ungs.

(L) "M xed dust" neans a m xture of dusts conposed of silica

or _asbestos or one or nore other dusts.

(M "M xed dust di sease clainl neans any claimfor damages.

| osses, indemmification, contribution, or other relief arising out

of, based on, or in any way related to m xed dust pneunbconi 0Si S.

"M xed dust disease claim includes a claimnade by or on behalf

of any person who has been exposed to m xed dust., or any

representative, spouse, parent, child, or other relative of that

person, for injury, including nental or enotional injury, death,

or loss to person, risk of disease or other injury, costs of

nedi cal nonitoring or surveillance, or any other effects on the

person's health that are caused by the person's exposure to m xed

dust .

(N) "M xed dust pneunpconi osi s" nmeans the interstitial |ung

di sease caused by the pul nbnary response to inhal ed m xed dusts.

(O "Nonnmlignant condition" neans a condition, other than a

di agnosed cancer, that is caused or nmay be caused by either of the

foll owi ng, whichever is applicable:

(1) Silica, as provided in section 2307.85 of the Revised
Code;

(2) M xed dust, as provided in section 2307.86 of the Revised

Code.

(P) "Pat hol ogi cal evidence of m xed dust pneunpconi 0sis"

neans a statenent by a board-certified pathol ogi st that nore than

one representative section of lung tissue uninvolved with any

ot her di sease process denonstrates a pattern of peribronchiolar

and parenchynmal stellate (star-shaped) nodul ar scarring and that

there is no other nore likely explanation for the presence of the

fibrosis.
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(O "Pathol ogi cal evidence of silicosis" nmeans a statenent by

a board-certified pathol ogist that nore than one representative

section of lung tissue uninvolved with any other di sease process

denonstrates a pattern of round silica nodules (well-organi zed

concentric whorls of collagen surrounded by inflammtory cells) in

the lung parenchyma and that there is no other nore likely

expl anation for the presence of the fibrosis.

(R _"Physical inpairnment" nmeans any of the foll ow ng,

whi chever is applicable:

(1) A nonnmlignant condition that neets the m ni num

requi renents of division (B) of section 2307.85 of the Revised

Code or lung cancer of an exposed person who is a snoker that

neets the nminimumrequirenents of division (C) of section 2307.85
of the Revi sed Code;

(2) A nonnulignant condition that neets the m ni num

requi renents of division (B) of section 2307.86 of the Revised

Code or lung cancer of an exposed person who is a snoker that

neets the nmini mumrequirenents of division (C) of section 2307. 86
of the Revi sed Code.

(S) "Plethysnpgraphy" nmeans a test for determ ning |ung

volume, also known as "body plethysnmography.” in which the subject

of the test is enclosed in a chanber that is equi pped to neasure

pressure, flow,_ or volunme changes.

(T) "Predicted lower Ilimt of normal"” neans the fifth

percentile of healthy popul ati ons based on age. height. and

gender, as referenced in the AVA guides to the eval uati on of

per manent i npai r nent.

(U "Prenises owner" neans a person who owns, in whole or in

part, leases, rents, maintains, or controls privately owned | ands,

ways, or waters, or any buildings and structures on those |ands,

ways, or waters, and all privately owned and state-owned | ands,
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ways, or waters |leased to a private person, firm or organi zation

i ncl udi ng any buil dings and structures on those | ands, ways, or

waters.

(M) "Qualified physician" nmeans a nedical doctor who is

providing a diagnosis for purposes of constituting prima-facie

evidence of an exposed person's physical inpairnment that nmeets the

requi rements specified in section 2307.85 or 2307.86 of the

Revi sed Code. whi chever is applicable, and who neets the foll ow ng

reqgui renments

(1) The nedical doctor is a board-certified internist,

pul nbnary specialist. oncol ogist. pathol ogist., or occupational

nedi ci ne _specialist.

(2) The nedical doctor is actually treating or has treated

the exposed person and has or had a doctor-patient relationship

with the person.

(3) The nedi cal doctor spends not npbre than twenty-five per

cent _of the nedical doctor's professional practice tinme in

provi di ng consulting or expert services in connection with actual

or potential tort actions, and the nedical doctor's nedical group,

prof essi onal corporation, clinic, or other affiliated group earns

not nore than twenty per cent of its revenues from providi ng those

services.

(W _"Radi ol ogi cal evidence of ni xed dust pneunoconi osis"

neans a chest x-ray showing irreqular opacities in the upper |ung

fields graded by a certified B-reader as at least 1/1 on the ILO

scale.

(X) "Radiol ogical evidence of silicosis" neans a chest x-ray

showi ng small rounded opacities in the upper lung fields graded by

a certified B-reader as at least 1/1 on the 1LO scal e.

(Y) "Requl ar basis" neans on a frequent or recurring basis.
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(Z) "Silica" neans a group of naturally occurring crystalline

forms of silicon dioxide, including, but not limted to, quartz

and sand.

(AA) "Silica claint neans any claimfor danmages. | osses,

i ndemmi fication, contribution, or other relief arising out of,

based on, or in any way related to silica. "Silica claim includes

a claimmade by or on behalf of any person who has been exposed to

silica, or any representative, spouse, parent., child., or other

relative of that person, for injury. including nental or enotiona

injury, death, or loss to person, risk of disease or other injury,

costs of nedical nonitoring or surveillance, or any other effects

on the person's health that are caused by the person's exposure to

silica.

(BB) "Silicosis" neans an interstitial |lung di sease caused by

t he pul nbnary response to inhaled silica.

(CCO) "Snoker" nmeans a person who has snoked the equival ent of

one-pack vear, as specified in the witten report of a qualified

physician pursuant to section 2307.85 or 2307.86 and section

2307.87 of the Revised Code, during the last fifteen years.

(DD) "Spironetry" neans the neasurenent of volume of air

i nhal ed or exhal ed by the |ung.

(EE) "Substantial contributing factor” neans both of the

foll owi ng:

(1) Exposure to silica or m xed dust is the predom nate cause

of the physical inpairnent alleged in the silica claimor m xed

dust di sease claim whichever is applicable.

(2) A qualified physician has deternmned with a reasonabl e

degree of nedical certainty that the physical inpairnent of the

exposed person woul d not have occurred but for the silica or nixed

dust exposures.
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(FF) "Substantial occupational exposure to silica"” neans

enpl oynent for a cunul ative period of at |east five years in an

i ndustry and an occupation in which, for a substantial portion of

a normal work vear for that occupation. the exposed person did any

of the foll ow ng:

(1) Handled silica:

(2) Fabricated silica-containing products so that the person

was exposed to silica in the fabrication process;

(3) Altered, repaired, or otherwi se worked with a

silica-containing product in a manner that exposed the person on a

regul ar basis to silica;

(4) Wrked in close proxinmty to other workers engaged in _any

of the activities described in division (FF)(1), (2). or (3) of

this section in a manner that exposed the person on a requl ar

basis to silica.

(GG "Substantial occupational exposure to ni xed dust" neans

enpl oynent for a cunul ative period of at |east five years in an

i ndustry and an occupation in which, for a substantial portion of

a normal work vear for that occupation., the exposed person did any

of the foll ow ng:

(1) Handl ed ni xed dust;

(2) Fabricated nixed dust-containing products so that the

person was exposed to m xed dust in the fabrication process;

(3) Altered, repaired, or otherwi se worked with a n xed

dust -contai ni ng product in a manner that exposed the person on a

regul ar _basis to m xed dust:

(4) Wrked in close proxinty to other workers engaged in _any
of the activities described in division (G (1), (2)., or (3) of

this section in a manner that exposed the person on a requl ar

basis to m xed dust.
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(HH) "Tined gas dilution" neans a nethod for neasuring total

lung capacity in which the subject breathes into a spironeter

contai ni ng a known concentration of an inert and insol uble gas for

a specific tine, and the concentration of the inert and insol uble

gas in the lung is then conpared to the concentration of that type

of gas in the spironeter

(11) "Tort action" neans a civil action for damages for

injury, death, or loss to person. "Tort action" includes a product

liability claimthat is subject to sections 2307.71 to 2307.80 of

the Revised Code or a silica claimor mxed dust claimthat is
subj ect to sections 2307.84 to 2307.88 of the Revised Code. "Tort

action" does not include any of the follow nag:

(1) Acivil action for danmnges for a breach of contract or

anot her aqgreenent between persons;

(2) Acivil action relating to any workers' conpensation | aw,

(3) Acivil action alleding any claimor denmand made agai nst

a trust established pursuant to 11 U.S.C. section 524(q);

(4) Acivil action alleqging any claimor demand made agai nst

a trust established pursuant to a plan of reorganization confirnmed

under Chapter 11 of the United States Bankruptcy Code.

(JJ) "Total lung capacity" neans the volune of air contained

in the lungs at the end of a maxinal inspiration.

(KK) "Veterans' benefit program neans any proagram for

benefits in connection with mlitary service adm ni stered by the

veterans' admnistration under title 38 of the United States Code.

(LL) "Wrkers' conpensation |aw' neans Chapters 4121.., 4123.

4127.., and 4131. of the Revi sed Code.

Sec. 2307.85. (A Physical inpairnent of the exposed person

to which the person's exposure to silica is a substanti al
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contributing factor, shall be an essential elenent of a silica

claimin any tort action.

(B) No person shall bring or maintain a tort action all eqing

a silica claimbased on a nonnmlignant condition in the absence of

a prima-facie showing. in the manner described in division (A of

section 2307.87 of the Revised Code, that the exposed person has a

physical inpairnment, that the physical inpairnent is a result of a

nedi cal _condition, and that the person's exposure to silica is a

substantial contributing factor to the nedical condition. That

pri na-facie showing shall include all of the follow ng m ni num

requi r enent s

(1) Evidence verifying that a qualified physician has taken a

detai | ed occupati onal and exposure history of the exposed person

fromthe exposed person or, if that person is deceased, fromthe

person who i s nost know edgeabl e about the exposures that formthe

basis of the silica claimfor a nonnalignant condition, including

all of the follow ng:

(a) Al of the exposed person's principal places of

enpl oynment _and exposures to airborne contam nants;

(b) Whet her each pl ace of enploynent involved exposures to

airborne contam nants, including, but not limted to, silica or

ot her di sease causing dusts, that can cause pul nonary i npairnent

and, if that type of exposure is involved, the nature, duration

and | evel of exposure.

(2) Evidence verifying that a qualified physician has taken a

detail ed nedical and snoking history of the exposed person,

i ncludi ng a thorough review of the exposed person's past and

present nedical problens and the nost probabl e causes of those

nmedi cal probl ens;

(3) A diagnosis by a qualified physician, based on a nedical
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exani nation and pul nonary function testing of the exposed person,

that all of the following apply to the exposed person

(a) The exposed person has a permanent respiratory inpairnent

rating of at least class 2 as defined by and eval uated pursuant to

the AVMA guides to the evaluation of pernmanent inpairnment.

(b) The exposed person has silicosis based at a m ni rum on

radi ol ogi cal or pathol ogi cal evidence of silicosis. In the case of

death of an exposed person, if no pul nonary function testing

results are avail able, the pathol ogical or radioloqical evidence

of silicosis and evidence froma qualified physician who treated

the exposed person showing that the silicosis was a substanti al

contributing factor of the exposed person's physical inpairnent

prior to death or a substantial contributing factor of the exposed

person's death are sufficient to satisfy the mni mumrequirenents

for a prim-facie showi ng under division (B) of this section.

(c) The silicosis described in division (B)(3)(b) of this

section is a substantial contributing factor to the exposed

person's physical inpairnent or death, based at a nmnimumon a

determ nation that the exposed person has any of the follow nag:

(i) Aforced vital capacity below the predicted lower limt

of nornmal ;

(ii) Atotal lung capacity, by plethysnpbgraphy or tined gas

dilution, belowthe predicted lower limt of normal;

(iii) A chest x-ray showing small, rounded opacities in the

upper lung fields oraded by a certified B-reader at least 1/1 on

the ILO scale.

(Q) (1) No person shall bring or maintain a tort action

alleging a silica claimbased upon |ung cancer of an exposed

person who is a snoker, in the absence of a prinma-facie show ng,

in the manner described in division (A of section 2307.87 of the
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Revi sed Code, of all of the foll owi ng nini numrequirenents:

(a) A diagnosis by a board-certified pathol ogist,

board-certified pul nbnary specialist, or board-certified

oncol ogi st that the exposed person has primary |lung cancer and

that exposure to silica is a substantial contributing factor to

t hat cancer;

(b) Evidence that is sufficient to denpnstrate that at | east

ten years have el apsed fromthe date of the exposed person's first

exposure to silica until the date of diagnosis of the exposed

person's primary lung cancer. The ten-year | atency period

described in this division is a rebuttable presunption and the

plaintiff has the burden of proof to rebut the presunption

(c) Both of the foll ow ng:

(i) Radiological or pathological evidence of silicosis;

(ii) Evidence of the exposed person's substantia

occupational exposure to silica.

(2) If a plaintiff files a tort action that alleges a silica

cl ai m based upon |l ung cancer of an exposed person who is a snoker

and further alleges in the action that the plaintiff's exposure to

silica was the result of living with another person who, if the

tort action had been filed by the other person., would have net the

reguirenents specified in division (©(1)(c) of this section and

that the plaintiff lived with the other person for the period of

time specified in division (FF) of section 2307.84 of the Revised

Code, the plaintiff is considered as having satisfied the

requirenents specified in division (Q(1)(c) of this section

(D) Evidence relating to physical inpairnent under this

section, including pul nonary function testing and diffusing

studies, shall conply with the technical recommendations for

exani nations, testing procedures, quality assurance, quality
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control, and equi pnent incorporated in the AMA quides to the

eval uati on of permanent inpairnment and reported as set forth in 20

CFR Pt. 404, Subpt. P, App. 1, Part A Sec. 3.00 E. and F.., and

the interpretive standards set forth in the official statenent of

the Anerican thoracic society entitled "lung function testing:

selection of reference values and interpretive strategies" as

publ i shed in Anmerican review of respiratory di sease,
1991:144: 1202-1218.

(E) All of the following apply to the presentation of

pri na-facie evidence that neets the requirenents of division (B)

or (C) of this section

(1) It does not result in any presunption at trial that the

exposed person has a physical inpairnent that is caused by a

silica-related condition

(2) It is not conclusive as to the liability of any def endant

in the case.

(3) It is not adm ssible at trial

Sec. 2307.86. (A) Physical inpairnment of the exposed person,

to which the person's exposure to mxed dust is a substantia

contributing factor, shall be an essential elenent of a m xed dust

di sease claimin any tort action.

(B) No person shall bring or maintain a tort action all eging

a m xed dust di sease claimbased on a nonmalignant condition in

the absence of a prima-facie showing, in the manner described in
di vision (A of section 2307.87 of the Revised Code, that the

exposed person has a physical inpairnment, that the physical

inpairnment is a result of a nedical condition, and that the

person's exposure to nmixed dust is a substantial contributing

factor to the nmedical condition. That prina-facie showi ng shal

include all of the following mninmmrequirenments:
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(1) Evidence verifying that a qualified physician has taken a

det ai | ed occupational and exposure history of the exposed person

fromthe exposed person or, if that person is deceased, fromthe

person who is nost know edgeabl e about the exposures that formthe

basis of the m xed dust disease claimfor a nonmali gnant

condition, including all of the foll ow ng:

(a) All of the exposed person's principal places of

enpl oynent and exposures to airborne contam nants;

(b) Vet her each place of enploynent involved exposures to

ai rborne contam nants, including, but not limted to, nm xed dust,

that can cause pul nonary inpairnent and, if that type of exposure

is involved, the nature, duration., and | evel of the exposure;

(2) Evidence verifying that a qualified physician has taken a

detail ed nedical and snoking history of the exposed person,

i ncluding a thorough revi ew of the exposed person's past and

present nedi cal problens and the npbst probabl e causes of those

nedi cal probl ens;

(3) A diagnosis by a qualified physician, based on a nedical

exam nation and pul nobnary function testing of the exposed person,

that all of the following apply to the exposed person

(a) The exposed person has a pernanent respiratory inpairnent

rating of at least class 2 as defined by and eval uated pursuant to

the AMA quides to the eval uation of permanent inpairnent.

(b) The exposed person has ni xed dust pneunpconi osis, based

at a mninmumon radiological or pathol ogical evidence of m xed

dust pneunoconiosis. In the case of death of an exposed person., if

no pul monary function testing results are available, the

pat hol ogi cal or radi ol ogi cal evidence of nixed dust pneunoconi 0Si s

and evidence froma qualified physician who treated the exposed

per son showi ng that the m xed dust pneunbconi 0Si S was a

substantial contributing factor of the exposed person's physi cal
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i npai rment _prior to death or a substantial contributing factor of

t he exposed person's death are sufficient to satisfy the m ni mum

reguirenents for a prima-facie showi ng under division (B) of this

section.

(c) The ni xed dust pneunoconi osis described in division

(B)(3)(b) of this section is a substantial contributing factor to

the exposed person's physical inpairment or death, based at a

mni mumon a deternination that the exposed person has any of the

foll owi ng:

(i) Aforced vital capacity below the predicted lower limt

of nornal ;

(ii) Atotal lung capacity, by plethysnography or tinmed gas

dilution, belowthe predicted lower limt of normal;

(iii) A chest x-ray showing irreqular stellate (star-shaped)

opacities in the upper lung field graded by a certified B-reader

at least 1/1 on the ILO scale.

(© (1) No person shall bring or nmaintain a tort action

all eging a m xed dust disease cl aimbased upon | ung cancer of an

exposed person who is a snmoker, in the absence of a prima-facie

showi ng, in the manner described in division (A of section

2307.87 of the Revised Code, of all of the followi ng m ni mum

requi renents

(a) A diagnosis by a board-certified pathol ogist,

board-certified pul nbnary specialist, or board-certified

oncol ogi st that the exposed person has primary |lung cancer and

that exposure to m xed dust is a substantial contributing factor

to that cancer

(b) Evidence that is sufficient to denpnstrate that at | east

ten vears have el apsed fromthe date of the exposed person's first

exposure to nixed dust until the date of diagnosis of the exposed
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person's primary lung cancer. The ten-year | atency period

described in this division is a rebuttable presunption, and the

plaintiff has the burden of proof to rebut the presunption

(c) Both of the foll owi nag:

(i) Radiol ogical or pathol ogical evidence of m xed dust

pneunobconi 0Si S;

(ii) Evidence of the exposed person's substantia

occupati onal exposure to m xed dust.

(2) If a plaintiff files a tort action that alleges a nixed

dust di sease cl ai m based upon lung cancer of an exposed person who

is a snoker and further alleges in the action that the plaintiff's

exposure to m xed dust was the result of living with another

person who, if the tort action had been filed by the other person,

woul d have net the requirenents specified in division (O (1)(c) of

this section and that the plaintiff lived with the other person

for the period of tine specified in division (G5 of section

2307.84 of the Revised Code, the plaintiff is considered as having

satisfied the requirenents specified in division (Q(1)(c) of this

section.

(D) Evidence relating to physical inpairnent under this

section, including pul nonary function testing and diffusing

studies, shall conmply with the technical recommendati ons for

exani nations, testing procedures, quality assurance, quality

control, and equi pnent incorporated in the AMA quides to the

eval uation of pernmnent inpairnent and reported as set forth in 20

CF.R Pt. 404, Subpt. P, App. 1, Part A, Sec. 3.00 E. and F.., and

the interpretive standards set forth in the official statenent of

the Anerican thoracic society entitled "lung function testing:

sel ection of reference values and interpretive strategies" as

publ i shed in Anerican review of respiratory disease,
1991: 144: 1202-1218.

Page 15

411
412
413

414

415
416

417
418

419
420
421
422
423
424
425
426
427
428
429

430
431
432
433
434
435
436
437
438
439
440
441



H. B. No. 342
As Introduced

(E) All of the following apply to the presentation of

pri na-facie evidence that neets the requirenents of division (B)

or (C of this section

(1) It does not result in any presunption at trial that the

exposed person has a physical inpairnent that is caused by a nixed

dust-related condition

(2) It is not conclusive as to the liability of any defendant

in the case.

(3) It is not adm ssible at trial

Sec. 2307.87. (A The plaintiff in any tort action who

alleges a silica claimor a nixed dust disease claimshall file,

within thirty days after filing the conplaint or other initia

pl eading, a witten report and supporting test results

constituting prim-facie evidence of the exposed person's physi cal

i npai rment that neets the mnimumrequirenents specified in
division (B) or (€ of section 2307.85 or division (B) or (C of
section 2307.86 of the Revised Code, whichever is applicable. Wth

respect to any silica claimor mxed dust disease claimthat is

pendi ng on the effective date of this section, the plaintiff shall

file the witten report and supporting test results described in

this division within one hundred twenty days follow ng the

effective date of this section. The defendant in the case shall be

afforded a reasonable opportunity, upon the defendant's notion, to

chal l enge the adeguacy of the proffered prinmn-facie evidence of

the physical inpairnent for failure to conply with the m ni num

requi renents specified in division (B) or (C of section 2307.85
or division (B) or (C of section 2307.86 of the Revi sed Code,

whi chever is applicable. The def endant has one hundred twenty days

fromthe date the prima-facie evidence of the exposed person's

physical inpairnment is proffered to chall enge the adequacy of that

pri ma-faci e evidence. If the def endant nakes that chall enge and
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uses a physician to do so, the physician nust neet the

requirenents specified in divisions (M (1) and (3) of section
2307.84 of the Revi sed Code.

(B) If the defendant chall enges the adequacy of the

prima-facie evidence of the exposed person's physical inpairnent

as provided in division (A of this section., the court shall

determine fromall of the evidence submtted whether the proffered

pri ma-faci e evidence neets the nmininumrequirenents specified in
division (B) or (€ of section 2307.85 or division (B) or (C of
section 2307.86 of the Revised Code, whichever is applicable. The

court shall resolve the issue of whether the plaintiff has nmde

the prima-facie showing required by any of those divisions as

applicable, by applying the standard for resolving a notion for

sunmary judgnent .

(G The court shall adm nistratively dism ss the plaintiff's

claimw thout prejudice upon a finding of failure to nake the

prinma-facie showing required by division (B) or (C of section
2307.85 or division (B) or (C of section 2307.86 of the Revised

Code, whichever is applicable. The court shall maintain its

jurisdiction over any case that is adnmnistratively dism ssed

under this division. Any plaintiff whose case has been

adm ni stratively disn ssed nay nove to reinstate the plaintiff's

case if the plaintiff nakes a prim-facie showi ng that neets the

mni mrumrequi renents specified in any of those divisions as

appl i cabl e.

Sec. 2307.88. (A) Notw thstandi ng any other provision of the

Revi sed Code, with respect to any silica claimor nixed dust

di sease cl ai m based upon a nonnmali gnant condition that is not

barred as of the effective date of this section, the period of

limtations shall not begin to run until the exposed person
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di scovers, or through the exercise of reasonable diligence should

have di scovered, that the person has a physical inpairnment due to

a nonnal i gnant condi ti on

(B) Asilica claimor a mxed dust disease claimthat arises

out of a nonnmlignant condition shall be a distinct cause of

action froma silica claimor a m xed dust disease claim as the

case may be, relating to the sane exposed person that arises out

of silica-related cancer or ni xed dust-related cancer. No danmges

shall be awarded for fear or risk of cancer in any tort action

asserting only a silica claimor a m xed dust disease claimfor a

nonmal i gnant condi ti on

(CQ) No settlenent of a silica claimor a m xed dust di sease

claimfor a nonnmlignant condition that is concluded after the

effective date of this section shall require, as a condition of

settlenent, the release of any future claimfor silica-related

cancer or m xed dust-rel ated cancer

Sec. 2307.89. The following apply to all tort actions for

silica or mxed dust disease clains brought against a prenises

owner to recover danmges or other relief for exposure to silica or

nm xed dust on the prem ses owner's property:

(A) A prenises owner is not liable for any injury to any

individual resulting fromsilica or m xed dust exposure unl ess

that individual's all eged exposure occurred while the individua

was at the prem ses owner's property.

(B) If exposure to silica or mixed dust is alleged to have

occurred before January 1, 1972, it is presuned that a prenises

owner knew that this state had adopted safe | evels of exposure for

silica or mxed dust and that products containing silica or m xed

dust were used on its property only at levels below those safe

| evel s of exposure. To rebut this presunption, the plaintiff nust
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prove by a preponderance of the evidence that the prem ses owner

knew or shoul d have known that the |levels of silica or m xed dust

in the i medi ate breathing zone of the plaintiff reqularly

exceeded the threshold limt values adopted by this state and that

the prenm ses owner allowed that condition to persist.

(Q) (1) A prenises owner is presuned to be not |liable for any

infjury to any invitee who i s engaged to work with, install., or

renpve products containing silica or mi xed dust on the prenises

owner's property if the invitee's enplovyer holds itself out as

qualified to performthe work. To rebut this presunption, the

plaintiff rmust denonstrate by a preponderance of the evidence that

the prenm ses owner has actual know edge of the potential dangers

of the products containing silica or nixed dust that is superior

to the know edge of both the invitee and the invitee's enpl oyer

(2) A prenises owner that hired a contractor before January

1, 1972, to performthe type of work at the prenises owner's

property that the contractor was qualified to performis not

liable for any injury to any individual resulting fromsilica or

m xed dust exposure caused by any of the contractor's enpl oyees or

agents on the prem ses owner's property unless the prenm ses owner

directed the activity that resulted in the injury or gave or

deni ed permi ssion for the critical acts that |led to the

i ndividual's injury.

(3) If exposure to silica or m xed dust is alleged to have

occurred after January 1, 1972, a prenmi ses owner is not liable for

any injury to any individual resulting fromthat exposure caused

by a contractor's enpl oyee or agent on the prem ses owner's

property unless the plaintiff establishes the prenises owner's

intentional violation of an established safety standard that is in

effect at the time of the exposure and that the all eged violation

was in the plaintiff's breathing zone and was the proxinate cause

of the plaintiff's nedical condition
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(D) As used in this section

(1) "Threshold limt values" neans that, for the vears 1946

through 1971, the concentration of silica or m xed dust in the

worker's breathing zone did not exceed the follow ng maxinum

al |l owabl e exposure linmts for an eight-hour tinme-weighted average

ai rborne concentration

(a) Silica, free or unconbined. over forty per cent: five

mllion particles per cubic foot. For purposes of the maxi num

al | owabl e concentrations for silica, the free silica content is

the per cent of free silica in the fraction of the airborne dust

in the breathing zone of the worker that is smaller than five

mcrons in maxi numdi aneter.

(b) Silica, free or unconbi ned, between twenty and forty per

cent: ten mllion particles per cubic foot. For purposes of the

maxi mum al | owabl e concentrations for silica, the free silica

content is the per cent of free silica in the fraction of the

airborne dust in the breathing zone of the worker that is snaller

than five mcrons in maxi numdi aneter.

(c) Silica. free or unconbi ned, between ten and twenty per

cent: twenty nmllion particles per cubic foot. For purposes of the

nmaxi mum al | owabl e concentrations for silica, the free silica

content is the per cent of free silica in the fraction of the

airborne dust in the breathing zone of the worker that is snaller

than five mcrons in maxi num di aneter.

(2) "Established safety standard” neans that. for the vyears

after 1971, the concentration of silica or m xed dust in the

breat hing zone of the worker does not exceed the maxi mum al | owabl e

exposure linmts for the eight-hour tine-weighted average airborne

concentration as pronul gated by the occupati onal safety and health

adni nistration (CSHA) in effect at the tinme of the alleqged

exposure.
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(3) "Enpl oyee" neans an individual who perforns | abor or

provi des construction services pursuant to a construction

contract, as defined in section 4123.79 of the Revised Code, or a

renodeling or repair contract, whether witten or oral, if at

| east ten of the following criteria apply:

(i) The individual is required to conmply with instructions

fromthe other contracting party regarding the manner or net hod of

perform ng services.

(ii) The individual is required by the other contracting

party to have particul ar training.

(iii) The individual's services are integrated into the

regul ar functioning of the other contracting party.

(iv) The individual is required to performthe work

personal |l vy.

(v) The individual is hired, supervised. or paid by the other

contracting party.

(vi) A continuing relationship exists between the individual

and the other contracting party that contenpl ates continuing or

recurring work even if the work is not full tine.

(vii) The individual's hours of work are established by the

ot her contracting party.

(viii) The individual is required to devote full tine to the

busi ness of the other contracting party.

(ix) The individual is required to performthe work on the

prenmi ses of the other contracting party.

(x) The individual is required to follow the order of work

set by the other contracting party.

(xi) The individual is required to nake oral or witten

reports of progress to the other contracting party.
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(xii) The individual is paid for services on a reqular basis,

including hourly, weekly, or nonthly.

(xiii) The individual's expenses are paid for by the other

contracting party.

(xiv) The individual's tools and materials are furni shed by

the other contracting party.

(xv) The individual is provided with the facilities used to

perform services.

(xvi) The individual does not realize a profit or suffer a

loss as a result of the services provided.

(xvii) The individual is not perform ng services for a nunber

of enplovers at the same tine.

(xviii) The individual does not nmake the sane services

available to the general public.

(xix) The other contracting party has a right to discharge

t he individual.

(xxX) The individual has the right to end the relationship

with the other contracting party without incurring liability

pursuant to an enpl oynent contract or agreenent.

Sec. 2307.90. (A Nothing in sections 2307.84 to 2307.90 of

the Revised Code is intended to do, and nothing in any of those

sections is interpreted to do, either of the follow ng:

(1) Affect the rights of any party in bankruptcy proceedings;

(2) Affect the ability of any person who is able to make a

showi ng that the person satisfies the claimcriteria for

conpensabl e clains or demands under a trust established pursuant

to a plan of reorganization under Chapter 11 of the United States

Bankruptcy Code, to nake a claimor denmand agai nst that trust.
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(B) Sections 2307.84 to 2307.90 of the Revised Code shall not

affect the scope or operation of any workers' conpensation |aw or

veterans' benefit programor the exclusive renedy of subrogation

under the provisions of that | aw or program and shall not

authorize any lawsuit that is barred by any provision of any

wor kers' conpensation | aw.

Sec. 2307.901. (A) A holder has no obligation to, and has no

liability to., the covered entity or to any person with respect to

any obligation or liability of the covered entity in a silica

claimor a nm xed dust disease claimunder the doctrine of piercing

the corporate veil unless the person seeking to pierce the

corporate veil denonstrates all of the foll ow ng

(1) The hol der exerted such control over the covered entity

that the covered entity had no separate nind, will. or existence

of its own.

(2) The hol der caused the covered entity to be used for the

pur pose of perpetrating, and the covered entity perpetrated an

actual fraud on the person seeking to pierce the corporate vei

primarily for the direct pecuniary benefit of the hol der.

(3) The person seeking to pierce the corporate veil sustained

an injury or unjust loss as a direct result of the control

described in division (A (1) of this section and the fraud

described in division (A)(2) of this section.

(B) A court shall not find that the hol der exerted such

control over the covered entity that the covered entity did not

have a separate mind, will, or existence of its own or to have

caused the covered entity to be used for the purpose of

perpetrating a fraud solely as a result of any of the follow ng

actions, events, or rel ationships:

(1) The holder is an affiliate of the covered entity and
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provides | egal, accounting, treasury, cash nmanagenent. hunman

resources, admnistrative, or other simlar services to the

covered entity, |eases assets to the covered entity, or makes its

enpl oyees available to the covered entity.

(2) The holder loans funds to the covered entity or

guarantees the obligations of the covered entity.

(3) The officers and directors of the holder are also

officers and directors of the covered entity.

(4) The covered entity nakes paynents of dividends or other

distributions to the holder or repays | oans owed to the hol der.

(5 In the case of a covered entity that is alimted

liability conpany. the holder or its enployees or agents serve as

the manager of the covered entity.

(C) The person seeking to pierce the corporate veil has the

burden of proof on each and every el enent of the person's claim

and nust prove each el enent by a preponderance of the evi dence.

(D) Any liability of the hol der described in division (A of

this section for an obligation or liability that is limted by

that division is exclusive and preenpts any other obligation or

liability inposed upon that holder for that obligation or

liability under commpbn | aw or ot herw se.

(E) This section is intended to codify the elenments of the

conmmon | aw cause of action for piercing the corporate veil and to

abrogate the common | aw cause of action and renedies relating to

pi ercing the corporate veil in silica clains and m xed dust

di sease clains. Nothing in this section shall be construed as

creating a right or cause of action that did not exist under the

common law as it existed on the effective date of this section

(F) This section applies to all silica clains and m xed dust

di sease clains commenced on or after the effective date of this
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section or commenced prior to and pending on the effective date of

this section.

(G This section applies to all actions asserting the

doctrine of piercing the corporate veil brought against a hol der

if any of the follow ng apply:

(1) The holder is an individual and resides in this state.

(2) The holder is a corporation organized under the | aws of

this state.

(3) The holder is a corporation with its principal place of

business in this state.

(4) The holder is a foreign corporation that is authorized to

conduct or has conducted business in this state.

(5) The holder is a foreign corporation the parent

corporation of which is authorized to conduct business in this

state.

(6) The person seeking to pierce the corporate veil is a

resident of this state.

(H As used in this section, unless the context otherw se

requires:

(1) "Affiliate" and "beneficial owner" have the sanme neani ngs

as in section 1704.01 of the Revised Code.

(2) "M xed dust.," "nixed dust disease claim" "silica," and

"silica claind have the same neanings as in section 2307.84 of the

Revi sed Code.

(3) "Covered entity" neans a corporation, limted liability

conpany, limted partnership. or any other entity organi zed under

the laws of any jurisdiction, donestic or foreign, in which the

shar ehol ders, owners, or nmenbers are generally not responsible for

the debts and obligations of the entity. Nothing in this section
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limts or otherwise affects the liabilities inposed on a genera

partner of a linited partnershinp.

(4) "Holder" neans a person who is the holder, beneficial

owner. or subscriber of shares or any other ownership interest of

a covered entity, a nenber of a covered entity., or an affiliate of

any person who is the holder, beneficial owner, or subscriber of

shares or any other ownership interest of a covered entity.

(5) "Piercing the corporate veil" neans any and all common

| aw doctrines by which a holder may be |liable for an obligation or

liability of a covered entity on the basis that the hol der

controlled the covered entity., the holder is or was the alter ego

of the covered entity., or the covered entity has been used for the

pur pose of actual or constructive fraud or as a shamto perpetrate

a fraud or any other common | aw doctrine by which the covered

entity is disregarded for purposes of inposing liability on a

hol der for the debts or obligations of that covered entity.

(6) "Person" has the sanme neaning as in section 1701.01 of
the Revi sed Code.

Section 2. (A) As used in this section, "exposed person,”

"m xed dust," "m xed dust disease claim" "silica," "silica
claim" and "substantial contributing factor” have the same

meani ngs as in section 2307.84 of the Revised Code.

(B) The General Assenbly acknow edges the Court's authority
in prescribing rules governing practice and procedure in the
courts of this state, as provided by Section 5 of Article IV of
the Chio Constitution.

(C The General Assenbly hereby requests the Suprenme Court to
adopt rules to specify procedures for venue and consolidation of
silica clainms or m xed dust disease clains brought pursuant to
sections 2307.84 to 2307.90 of the Revised Code.
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(D) Wth respect to procedures for venue in regard to silica
clainms or nixed dust disease clains, the General Assenbly hereby
requests the Suprenme Court to adopt a rule that requires that a
silica claimor a nixed dust disease claimneet specific nexus
requi rements, including the requirenment that the plaintiff be
domiciled in Chio or that Chio is the state in which the
plaintiff's exposure to silica or mxed dust is a substanti al

contributing factor.

(E) Wth respect to procedures for consolidation of silica
clainms or nixed dust disease clains, the General Assenbly hereby
requests the Suprenme Court to adopt a rule that pernits
consolidation of silica clains or m xed dust disease clains only
with the consent of all parties, and in absence of that consent,
permits a court to consolidate for trial only those silica clains
or m xed dust disease clains that relate to the sane exposed

person and nmenbers of the exposed person's househol d.

Section 3. If any itemof |law that constitutes the whole or
part of a section of |aw contained in this act, or if any
application of any itemof law that constitutes the whole or part
of a section of law contained in this act, is held invalid, the
invalidity does not affect other itens of |aw or applications of
items of |aw that can be given effect without the invalid item of
| aw or application. To this end, the itens of |aw of which the
sections contained in this act are conposed, and their

applications, are independent and severabl e.

Section 4. |If any itemof law that constitutes the whole or
part of a section of |aw contained in this act, or if any
application of any itemof law contained in this act, is held to
be preenpted by federal |law, the preenption of the item of |aw or
its application does not affect other itens of |aw or applications

that can be given affect. The itens of |aw of which the sections
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of this act are conposed, and their applications, are independent 803

and severabl e. 804



