As Reported by the Senate Civil Justice Committee

125th General Assembly
Regular Session Am. Sub. H. B. No. 342
2003-2004

Representatives Widener, Daniels, Flowers, Schaffer, Schmidt, Setzer,
G. Smith, Widowfield

Senators Hottinger, Stivers, Amstutz

A BILL

To anend section 2505.02 and to enact sections
2307.84 to 2307.90, 2307.901, and 2307.902 of the
Revi sed Code to establish m ni mum nedi cal
requirenments for filing certain silicosis clains
or m xed dust disease clains, to establish
premises liability inrelation to those clains, to
specify a plaintiff's burden of proof in tort
actions involving exposure to silica or m xed
dust, and to prescribe the requirenents for
sharehol der liability for silicosis clains or
m xed dust di sease clainms under the doctrine of

piercing the corporate veil.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 2505.02 be amended and sections
2307.84, 2307.85, 2307.86, 2307.87, 2307.88, 2307.89, 2307.90,
2307.901, and 2307.902 of the Revised Code be enacted to read as

foll ows:

Sec. 2307.84. As used in sections 2307.84 to 2307.90 and
2307.901 of the Revised Code:
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Am. Sub. H. B. No. 342
As Reported by the Senate Civil Justice Committee

(A) "AVA quides to the eval uati on of permanent i npairnent"

neans the Anerican nedical association's guides to the eval uation

of permanent inpairnent (fifth edition 2000) as may be nodified by

the Anerican nedi cal association

(B) "Board-certified internist" neans a nedical doctor who is

currently certified by the Anerican board of internal nedicine.

(C) "Board-certified occupational nedicine specialist" neans

a nedical doctor who is currently certified by the Anerican board

of preventive nedicine in the specialty of occupational nedicine.

(D) "Board-certified oncol ogist" neans a nedi cal doctor who

is currently certified by the Anerican board of internal nedicine

in the subspecialty of nedical oncol ogy.

(E) "Board-certified pathol ogist” neans a nedical doctor who

is currently certified by the Anerican board of pathol ogy.

(F) "Board-certified pul nbnary specialist” neans a nedi cal

doctor who is currently certified by the Areri can board of

internal nedicine in the subspecialty of pul nonary nedicine.

(G "Certified B-reader" neans an individual qualified as a
"final" or "B-reader" as defined in 42 C F.R section 37.51(b)., as

anended.

(H "Civil action" neans all suits or clains of a civi

nature in a state or federal court., whether cogni zable as cases at

law or in equity or admralty. "Gvil action" does not include any

of the foll ow ng:

(1) Acivil action relating to any workers' conpensation | aw

(2) A civil action alleding any claimor demand made agai nst

a trust established pursuant to 11 U.S.C. section 524(q):

(3) Acivil action alleging any claimor denand nade agai nst

a trust established pursuant to a plan of reorganization confirnmed

under Chapter 11 of the United States Bankruptcy Code, 11 U.S. C
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Am. Sub. H. B. No. 342
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Chapter 11.

(1) "Conpetent nedical authority" neans a nedi cal doctor who

is providing a diagnosis for purposes of constituting prinma-facie

evi dence of an exposed person's physical inpairnment that neets the

requi renents specified in section 2307.85 or 2307.86 of the

Revi sed Code. whi chever is applicable, and who neets the follow ng

requi renents

(1) The nedical doctor is a board-certified internist,

pul nbnary specialist, oncol ogi st, pathol ogi st, or occupational

nedi ci ne _speci alist.

(2) The nedical doctor is actually treating or has treated

the exposed person and has or had a doctor-patient relationship

with the person.

(3) As the basis for the diagnosis, the nedical doctor has

not relied, in whole or in part., on any of the foll ow ng:

(a) The reports or opinions of any doctor, clinic,

| aboratory, or testing conpany that perforned an exanination

test, or screening of the claimant's nedical condition in

violation of any law, requlation, licensing requirenent, or

nedi cal code of practice of the state in which that exam nation

test, or screening was conducted:

(b) The reports or opinions of any doctor, clinic,

| aboratory, or testing conpany that perforned an exanination

test, or screening of the claimant's nedical condition that was

conducted wi thout clearly establishing a doctor-patient

relationship with the clainmant or nedical personnel involved in

the exanm nation, test, or screening process;

(c) The reports or opinions of any doctor, clinic,

| aboratory, or testing conpany that perforned an exam nati on

test, or screening of the claimant's nedi cal condition that
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required the claimant to agree to retain the | egal services of the

|aw firm sponsoring the exanination, test, or screeninqg.

(4) The nedi cal doctor spends not npbre than twenty-five per

cent of the nedical doctor's professional practice tine in

provi di ng consulting or expert services in connection with actual

or potential tort actions, and the nedical doctor's nedical group,

pr of essi onal corporation, clinic, or other affiliated group earns

not nore than twenty per cent of its revenues from providing those

servi ces.

(J) "Exposed person" neans either of the follow ng, whichever

is applicabl e:

(1) A person whose exposure to silica is the basis for a

silicosis claimunder section 2307.85 of the Revi sed Code;

(2) A person whose exposure to mxed dust is the basis for a

m xed dust di sease cl ai munder section 2307.86 of the Revised
Code.

(K) "ILO scale" neans the systemfor the classification of

chest x-rays set forth in the international |abour office's

quidelines for the use of ILO international classification of

r adi ographs of pneunpconi oses (2000)., as anended.

(L) "Lung cancer" neans a nalignant tunor in which the

primary site of origin of the cancer is inside the |ungs.

(M "M xed dust" neans a mixture of dusts conposed of silica

and one or nore other fibrogenic dusts capabl e of inducing

pul nonary fibrosis if inhaled in sufficient quantity.

(N) "M xed dust disease claint neans any claimfor damages.

| osses, indemification, contribution, or other relief arising out

of , based on, or in any way related to inhal ati on of, exposure to,

or contact with m xed dust. "M xed dust di sease clainl includes a

claimnade by or on behalf of any person who has been exposed to
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m xed dust, or any representative, spouse, parent, child, or other

relative of that person, for injury. including nental or enotiona

injury, death, or loss to person, risk of disease or other injury,

costs of nmedical nmonitoring or surveillance, or any other effects

on the person's health that are caused by the person's exposure to

m xed dust.

(O "M xed dust pneunpconi osi s" neans the interstitial |ung

di sease caused by the pul nbnary response to inhal ed m xed dusts.

(P) "Nonnmlignant condition" neans a condition, other than a

di agnosed cancer, that is caused or nmay be caused by either of the

foll owi ng, whichever is applicable:

(1) Silica, as provided in section 2307.85 of the Revised
Code:

(2) M xed dust, as provided in section 2307.86 of the Revised

Code.

(Q "Pathol ogi cal evidence of mi xed dust pneunpconi 0sis"”

neans a statenent by a board-certified patholoqgist that nore than

one representative section of lung tissue uninvolved with any

ot her di sease process denonstrates a pattern of peribronchiolar

and parenchynal stellate (star-shaped) nodul ar scarring and that

there is no other nore likely explanation for the presence of the

fibrosis.

(R) "Pat hol ogi cal evidence of silicosis" neans a statenent by

a board-certified pathol ogist that nore than one representative

section of lung tissue uninvolved with any other di sease process

denonstrates a pattern of round silica nodules and birefringent

crystals or other denonstration of crystal structures consistent

with silica (well-organi zed concentric whorls of coll agen

surrounded by inflammtory cells) in the lung parenchyma and t hat

there is no other nore likely explanation for the presence of the

fibrosis.
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(S) "Physical inpairnment" nmeans any of the foll ow ng,

whi chever is applicable:

(1) A nonnmlignant condition that neets the m ni num

requi renents of division (B) of section 2307.85 of the Revised

Code or lung cancer of an exposed person who is a snoker that

neets the nminimumrequirenents of division (C) of section 2307.85

of the Revi sed Code;

(2) A nonnulignant condition that neets the m ni num

requi renents of division (B) of section 2307.86 of the Revised

Code or lung cancer of an exposed person who is a snoker that

neets the nminimumrequirenents of division (C) of section 2307.86

of the Revi sed Code.

(T) "Prem ses owner" neans a person who owns., in whole or in

part, leases, rents, maintains, or controls privately owned | ands,

ways, or waters, or any buildings and structures on those |ands,

ways, or waters, and all privately owned and state-owned | ands,

ways, or waters |leased to a private person, firm or organi zation

including any buildings and structures on those | ands, ways. or

waters.

(U) "Radiol ogi cal evidence of nixed dust pneunoconi osis"

neans a chest x-ray showi ng bilateral rounded or irreqular

opacities in the upper lung fields graded by a certified B-reader

as at least 1/1 on the ILO scale.

(V) "Radiol ogi cal evidence of silicosis" means a chest x-ray

showi ng bilateral small rounded opacities (p. 9. or r) in the

upper lung fields oraded by a certified B-reader as at least 1/1

on the ILO scale.

(W _ "Requl ar basi s" neans on a freguent or recurring basis.

(X) "Silica" neans a respirable crystalline formof silicon

di oxide, including, but not limted to, alpha quartz,

Page 6

140
141

142
143
144
145
146

147
148
149
150
151

152
153
154
155
156
157
158

159
160
161
162

163
164
165
166

167

168
169



Am. Sub. H. B. No. 342
As Reported by the Senate Civil Justice Committee

cristobalite, and trydmte.

(Y) "Silicosis clain nmeans any claimfor damages, | osses.

i ndemmi fication, contribution, or other relief arising out of,

based on. or in any way related to inhalation of, exposure to, or

contact with silica. "Silicosis claim includes a claimnade by or

on behalf of any person who has been exposed to silica., or any

representative, spouse, parent, child, or other relative of that

person, for injury, including nental or enotional injury, death,

or loss to person, risk of disease or other injury, costs of

nedi cal nonitoring or surveillance, or any other effects on the

person's health that are caused by the person's exposure to

silica.

(Z2) "Silicosis" neans an interstitial lung di sease caused by

the pul nbnary response to inhaled silica.

(AA) "Snoker" nmeans a person who has snoked the equival ent of

one-pack vear, as specified in the witten report of a conpetent

nedi cal authority pursuant to section 2307.85 or 2307.86 and
section 2307.87 of the Revised Code, during the last fifteen

years.

(BB) "Substantial contributing factor" nmeans both of the

foll ow ng:

(1) Exposure to silica or m xed dust is the predom nate cause

of the physical inpairnent alleged in the silicosis claimor m xed

dust di sease claim whichever is applicable.

(2) A conpetent nedical authority has deternmned with a

reasonabl e degree of nedical certainty that without the silica or

m xed dust exposures the physical inpairnent of the exposed person

woul d not have occurred.

(CC) "Substantial occupational exposure to silica" neans

enpl oynent for a cunul ative period of at |east five years in an
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i ndustry and an occupation in which, for a substantial portion of

a normal work year for that occupation, the exposed person did any

of the foll ow ng:

(1) Handl ed silica;

(2) Fabricated silica-containing products so that the person

was exposed to silica in the fabrication process:;

(3) Altered, repaired, or otherwi se worked with a

silica-containing product in a manner that exposed the person on a

reqgul ar basis to silica

(4) Wrked in close proximty to other workers engaged in any

of the activities described in division (CO (1), (2), or (3) of

this section in a manner that exposed the person on a reqgul ar

basis to silica.

(DD) "Substantial occupational exposure to m xed dust" neans

enpl oynent for a cunul ative period of at |east five years in an

i ndustry and an occupation in which, for a substantial portion of

a normal work year for that occupation, the exposed person did any

of the foll ow ng:

(1) Handl ed mi xed dust;

(2) Fabricated nm xed dust-containing products so that the

person was exposed to m xed dust in the fabrication process;

(3) Altered, repaired, or otherwi se worked with a ni xed

dust -contai ni ng product in a manner that exposed the person on a

reqgul ar basis to m xed dust:

(4) Worked in close proxinmty to other workers engaged in _any

of the activities described in division (DD)(1), (2). or (3) of

this section in a manner that exposed the person on a reqgul ar

basis to m xed dust.

(EE) "Tort action" neans a civil action for damages for

injury, death, or loss to person. "Tort action" includes a product
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liability claimthat is subject to sections 2307.71 to 2307.80 of

the Revised Code. "Tort action" does not include a civil action

for dannges for a breach of contract or another agreenent between

persons.

(FF) "Veterans' benefit progranl neans any program for

benefits in connection with nmlitary service adm ni stered by the

veterans' admnistration under title 38 of the United States Code.

(GG "Wrkers' conpensation | aw' neans Chapters 4121.., 4123..

4127., and 4131. of the Revi sed Code.

Sec. 2307.85. (A) Physical inpairnent of the exposed person

to which the person's exposure to silica is a substanti al

contributing factor, shall be an essential elenent of a silicosis

claimin any tort action.

(B) No person shall bring or maintain a tort action alleqing

a silicosis claimbased on a nonmalignant condition in the absence

of a prima-facie showing, in the manner described in division (A

of section 2307.87 of the Revised Code, that the exposed person

has a physical inpairnment, that the physical inpairnent is a

result of a nedical condition, and that the person's exposure to

silica is a substantial contributing factor to the nedica

condition. That prina-facie showing shall include all of the

followi ng mni numrequirenents:

(1) Evidence verifying that a conpetent nedical authority has

taken a detail ed occupational and exposure history of the exposed

person fromthe exposed person or, if that person is deceased,

fromthe person who is nost know edgeabl e about the exposures that

formthe basis of the silicosis claimfor a nonnualignant

condition, including all of the foll ow ng:

(a) All of the exposed person's principal places of

enpl oynent and exposures to airborne contam nants;
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(b) Whether each principal place of enploynent involved

exposures to airborne contam nants, including, but not limted to,

silica or other disease causing dusts, that can cause pul nonary

inpairment _and, if that type of exposure is involved. the general

nature, duration. and general |evel of exposure.

(2) Evidence verifying that a conpetent nedical authority has

taken a detail ed nmedical and snpoking history of the exposed

person, including a thorough review of the exposed person’'s past

and present nedical problens and the npst probabl e causes of those

nedi cal probl ens;

(3) A diagnosis by a conpetent nedical authority., based on a

nedi cal exani nation and pul nbnary function testing of the exposed

person, that both of the following apply to the exposed person:

(a) The exposed person has a pernanent respiratory inpairnent

rating of at |least class 2 as defined by and eval uated pursuant to

the AMA quides to the eval uation of permnent inpairnent.

(b) The exposed person has silicosis based at a m ni num on

radi ol ogi cal or pathol ogi cal evidence of silicosis.

(CQ No person shall bring or maintain a tort action alleqing

that silica caused that person to contract lung cancer if the

exposed person is or was also a snoker, in the absence of a

prima-facie showing, in the manner described in division (A) of

section 2307.87 of the Revised Code, that the exposed person has a

physical inpairnent, that the physical inpairnent is a result of a

nedi cal condition., and that the person's exposure to silicais a

substantial contributing factor to the nedical condition. That

pri ma-facie showing shall include all of the follow ng mni num

requirenents

(1) A diagnosis by a conpetent nedical authority that the

exposed person has primary |ung cancer and that exposure to silica

is a substantial contributing factor to that cancer
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(2) Evidence that is sufficient to denonstrate that at | east

ten years have el apsed fromthe date of the exposed person's first

exposure to silica until the date of diagnosis of the exposed

person's primary lung cancer. The ten-year |atency period

described in this division is a rebuttable presunption and the

plaintiff has the burden of proof to rebut the presunption

(3) Both of the foll owi ng:

(a) Radiological or pathol ogical evidence of silicosis:;

(b) Evidence of the exposed person's substantial occupati onal

exposure to silica.

(D) (1) No person shall bring or maintain a tort action

alleging a silicosis claimbased on wongful death., as described

in section 2125.01 of the Revised Code, of an exposed person. in

the absence of a prima-facie showing. in the nmanner described in
division (A of section 2307.87 of the Revised Code, that the

death of the exposed person was the result of a physical

inpairnment, that the death and physical inpairnent were the result

of a nedical condition, and that the person's exposure to silica

was a substantial contributing factor to the nedical condition

That prima-facie showi ng shall include all of the foll ow ng

M ni mum r equi renents:

(a) A diagnosis by a conpetent nedical authority that

exposure to silica was a substantial contributing factor to the

death of the exposed person

(b) Evidence that is sufficient to denonstrate that at | east

ten vears have el apsed fromthe date of the exposed person's first

exposure to silica until the date of di agnosis under division

(D)(1)(a) of this section or death of the exposed person. The

ten-vear | atency period described in this division is a rebuttable

presunption, and the plaintiff has the burden of proof to rebut

t he presunption.
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(c) Both of the foll ow ng:

(i) Radiological or pathol ogical evidence of silicosis:;

(ii) Evidence of the exposed person's substantia

occupational exposure to silica.

(2) If a person files a tort action that alleges a silicosis

cl aim based on wongful death, as described in section 2125.01 of

the Revised Code, of an exposed person and further alleges in the

action that the death of the exposed person was the result of

living with another person who, if the tort action had been filed

by the other person, would have net the requirenents specified in

division (D (1)(c) of this section and that the exposed person

lived with the other person for the period of tine specified in
di vision (CC) of section 2307.84 of the Revised Code. the exposed

person i s considered as having satisfied the requirenents

specified in division (D)(1)(c) of this section.

(E) Evidence relating to physical inpairnent under this

section, including pul monary function testing and diffusing

studies, shall conply with the technical recommendations for

exani nations., testing procedures, quality assurance, quality

control, and equipnent incorporated in the AMA gquides to the

eval uation of pernmanent inpairnent and reported as set forth in 20

CFR Pt. 404, Subpt. P, App. 1, Part A Sec. 3.00 E. and F.., and

the interpretive standards set forth in the official statenent of

the Anmerican thoracic society entitled "lung function testing:

sel ection of reference values and interpretive strateqgies" as

published in Anerican review of respiratory disease,
1991:144: 1202-1218.

(F) Al of the following apply to the court's decision on the

pri ma-faci e showi ng that neets the requirenents of division (B),
()., or (D) of this section:

(1) The court's decision does not result in any presunption
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at trial that the exposed person has a physical inpairnent that is

caused by a silica-related condition.

(2) The court's decision is not conclusive as to the

liability of any defendant in the case.

(3) The court's findings and deci sion are not adm ssible at

trial.

(4) 1f the trier of fact is a jury., the court shall not

instruct the jury with respect to the court's decision on the

pri na-facie showi ng, and neither counsel for any party nor a

witness shall informthe jury or potential jurors of that show ng.

Sec. 2307.86. (A) Physical inpairnment of the exposed person,

to which the person's exposure to mxed dust is a substantia

contributing factor, shall be an essential elenment of a m xed dust

di sease claimin any tort action.

(B) No person shall bring or maintain a tort action all eging

a m xed dust di sease claimbased on a nonmalignant condition in

the absence of a prima-facie showing, in the manner described in
di vision (A of section 2307.87 of the Revised Code, that the

exposed person has a physical inpairnment, that the physical

inpairnment is a result of a nedical condition, and that the

person's exposure to nixed dust is a substantial contributing

factor to the nedical condition. That prina-facie show ng shal

include all of the following mninmmrequirenments:

(1) Evidence verifying that a conpetent nedical authority has

taken a detail ed occupational and exposure history of the exposed

person fromthe exposed person or, if that person is deceased,

fromthe person who is nost know edgeabl e about the exposures that

formthe basis of the m xed dust disease claimfor a nonnulignant

condition, including all of the foll ow ng:

(a) Al of the exposed person's principal places of
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enpl oynent and exposures to airborne contam nants;

(b) Whether each principal place of enploynent involved

exposures to airborne contam nants, including, but not limted to,

m xed dust, that can cause pulnonary inpairnent and, if that type

of exposure is involved, the general nature. duration. and genera

| evel of the exposure.

(2) Evidence verifying that a conpetent nedical authority has

taken a detail ed nedical and snoking history of the exposed

person, including a thorough review of the exposed person's past

and present nedical problens and the npst probabl e causes of those

nedi cal probl ens;

(3) A diagnosis by a conmpetent nedical authority., based on a

nedi cal _exanm nation and pul nbnary function testing of the exposed

person, that both of the following apply to the exposed person:

(a) The exposed person has a permanent respiratory inpairnent

rating of at least class 2 as defined by and eval uated pursuant to

the AMA quides to the eval uation of permanent inpairnent.

(b) The exposed person has nm xed dust pneunpbconi osi s. based

at a mninmumon radiological or pathol ogical evidence of m xed

dust pneunoconi 0Si S.

() No person shall bring or maintain a tort action alleqing

that m xed dust caused that person to contract |ung cancer if the

exposed person is or was also a snoker, in the absence of a

prima-facie showing, in the manner described in division (A) of

section 2307.87 of the Revised Code, that the exposed person has a

physical inpairnment., that the physical inpairnent is a result of a

nedi cal condition, and that the person's exposure to m xed dust is

a substantial contributing factor to the nmedical condition. That

pri ma-facie showi ng shall include all of the follow ng m ni mum

reqgui renments
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(1) A diagnosis by a conpetent nedical authority that the

exposed person has primary |lung cancer and that exposure to ni xed

dust is a substantial contributing factor to that cancer;

(2) Evidence that is sufficient to denonstrate that at | east

ten vears have el apsed fromthe date of the exposed person's first

exposure to nmixed dust until the date of diagnosis of the exposed

person's primary lung cancer. The ten-vyear | atency period

described in this division is a rebuttable presunption, and the

plaintiff has the burden of proof to rebut the presunption

(3) Both of the foll ow ng:

(a) Radiol ogical or pathol ogical evidence of m xed dust

pneunnbconi 0Si S;

(b) Evidence of the exposed person's substantial occupati onal

exposure to m xed dust.

(D) (1) No person shall bring or maintain a tort action

all eging a m xed dust di sease cl ai m based on wongful death, as

described in section 2125.01 of the Revised Code, of an exposed

person, in the absence of a prima-facie showing, in the manner

described in division (A of section 2307.87 of the Revised Code,

that the death of the exposed person was the result of a physica

inmpairment, that the death and physical inpairnent were the result

of a nedical condition, and that the person's exposure to m xed

dust was a substantial contributing factor to the nedica

condi tion. That prima-facie showing shall include all of the

follow ng m ni num r equi renents:

(a) A diagnosis by a conpetent nedical authority that

exposure to ni xed dust was a substantial contributing factor to

the death of the exposed person

(b) Evidence that is sufficient to denpnstrate that at | east

ten years have el apsed fromthe date of the exposed person's first
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exposure to ni xed dust until the date of diagnosis under diVvision

(D)(1)(a) of this section or death of the exposed person. The

ten-year | atency period described in this division is a rebuttable

presunption, and the plaintiff has the burden of proof to rebut

the presunption.

(c) Both of the foll owi ng:

(i) Radiological or pathol ogical evidence of m xed dust

pneunobconi 0Si S;

(ii) Evidence of the exposed person's substanti al

occupational exposure to m xed dust.

(2) |If a person files a tort action that all eges a m xed dust

di sease cl aimbased on wongful death, as defined in section

2125.01 of the Revised Code, of an exposed person and further

alleges in the action that the death of the exposed person was the

result of living with another person who, if the tort action had

been filed by the other person, would have net the requirenents

specified in division (D)(1)(c) of this section and that the

exposed person lived with the other person for the period of tine
specified in division (DD) of section 2307.84 of the Revised Code,

the exposed person is considered as having satisfied the

reguirenents specified in division (D)(1)(c) of this section

(E) Evidence relating to physical inpairnent under this

section, including pul onary function testing and diffusing

studies, shall comply with the technical recommendati ons for

exan nations., testing procedures, quality assurance., quality

control, and equipnent incorporated in the AMA quides to the

eval uation of pernmanent inpairnent and reported as set forth in 20

CER Pt. 404, Subpt. P, App. 1, Part A, Sec. 3.00 E. and F.. and

the interpretive standards set forth in the official statenent of

the Anmerican thoracic society entitled "lung function testing:

sel ection of reference values and interpretive strategies" as
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publ i shed in Anerican review of respiratory disease,
1991: 144: 1202-1218.

(F) All of the following apply to the court's decision on the

pri ma-facie showing that neets the requirenents of division (B)
(Q). or (D) of this section:

(1) The court's decision does not result in any presunption

at trial that the exposed person has a physical inpairnent that is

caused by a nm xed dust-related condition

(2) The court's decision is not conclusive as to the

liability of any defendant in the case.

(3) The court's findings and deci sion are not adm ssible at

trial

(4) If the trier of fact is a jury, the court shall not

instruct the jury with respect to the court's decision on the

pri ma-facie showi ng, and neither counsel for any party nor a

witness shall informthe jury or potential jurors of that show ng.

Sec. 2307.87. (A The plaintiff in any tort action who

alleges a silicosis claimor a mxed dust disease cl ai m shal

file, within thirty days after filing the conplaint or other

initial pleading, a witten report and supporting test results

constituting prim-facie evidence of the exposed person's physi cal

i npai rment that neets the mnimumrequirenents specified in
division (B), (©., or (D) of section 2307.85 or division (B), (Q

or (D) of section 2307.86 of the Revised Code, whichever is

applicable. The defendant in the case shall be afforded a

reasonabl e opportunity, upon the defendant's notion., to chall enge

the adequacy of the proffered prinn-facie evidence of the physica

inpairnment for failure to conply with the mni numrequirenents
specified in division (B), (Q., or (D) of section 2307.85 or
division (B), (O, or (D) of section 2307.86 of the Revi sed Code,
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whi chever is applicable. The def endant has one hundred twenty days

fromthe date the prim-facie evidence of the exposed person's

physical inpairnment is proffered to chall enge the adequacy of that

pri ma-facie evidence. |f the def endant makes that chall enge and

uses a physician to do so. the physician nust neet the

requirenents specified in divisions (1)(1). (3). and (4) of
section 2307.84 of the Revised Code.

(B) If the defendant chall enges the adequacy of the

prima-faci e evidence of the exposed person's physical inpairnent

as provided in division (A of this section, the court shall

determine fromall of the evidence submtted whether the proffered

pri ma-faci e evidence neets the mninumrequirenents specified in
division (B), (C. or (D) of section 2307.85 or division (B), (Q,

or (D) of section 2307.86 of the Revised Code, whichever is

applicable. The court shall resolve the issue of whether the

plaintiff has made the prinmn-facie showi ng required by any of

those divisions as applicable, by applying the standard for

resolving a notion for sunmary judgnent.

(C) The court shall administratively disnss the plaintiff's

claimw thout prejudice upon a finding of failure to nake the

prinma-facie showing required by division (B)., (€. or (D) of
section 2307.85 or division (B), (€. or (D) of section 2307.86 of

the Revi sed Code, whichever is applicable. The court shal

nmaintain its jurisdiction over any case that is adnministratively

di sm ssed under this division. Any plaintiff whose case has been

adm nistratively disnissed under this division may nove to

reinstate the plaintiff's case if the plaintiff nmakes a

pri ma-facie showi ng that neets the mninumrequirenments specified

in any of those divisions as applicable.

(D) This section applies only to tort actions that allege a

silicosis claimor a m xed dust disease claimand that are filed
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on or after the effective date of this section.

Sec. 2307.88. (A Notwi thstandi ng any other provision of the

Revi sed Code, with respect to any silicosis claimor nixed dust

di sease cl ai m based upon a nonnalignant condition that i s not

barred as of the effective date of this section., the period of

limtations shall not begin to run until the exposed person

di scovers, or through the exercise of reasonable diligence should

have di scovered, that the person has a physical inpairnment due to

a nonnal i gnant condition. A silicosis claimor a m xed dust

di sease cl ai m based upon a nonnmalignant condition that is filed

before the cause of action pursuant to this division arises is

preserved for purposes of the period of linitations.

(B) Asilicosis claimor a nixed dust disease claimthat

arises out of a nonnmlignant condition shall be a distinct cause

of action froma silicosis claimor a mxed dust disease claim as

the case nay be, relating to the sane exposed person that arises

out of silica-related cancer or m xed dust-related cancer. No

damages shall be awarded for fear or risk of cancer in any tort

action asserting only a silicosis claimor a mxed dust di sease

claimfor a nonmalignant condition

(C) No settlenent of a silicosis claimor a m xed dust

di sease claimfor a nonmalignant condition that is concluded after

the effective date of this section shall require, as a condition

of settlenent, the release of any future claimfor silica-related

cancer or m xed dust-rel ated cancer

Sec. 2307.89. The following apply to all tort actions for

silicosis or nmixed dust disease clains brought against a prenises

owner to recover danmges or other relief for exposure to silica or

m xed dust on the prenises owner's property:

(A A premises owner is not liable for any injury to any
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individual resulting fromsilica or m xed dust exposure unl ess

that individual's alleged exposure occurred while the individua

was at the prem ses owner's property.

(B) If exposure to silica or mixed dust is alleged to have

occurred before January 1, 1972, it is presuned that a prenises

owner knew that this state had adopted safe | evels of exposure for

silica or m xed dust and that products containing silica or m xed

dust were used on its property only at |evels bel ow those safe

| evel s of exposure. To rebut this presunption, the plaintiff nust

prove by a preponderance of the evidence that the prem ses owner

knew or should have known that the |l evels of silica or m xed dust

in the imediate breathing zone of the plaintiff reqgularly

exceeded the threshold Ilimt values adopted by this state and that

the prem ses owner allowed that condition to persist.

(O (1) A prenises owner is presunmed to be not liable for any

infjury to any invitee who was engaged to work with, install, or

renpve products containing silica or mi xed dust on the preni ses

owner's property if the invitee's enplover held itself out as

qualified to performthe work. To rebut this presunption, the

plaintiff rmust denonstrate by a preponderance of the evidence that

the prem ses owner had actual know edge of the potential dangers

of the products containing silica or nmxed dust at the tinme of the

al | eged exposure that was superior to the know edge of both the

invitee and the invitee's enpl oyer.

(2) A prenises owner that hired a contractor before January

1, 1972, to performthe type of work at the prem ses owner's

property that the contractor was qualified to perform cannot be

liable for any injury to any individual resulting fromsilica or

m xed dust exposure caused by any of the contractor's enpl oyees or

agents on the prenises owner's property unless the preni ses owner

directed the activity that resulted in the injury or gave or

deni ed perm ssion for the critical acts that led to the
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i ndi vidual's injury.

(3) If exposure to silica or m xed dust is alleged to have

occurred after January 1, 1972, a prem ses owner is not liable for

any injury to any individual resulting fromthat exposure caused

by a contractor's enpl oyee or agent on the prem ses owner's

property unless the plaintiff establishes the prem ses owner's

intentional violation of an established safety standard that was

in effect at the tine of the exposure and that the all eged

violation was in the plaintiff's breathing zone and was the

proxi mate cause of the plaintiff's nedical condition

(D) As used in this section

(1) "Threshold limt values" neans the nmaxi num all owabl e

concentration of silica, or other dust, set forth in requlation

247 of the "requl ations for the prevention and control of diseases

resulting fromexposure to toxic funes, vapors, m sts, gases, and

dusts in order to preserve and protect the public health,"” as

adopted by the public health council of the departnent of health

on January 1, 1947, and set forth by the industrial comni ssion of

Chio in bulletin no. 203, "specific requirenents and genera

safety standards of the industrial conmm ssion of GChio for work

shops and factories, chapter XV, ventilation and exhausts,"

effective January 3, 1955.

(2) "Established safety standard” neans that, for the years

after 1971, the concentration of silica or m xed dust in the

breat hing zone of the worker does not exceed the nmaxi mum al |l owabl e

exposure linmts for the eight-hour tine-weighted average airborne

concentration as pronul gated by the occupational safety and health

adm nistration (OSHA) in effect at the tine of the all eged

exposure.

(3) "Enpl oyee" neans an individual who perforns | abor or

provi des construction services pursuant to a construction
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contract, as defined in section 4123.79 of the Revised Code, or

rennodeling or repair contract, whether witten or oral, if at

| east ten of the following criteria apply:

(a) The individual is required to conply with instructions

fromthe other contracting party regarding the nmanner or net hod of

perform ng services.

(b) The individual is required by the other contracting party

to have particular training.

(c) The individual's services are inteqgrated into the reqular

functioning of the other contracting party.

(d) The individual is required to performthe work

per sonal | v.

(e) The individual is hired. supervised, or paid by the other

contracting party.

(f) A continuing relationship exists between the individual

and the other contracting party that contenplates continuing or

recurring work even if the work is not full tine.

(g) The individual's hours of work are established by the

other contracting party.

(h) The individual is required to devote full tinme to the

busi ness of the other contracting party.

(i) The individual is required to performthe work on the

preni ses of the other contracting party.

(j) The individual is required to follow the order of work

set by the other contracting party.

(k) The individual is required to nmake oral or witten

reports of progress to the other contracting party.

(1) The individual is paid for services on a reqular basis,

including hourly, weekly, or nonthly.
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(M The individual's expenses are paid for by the other

contracting party.

(n) The individual's tools and naterials are furnished by the

other contracting party.

(0) The individual is provided with the facilities used to

perform services.

(p) The individual does not realize a profit or suffer a |oss

as a result of the services provided.

(g) The individual is not perform ng services for a nunber of

enpl oyers at the sane tine.

(r) The individual does not make the sanme services avail abl e

to the general public.

(s) The other contracting party has a right to discharge the

i ndi vi dual

(t) The individual has the right to end the relationship with

the other contracting party without incurring liability pursuant

to an enploynent contract or agreenent.

Sec. 2307.90. (A Nothing in sections 2307.84 to 2307.90 of

the Revised Code is intended to do. and nothing in any of those

sections is interpreted to do, either of the follow nag:

(1) Affect the rights of any party in bankruptcy proceedi ngs:

(2) Affect the ability of any person who is able to make a

showi ng that the person satisfies the claimcriteria for

conpensabl e cl ai 8 or demands under a trust established pursuant

to a plan of reorganization under Chapter 11 of the United States

Bankruptcy Code, 11 U.S.C. Chapter 11, to nake a claimor demand

agai nst that trust.

(B) Sections 2307.84 to 2307.90 of the Revised Code shall not

affect the scope or operation of any workers' conpensation |aw or
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vet erans' benefit program or the exclusive renedy of subrogation

under the provisions of that |aw or program and shall not

authorize any lawsuit that is barred by any provision of any

wor kers' conpensation | aw.

(G Nothing in sections 2307.85, 2307.86, 2307.87, and

2307.88 of the Revised Code shall require or permt the exhunation

of bodies in naking the prinma-facie showi ng as required by section

2307.85 or 2307.86 of the Revised Code or rebutting the
presunption as provided in section 2307.85 or 2307.86 of the
Revi sed Code.

Sec. 2307.901. (A If a plaintiff in a tort action alleges

any injury or loss to person resulting from exposure to silica or

m xed dust as a result of the tortious act of one or nore

defendants, in order to nmaintain a cause of action agai nst any of

those defendants based on that injury or loss, the plaintiff nust

prove that the conduct of that particul ar defendant was a

substantial factor in causing the injury or |oss on which the

cause of action is based.

(B) Aplaintiff in a tort action who alleges any injury or

loss to person resulting fromexposure to silica or nm xed dust has

the burden of proving that the plaintiff was exposed to silica or

m xed dust that was nmanufactured, supplied. installed, or used by

the defendant in the action and that the plaintiff's exposure to

the defendant's silica or mxed dust was a substantial factor in

causing the plaintiff's injury or loss. In determ ni ng whet her

exposure to a particular defendant's silica or nmxed dust was a

substantial factor in causing the plaintiff's injury or |loss., the

trier of fact in the action shall consider, without linmtation

all of the follow ng:

(1) The manner_in which the plaintiff was exposed to the

defendant's silica or m xed dust;
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(2) The proximty of the defendant's silica or m xed dust to

the plaintiff when the exposure to the defendant's silica or m xed

dust occurred:;

(3) The frequency and length of the plaintiff's exposure to

the defendant's silica or m xed dust;

(4 Any factors that mtigated or enhanced the plaintiff's

exposure to silica or m xed dust.

(C) This section applies only to tort actions that all ege any

injury or loss to person resulting fromexposure to silica or

m xed dust and that are brought on or after the effective date of

this section.

Sec. 2307.902. (A) A holder has no obligation to, and has no

liability to, the covered entity or to any person with respect to

any obligation or liability of the covered entity in a silicosis

claimor a m xed dust disease claimunder the doctrine of piercing

the corporate veil unless the person seeking to pierce the

corporate veil denpnstrates all of the foll ow ng

(1) The hol der exerted such control over the covered entity

that the covered entity had no separate nmind, will. or existence

of its own.

(2) The hol der caused the covered entity to be used for the

pur pose of perpetrating, and the covered entity perpetrated, an

actual fraud on the person seeking to pierce the corporate vei

primarily for the direct pecuniary benefit of the hol der.

(3) The person seeking to pierce the corporate veil sustained

an _ injury or unjust loss as a direct result of the control

described in division (A (1) of this section and the fraud

described in division (A)(2) of this section.

(B) A court shall not find that the hol der exerted such

control over the covered entity that the covered entity did not
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have a separate mnd, will, or existence of its own or to have

caused the covered entity to be used for the purpose of

perpetrating a fraud solely as a result of any of the foll ow ng

actions, events. or rel ationships:

(1) The holder is an affiliate of the covered entity and

provides |l eqgal, accounting, treasury., cash nanagenent, human

resources, administrative, or other sinmlar services to the

covered entity, | eases assets to the covered entity, or makes its

enpl oyees available to the covered entity.

(2) The holder loans funds to the covered entity or

guar antees the obligations of the covered entity.

(3) The officers and directors of the holder are also the

officers and directors of the covered entity.

(4) The covered entity makes paynents of dividends or other

distributions to the holder or repays | oans owed to the hol der.

(5) In the case of a covered entity that is alimted

liability conpany, the holder or its enpl oyees or agents serve as

the manager of the covered entity.

(C) The person seeking to pierce the corporate veil has the

burden of proof on each and every el enent of the person's claim

and nust prove each el enent by a preponderance of the evidence.

(D) Any liability of the holder described in division (A of

this section for an obligation or liability that is limted by

that division is exclusive and preenpts any other obligation or

liability inposed upon that holder for that obligation or

liability under common | aw or ot herw se.

(E) This section is intended to codify the elenents of the

commpon | aw cause of action for piercing the corporate veil and to

abrogate the conmmon | aw cause of action and renedies relating to

piercing the corporate veil in silicosis clainms and m xed dust
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di sease clains. Nothing in this section shall be construed as

creating a right or cause of action that did not exist under the

conmmon law as it existed on the effective date of this section

(F) This section applies to all silicosis clainms and nm xed

dust disease clains commenced on or after the effective date of

this section or commenced prior to and pending on the effective

date of this section

(G This section applies to all actions asserting the

doctrine of piercing the corporate veil brought against a hol der

if any of the foll owi ng apply:

(1) The holder is an individual and resides in this state.

(2) The holder is a corporation organized under the | aws of

this state.

(3) The holder is a corporation with its principal place of

business in this state.

(4) The holder is a foreign corporation that is authorized to

conduct or has conducted business in this state.

(5) The holder is a foreign corporation the parent

corporation of which is authorized to conduct business in this

state.

(6) The person seeking to pierce the corporate veil is a

resident of this state.

(H As used in this section, unless the context otherw se

requires:

(1) "Affiliate" and "beneficial owner" have the sane neani ngs

as in section 1704.01 of the Revi sed Code.

(2) "M xed dust."” "m xed dust disease claim" "silica," and

"silicosis clainl have the sane neanings as in section 2307.84 of
the Revi sed Code.
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(3) "Covered entity" nmeans a corporation, limted liability

conpany, limted partnership., or any other entity organi zed under

the laws of any jurisdiction, donestic or foreign, in which the

sharehol ders, owners, or nenbers are generally not responsible for

the debts and obligations of the entity. Nothing in this section

limts or otherwise affects the liabilities i nposed on a genera

partner of a limted partnership.

(4) "Holder" neans a person who is the holder, beneficial

owner, or subscriber of shares or any other ownership interest of

a covered entity, a nenber of a covered entity, or an affiliate of

any person who is the holder, beneficial owner, or subscriber of

shares or _any other ownership interest of a covered entity.

(5) "Piercing the corporate veil" neans any and all commobn

| aw doctrines by which a holder may be liable for an obligation or

liability of a covered entity on the basis that the hol der

controlled the covered entity, the holder is or was the alter eqo

of the covered entity, or the covered entity has been used for the

pur pose of actual or constructive fraud or as a shamto perpetrate

a fraud or any other conmmon | aw doctrine by which the covered

entity is disregarded for purposes of inposing liability on a

hol der for the debts or obligations of that covered entity.

(6) "Person" has the sane neaning as in section 1701.01 of
t he Revi sed Code.

Sec. 2505.02. (A) As used in this section:

(1) "Substantial right" means a right that the United States
Constitution, the Chio Constitution, a statute, the comon |aw, or

a rule of procedure entitles a person to enforce or protect.

(2) "Special proceeding" neans an action or proceedi ng that
is specially created by statute and that prior to 1853 was not

denoted as an action at law or a suit in equity.
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(3) "Provisional renmedy" neans a proceeding ancillary to an
action, including, but not linited to, a proceeding for a
prelimnary injunction, attachment, discovery of privileged
matter, or suppression of evidence, or a prima-facie show ng
pursuant to section 2307.85 or 2307.86 of the Revised Code.

(B) An order is a final order that may be reviewed, affirned,
nodi fi ed, or reversed, with or without retrial, when it is one of

the foll ow ng:

(1) An order that affects a substantial right in an action

that in effect determ nes the action and prevents a judgnent;

(2) An order that affects a substantial right nade in a
speci al proceeding or upon a sunmary application in an action

after judgnent;

(3) An order that vacates or sets aside a judgnent or grants

a new trial;

(4) An order that grants or denies a provisional renedy and

to which both of the follow ng apply:

(a) The order in effect determ nes the action with respect to
the provisional remedy and prevents a judgnment in the action in
favor of the appealing party with respect to the provisional

remedy.

(b) The appealing party would not be afforded a neani ngful or
ef fective renedy by an appeal followi ng final judgnent as to al

proceedi ngs, issues, clains, and parties in the action.

(5) An order that deternmines that an action may or nay not be

mai ntai ned as a cl ass acti on.

(C When a court issues an order that vacates or sets aside a
judgnment or grants a newtrial, the court, upon the request of
either party, shall state in the order the grounds upon which the

new trial is granted or the judgnent vacated or set aside.
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(D) This section applies to and governs any action, including
an appeal, that is pending in any court on theeffeective dateof
this—arendrent July 22, 1998, and all clainms filed or actions
comrenced on or after the—effeective—date—ofthis—arenrdrent July

22, 1998, notwi thstanding any provision of any prior statute or

rule of law of this state

Section 2. That existing section 2505.02 of the Revised Code

i s hereby repeal ed.

Section 3. (A As used in this section, "exposed person,"”

"m xed dust," "mixed dust disease claim" "silica," "silicosis
claim" and "substantial contributing factor" have the sane

meani ngs as in section 2307.84 of the Revised Code.

(B) The General Assenbly acknow edges the Court's authority
in prescribing rules governing practice and procedure in the
courts of this state, as provided by Section 5 of Article IV of
the Onio Constitution.

(C The General Assenbly hereby requests the Supreme Court to
adopt rules to specify procedures for venue and consolidation of
silicosis clains or nixed dust di sease clains brought pursuant to
sections 2307.84 to 2307.90 of the Revised Code.

(D) Wth respect to procedures for venue in regard to
silicosis clains or m xed dust di sease clainms, the CGenera
Assenbly hereby requests the Suprene Court to adopt a rule that
requires that a silicosis claimor a mxed dust disease clai mneet
specific nexus requirenents, including the requirenent that the
plaintiff be domciled in Chio or that Chio is the state in which
the plaintiff's exposure to silica or m xed dust is a substanti al

contributing factor.

(E) Wth respect to procedures for consolidation of silicosis

clainms or nixed dust disease clains, the General Assenbly hereby
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requests the Suprenme Court to adopt a rule that pernits

consol idation of silicosis clains or m xed dust disease clains
only with the consent of all parties, and in absence of that
consent, permts a court to consolidate for trial only those
silicosis clainms or mxed dust disease clains that relate to the

same exposed person and nenbers of the exposed person's househol d.

Section 4. It is the intent of the General Assenbly in
enacting section 2307.901 of the Revised Code in this act to
establish specific factors to be consi dered when det erm ni ng
whet her a particular plaintiff's exposure to a particul ar
defendant's silica or m xed dust was a substantial factor in
causing the plaintiff's injury or loss. The consideration of these
factors, involving the plaintiff's proximty to the dust exposure,
frequency of the exposure, or regularity of the exposure in tort
actions involving exposure to silica or mxed dust is consistent
with the factors listed by the court in Lohrmann v. Pittsburgh
Corning Cor. (4th GCr. 1986), 782 F.2d 1156. The Ceneral Assenbly,
by its enactnment of these factors, intends to clarify and define
for judges and juries the evidence that is relevant to the comon
| aw requirement that the plaintiff nust prove proxinmate causation
The General Assenbly recogni zes that the | anguage in section
2307.091 of the Revised Code, as enacted by this act, is contrary
to the | anguage contained in paragraph 2 of the Syllabus of the
Chi o Suprene Court in Horton v. Harwi ck Chem cal Corp. (1995), 73
Chio St.3d 679. However, the General Assenbly al so recognizes that
the courts of Chio prior to the Horton decision generally foll owed
the rational e of the Lohrmann decision in determ ning whether a
plaintiff had submitted any evidence that a particul ar defendant's
product was a substantial cause of the plaintiff's injury in tort
actions involving exposure to certain hazardous or toxic
substances, and that the Lohrmann factors were of great assistance

to the trial courts in the consideration of notions for sumary
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judgnment and to juries when deciding issues of proximte
causation. The General Assenbly further recognizes that a | arge

nunber of states have adopted the Lohrnmann standard. The Genera

Assenbly al so has held hearings in which nedical evidence has been

subnmitted indicating that such a standard is nedically appropriate

and is scientifically sound public policy.

The Lohrmann standard provides litigants, juries, and the
courts of Chio an objective and easily applied standard for
determ ning whether a plaintiff has submtted evidence that is
sufficient to sustain the plaintiff's burden of proof as to
proxi mate causation. Were specific evidence of frequency of
exposure to, or proximty and |length of exposure to, a particular

defendant's silica or m xed dust is |acking, summary judgnent is

appropriate in tort actions involving silica or m xed dust because

such a plaintiff lacks any evidence of an essential elenment that
is necessary to prevail. To submit the |Iegal concept of
"substantial factor" to a jury in these conplex cases without
those scientifically valid defining factors would be to invite
specul ation on the part of juries, sonething that the Genera
Assenmbly has determined not to be in the best interests of Chio

and its courts.

Section 5. If any itemof |law that constitutes the whole or
part of a section of law contained in this act, or if any
application of any itemof law that constitutes the whole or part
of a section of law contained in this act, is held invalid, the
invalidity does not affect other itens of |aw or applications of
itenms of |aw that can be given effect without the invalid item of
| aw or application. To this end, the itens of |aw of which the
sections contained in this act are conposed, and their

applications, are independent and severabl e.

Section 6. If any itemof |law that constitutes the whole or
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part of a section of law contained in this act, or if any
application of any itemof law contained in this act, is held to
be preenpted by federal |law, the preenption of the itemof |aw or
its application does not affect other itens of |aw or applications
that can be given affect. The itens of |aw of which the sections
of this act are conposed, and their applications, are independent

and sever abl e.
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