As Passed by the Senate
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Representatives T. Patton, Otterman, Strahorn, Wilson, Allen, Reidelbach,
Miller, Hughes, Barrett, Beatty, Blasdel, Brown, Carmichael, Cates, Chandler,
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A BILL

To amend sections 1309. 613, 1309. 625, 1349. 99,
2716. 03, 2716.11, and 4710.01, to enact new
sections 4710.02, 4710.03, and 4710.99 and
sections 1329.71, 1349.45, and 4710.04, and to
repeal sections 4710.02, 4710.03, and 4710.99 of
the Revised Code to nodify the Secured
Transactions Law relating to notice of the

| ocation for the disposition of collateral that is

given to certain persons and to reduce the anount
of damages recoverable by a debtor or secondary
obligor in an action against a person found in
viol ation of the Secured Transactions Law,
relative to property subject to garni shnment held
by a judgnent debtor's enployer or another person;
relative to engaging in the business of debt

adj usting for debtors, to specify contribution
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limts and auditing and i nsurance coverage duti es,
to require tinely disbursenent of debtor funds,
and to provide penalties, including a crimnal
penalty, for a violation; to elimnate previous
provisions regulating entities engaging in the
busi ness of debt pooling; and to prohibit the
unaut hori zed use of the nane or |ogo of a
financial institution in connection with the sale
or advertising of any product or service if such

use is msleading or deceptive.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

2716. 03, 2716. 11,

Section 1. That sections 1309.613, 1309. 625, 1349. 99,

t he Revi sed Code be enacted to read as fol | ows:

al |

Sec. 1309.613. (A) Except in a consumer-goods transaction

of the following rules apply to a notification of disposition

of collateral and to a disposition of collateral:

(1) The contents of a notification of disposition are

sufficient if the notification

(a) Describes the debtor and the secured party;

(b) Describes the collateral that is the subject of the

i nt ended di sposition;

(c) States the nmethod of intended di sposition

(d) States that the debtor is entitled to an accounting of

the unpai d i ndebt edness and states the charge, if any, for an

accounting; and

(e) States the tine and place, by identifying the place of

and 4710.01 be anmended and new sections 4710. 02,

4710. 03, and 4710.99 and sections 1329. 71, 1349.45, and 4710. 04 of
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busi ness or address or by providing other information that, in

each case, reasonably describes the |ocation, of a public

di sposition or the time after which any other dispositionis to be

made.

(2) Whether the contents of a notification that |acks any of
the information specified in division (A)(1) of this section are

nevert hel ess sufficient is a question of fact.

(3) The contents of a notification providing substantially
the infornmation specified in division (A)(1) of this section are

sufficient, even if the notification includes:
(a) Information not specified by that division; or
(b) Mnor errors that are not seriously m sl eading.

(4) A particular phrasing of the notification is not

required.

(B) The following formof notification and the form appeari ng
in division (B) of section 1309.614 of the Revised Code, when
compl et ed, each provides sufficient informtion:

"NOTI FI CATI ON OF DI SPOSI TI ON OF COLLATERAL

To: (Nane of debtor, obligor, or other person to whomthe

notification is sent)
From (Name, address, and tel ephone nunber of secured party)

Name of Debtor(s): (lInclude only if debtor(s) are not an

addr essee)
(FOR A PUBLI C DI SPCsI TI ON:)

W will sell (or lease or license, as applicable) the
(describe collateral) to the highest qualified bidder in public as

foll ows:
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(FOR A PRI VATE DI SPCSI TI ON:)

W will sell (or lease or license, as applicable) the

(describe collateral) privately sonetine after (day and date).

You are entitled to an accounting of the unpaid indebtedness
secured by the property that we intend to sell (or |ease or
license, as applicable) (for a charge of &......... ). You nmay

request an accounting by calling us at (tel ephone nunber)."

Sec. 1309.625. (A) If it is established that a secured party
is not proceeding in accordance with this chapter, a court nay
order or restrain collection, enforcenent, or disposition of

collateral on appropriate terns and conditions.

(B) Subject to divisions (C, (D), and (F) of this section, a
person is liable for danages in the amount of any | oss caused by a
failure to conply with this chapter. Loss caused by a failure to
comply may include |l oss resulting fromthe debtor's inability to

obtain, or increased costs of, alternative financing.

(C) Except as provided in section 1309.628 of the Revised
Code:

(1) A person who, at the tinme of the failure, was a debtor
was an obligor, or held a security interest in or other lien on
the collateral may recover damages under division (B) of this

section for its |loss; and

(2) If the collateral is consumer goods, a person who was a
debtor or a secondary obligor at the tinme a secured party failed
to conply with sections 1309.601 to 1309.628 of the Revised Code
may recover for that failure in any event an anobunt not |ess than
the credit service charge plus ten per cent of the principa
anount of the obligation or the tinme-price differential plus ten

per cent of the cash price-._
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(D) A debtor whose deficiency is elimnated under section
1309. 626 of the Revised Code may recover damages for the | oss of
any surplus. However, a debtor or secondary obligor whose
deficiency is elimnated or reduced under section 1309.626 of the
Revi sed Code may not recover otherw se under division (B) of this
section for nonconpliance with sections 1309.601 to 1309. 628 of
the Revised Code relating to collection, enforcenent, disposition,

or acceptance. Regardless of whether the debtor's or secondary

obligor's deficiency is elinmnated or reduced under section

1309. 626 of the Revised Code, any damages recovered by the debtor

or _secondary obligor under division (€ of this section shall be

reduced by the anpbunt that the sum of the secured obligation

expenses, and attorney's fees exceeds the proceeds of collection,

enforcenent, disposition, or acceptance.

(E) In addition to any danages recoverabl e under division (B)
of this section, the debtor, consumer obligor, or person naned as
a debtor in a filed record, as applicable, may recover five

hundred dollars in each case froma person that:

(1) Fails to comply with section 1309.208 of the Revised
Code;

(2) Fails to conply with section 1309. 209 of the Revised
Code;

(3) Files a record that the person is not entitled to file
under division (A) of section 1309.509 of the Revised Code;

(4) Fails to cause the secured party of record to file or
send a term nation statenent as required by division (A or (C) of
section 1309.513 of the Revised Code;

(5) Fails to conmply with division (B)(1) of section 1309.616
of the Revised Code and whose failure is part of a pattern, or

consistent with a practice, of nonconpliance; or

(6) Fails to conmply with division (B)(2) of section 1309.616
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of the Revi sed Code.

(F) A debtor or consuner obligor may recover danmamges under
division (B) of this section and, in addition, five hundred
dollars in each case froma person who, without reasonabl e cause,
fails to conply with a request under section 1309.210 of the
Revi sed Code. A recipient of a request under section 1309.210 of
the Revi sed Code who never clainmed an interest in the collatera
or obligations that are the subject of a request under that
section has a reasonabl e excuse for failure to conply with the

request within the neaning of this division.

(G If a secured party fails to conply with a request
regarding a list of collateral or a statement of account under
section 1309.210 of the Revised Code, the secured party may claim
a security interest only as shown in the |ist or statenent
included in the request as agai nst a person who is reasonably

nmsled by the failure.

Sec. 1329.71. (A As used in this section, "financial

institution" nmeans any bank. savings and | oan associ ation, savi ngs

bank, or credit union; any affiliate or subsidiary of a bank,

savi ngs and | oan associ ati on, savi ngs bank, or credit union; or

any reqgistrant as defined in section 1321.51 of the Revised Code.

(B) _Any financial institution may proceed by suit to enjoin

the use of the financial institution's nane or | 0go in connection

with the sale, offering for sale, distribution, or advertising of

any product or service without the express witten consent of the

financial institution, if such use is msleading or deceptive as

to the source of origin or sponsorship of, or the affiliation

with, the product or service. Any court of conpetent jurisdiction

may grant injunctions to restrain such use as the court considers

just and reasonable and may require the defendants to pay to the

financial institution all profits derived fromand all danmges
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suffered by reason of the wongful use of the nane or |ogo.

(C) Notwithstanding division (B) of this section, the only

renedies that are available for the wongful use of a financial

institution's nane or logo by a registrant or |icensee under
sections 1322.01 to 1322.12 of the Revised Code are those set

forth in section 1322.10 of the Revised Code or otherw se provided

by statute or common | aw.

(D) The provisions of this section are not intended to be

excl usive renedi es and do not preclude the use of any other renedy

provi ded by | aw.

Sec. 1349.45. (A) As used in this section, "financial

institution" nmeans any bank. savings and | oan associ ation, savi ngs

bank, or credit union; any affiliate or subsidiary of a bank,

savi ngs and | oan associ ati on, savi ngs bank, or credit union; or

any reqgistrant as defined in section 1321.51 of the Revi sed Code.

(B) No person shall use the nane or 1ogo of any financi al

institution in connection with the sale, offering for sale,

distribution. or advertising of any product or service wthout the

express witten consent of the financial institution, if such use

is msleading or deceptive as to the source of origin or

sponsorship of, or the affiliation with, the product or service.

Sec. 1349.99. (A) Woever violates section 1349.06 or 1349. 17

of the Revised Code is guilty of a m nor m sdeneanor.

(B) (1) Whoever violates section 1349.45 of the Revi sed Code

is guilty of a m sdeneanor of the first deagree.

(2) Notwithstanding division (B)(1) of this section. the only

renedi es that are available for a violation of section 1349.45 of

the Revised Code by a reqgistrant or |icensee under sections
1322.01 to 1322.12 of the Revised Code are those set forth in

section 1322.10 of the Revised Code or otherw se provided by
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statute or common | aw.

(3) The provisions of division (B) of this section are not

i ntended to be exclusive renedies and do not preclude the use of

any other renedy provided by | aw

Sec. 2716.03. (A) Subject to the limtation on the
commencenent of proceedings contained in division (B) of section
124. 10 of the Revised Code, a proceeding in garnishnment of
personal earnings may be comenced after a judgnment has been
obt ai ned by a judgnent creditor by the filing of an affidavit in
witing made by the judgnent creditor or the judgnent creditor's

attorney setting forth all of the follow ng:

(1) The nane of the judgnment debtor whose personal earnings

the judgnent creditor seeks to garnish;

(2) That the affiant has good reason to believe and does
believe that the person, partnership, limted liability conpany,

or corporation nanmed in the affidavit as the garnishee is an

enpl oyer of the judgnent debtor who has nay have personal earnings

of the judgrment debtor that are not exenpt under section 2329. 66
of the Revised Code;

(3) That the demand in witing, as required by section
2716. 02 of the Revi sed Code, has been nmade;

(4) That the payment denanded in the notice required by
section 2716.02 of the Revised Code has not been nmade, and a
sufficient portion of the paynment demanded has not been nade to
prevent the garni shnent of personal earnings as described in
section 2716.02 of the Revised Code;

(5) That the affiant has no know edge of any application by
the judgnment debtor for the appointnent of a trustee so as to
precl ude the garni shnment of the judgnent debtor's persona

ear ni ngs;
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(6) That the affiant has no know edge that the debt to which
the affidavit pertains is the subject of a debt scheduling
agreenent of a nature that precludes the garni shnent of the
personal earnings of the judgnment debtor under division (B) of

this section.

(B) No proceeding in garni shnment of personal earnings shall
be brought against a judgnent debtor for the collection of a debt
that is the subject of an agreenent for debt scheduli ng between
the judgnent debtor and a budget and debt counseling service,
unl ess any paynent to be nade by the judgnment debtor, or by a
budget and debt counseling service to the judgnent creditor under
the agreenent for debt scheduling between the judgnment debtor and
the budget and debt counseling service, is due and unpaid for nore
than forty-five days after the date on which the paynent becane
due, or unless the judgnent creditor previously was notified by
the service that the debt scheduli ng agreenent between the

j udgnent debtor and the service was terninated.

(O Upon a court's issuance of an order of garni shnent of
personal earnings followi ng a judgnment creditor's filing of an
affidavit under this section and conpliance with section 2716. 04
of the Revised Code, the garni shee and the judgment debtor shal
be notified of the proceeding in garni shnent of personal earnings
in accordance with sections 2716.05 and 2716. 06 of the Revised
Code.

(D) As used in this chapter:

(1) A "budget and debt counseling service" or "service" neans
a corporation organi zed under Chapter 1702. of the Revised Code
for the purpose of counseling consuners with respect to their
financial obligations and assisting themin dealing with their

creditors.

(2) "Debt scheduling" means counseling and assi stance
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provided to a consuner by a budget and debt counseling service

under all of the follow ng circunstances:

(a) The counseling and assistance is manifested in an
agreenent between the consuner and the service under which the
consunmer regularly pays that portion of the consunmer's incone to
the service that has been determ ned not to be required for the

mai nt enance of health or the essentials of |ife.

(b) The paynents are nade to the service until the debts of
the consuner that are the subject of the agreenent are fully

retired.

(c) The service has sent witten notice, by certified mail
return receipt requested, or by regular nail evidenced by a
properly conpl eted and stanped certificate of mailing by regul ar
mail, to the creditors of the consuner that are disclosed by the
consuner to the service. The notice shall contain all of the

fol | owi ng:

(i) A statenment of the consunmer's intent to participate in

debt schedul i ng;

(ii) A summary of the consuner's incone, proposed item zed

budget, schedule of creditors, and proposed debt retirenent plan;

(iii) A statenent of the particular creditor's duty to
respond, in witing, to the service regarding the consuner's
participation in debt scheduling within fifteen days after

recei ving the notice.

(d) The debts of the consumer that are the subject of the

agreenent for debt scheduling are determ ned as foll ows:

(i) Any debt owed to a creditor that was notified of the
consumer's intent to participate is a subject of the agreenment if
the creditor responds to the service and enters into an agreenent

with the service, pursuant to which the creditor agrees not to
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attenpt to collect the debts of the consunmer as |long as the
consurmer regularly pays to the service the anount previously
agreed upon by the service and the consuner, and no paynent to be
made by the judgnment debtor to the service or by the service to
the creditor is due and unpaid for nore than forty-five days after
the date on which the paynent becane due, as |long as the debt
schedul i ng agreenent between the consunmer and the service has not
been term nated, and as long as the service regularly pays to the
creditor a nmutually acceptable anmount that is either the anopunt
agreed upon by the service and the creditor on the date they
entered into their original agreenent or an anount agreed upon by
both the service and the creditor on a date after the date of the

ori gi nal agreenent.

(ii) Any debt owed to a creditor that was notified of the
consuner's intent to participate is a subject of the agreenent if
the creditor does not respond to the service and state the
creditor's objection, in witing, to the consuner's participation
in debt scheduling within fifteen days after receiving notice of
the consuner's intention to do so; however, no debt that is
subject to a lien or security interest of any type, other than a
judgrment lien or execution lien, shall be a subject of the
agreenent unless the creditor specifically assents, in witing, to
the debt being a subject of the agreenment. The creditor shall be
consi dered to have entered into an agreenent of the type described
in division (D)(2)(d)(i) of this section, and the amount to be
regularly paid by the service to the creditor shall be an anount
determ ned to be reasonable by the service or an anount agreed
upon by both the service and the creditor on a date after the

expiration of the fifteen-day period.

(iii) Any debt owed to a creditor that was not notified of
the consuner's intent to participate, or a debt owed to a creditor

that was notified of the consuner's intent to participate and that
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responded to the service and stated its objection, in witing, to
the consuner's participation in debt scheduling within fifteen
days after receiving notice of the consuner's intention to do so,

is not a subject of the agreenent.

(e) The service agrees that, if the consunmer fails to make a

paynment under the agreenent within forty-five days of its due date

or if the agreenment is ternmnated, the service will notify each
creditor that is owed a debt that is subject to the agreenent of
the failure or termnation by regular mail within tw business
days of the failure or term nation, and the service provides that

notice in accordance with the agreenent.

Sec. 2716.11. A proceeding for garnishnment of property, other

than personal earnings, may be commenced after a judgnment has been

obtai ned by a judgnment creditor by the filing of an affidavit in
witing made by the judgnent creditor or the judgnent creditor's

attorney setting forth all of the follow ng:

(A) The nane of the judgnment debtor whose property, other

than personal earnings, the judgnent creditor seeks to garnish;

(B) That the affiant has good reason to believe and does
bel i eve that the person naned in the affidavit as the garnishee
has may have property, other than personal earnings, of the
j udgnment debtor that is not exenpt under the |law of this state or

the United States;

(© A description of the property.

Sec. 4710.01. As used in sections4710- 01 471002 —and
471099 of theRevisedGCode this chapter

(A) "Person" includes individuals, partnerships,

associ ations, and corporations, trusts, and other legal entities.

(B) "Debt peelng—eenpany adjusting" nmeans any—persen doi ng
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busi ness as—a in debt adjusting, budget counseling, debt
nmanagenent —prorating, or debt pooling service, or holding iHtselt
onesel f out, by words of sinilar inport, as providing services to
debtors in the managenent of their debts, and-contractingwitha
debtor fora fee or otherthingof value- to do either of the
foll ow ng:

(1) To effect the adjustnment, conprom se, or discharge of any

account, note, or other indebtedness of the debtor;

(2) To receive fromthe debtor and disburse to his the

debtor's creditors any noney or other thing of val ue.

(C) "Resides" neans to live in a particular place on a

tenporary or a permanent basis.

Sec. 4710.02. (A) Subject to division (C) of this section, a

person _engaged in debt adjusting shall do both of the foll ow ng:

(1) Unless specifically instructed otherw se by a debtor,

di sburse to the appropriate creditors all funds received fromthe

debtor, |l ess any contributions not prohibited by division (B) of

this section, within thirty days of receipt of the funds fromthe

debt or:

(2) Maintain a separate trust account for the receipt of any

funds from debtors and the disbursenent of the funds to creditors

on behalf of the debtors.

(B) If contributions for engaging in debt adjusting are

accepted, directly or indirectly, no person engaged in debt

adjusting shall do any of the foll ow ng:

(1) Accept a contribution exceeding seventy-five dollars from

a debtor residing in this state for an initial consultation or

initial set up;

(2) Accept a consultation contribution exceedi ng one hundred

dol |l ars per cal endar year froma debtor residing in this state;
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(3) Accept a periodic contribution froma debtor residing in

this state, which contribution exceeds ei ght and one-half per cent

of the ampbunt paid by the debtor each nonth for distribution to

the debtor's creditors or thirty dollars. whichever is greater.

(C) Division (A or (B) of this section does not prohibit a

person _engaged in debt adjusting for a debtor who is residing in

this state fromchargi ng the debtor a reasonable fee for

insufficient funds transactions that is in addition to

contributions not prohibited by division (B) of this section.

(D) Any person that engages in debt adjusting, annually,

shall arrange for and undergo an audit conducted by an

i ndependent., third party, certified public accountant of the

person's business, including any trust funds deposited and

distributed to creditors on behalf of debtors. Both of the

following apply to an audit described in this division:

(1) The person shall file the results of the audit and the

auditor's opinion with the consunmer protection division of the

attorney general.

(2) The attorney general shall nmake available a summary of

the results of the audit and the auditor's opinion upon witten

request of a person and paynent of a fee not exceedi ng the cost of

copyi ng the summry and opi ni on.

(E) A person engaged in debt adjusting shall obtain and

naintain at all tines insurance coverage for enpl oyee di shonesty,

depositor's forgery. and conputer fraud in the amount of ten per

cent of the nonthly average for the i nmedi ate precedi ng si x nonths

of the agaregate anpunt of all deposits made with the person by

all debtors. The insurance coverage shall conply with all of the

foll ow ng:

(1) The insurance coverage is not | ess than one hundred

t housand dol |l ars.
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(2) The insurance coverage includes a deductible that does

not exceed ten per cent of the face ampount of the policy coverage.

(3) The insurance coverage is issued by an insurer rated at

least A- or its equivalent by a nationally recognized rating

organi zati on

(4) The insurance coverage provides that thirty days advance

witten notice be given to the consuner protection division of the

attorney general before coverage is term nated.

(F)(1) No person engaged in debt adjusting shall fail to

comply with division (A of this section or shall violate division

(B) of this section.

(2) No person engaged in debt adjusting shall fail to comply

with divisions (D) and (E) of this section.

Sec. 4710.03. Nothing in this chapter applies to any of the
foll owi ng:

(A) The federal national nortgage association; the federal

hone | oan nortgage corporation; a bank, bank hol di ng conpany,

trust conpany. savings and | oan association, credit union. savings

bank., or credit card bank, that is requlated by the office of the

conptroller of currency, office of thrift supervision, federa

reserve, federal deposit insurance corporation, national credit

uni on adm nistration, or division of financial institutions; or to

subsidiaries of any of these entities:;

(B) Debt adjusting incurred in the practice of lawin this

state;

(C) A person that incidentally engages in debt adjusting to

adj ust the indebtedness owed to that person;

(D) A reqgistrant as defined in section 1321.51 of the Revised

Code;
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(E) Areqgistrant or licensee as both are defined in section
1322. 01 of the Revi sed Code.

Sec. 4710.04. (A Any violation of division (F)(1) of section

4710.02 of the Revised Code is deened an unfair or deceptive act

or practice in violation of section 1345.02 of the Revised Code. A

person injured by a violation of that division has a cause of

action and is entitled to the sane relief available to a consuner

under section 1345.09 of the Revised Code, and all the powers and

renedi es available to the attorney general to enforce sections
1345.01 to 1345.13 of the Revised Code are available to the
attorney general to enforce division (F)(1) of section 4710.02 of
the Revi sed Code.

(B) Any person who violates division (F)(2) of section

4710.02 of the Revised Code, in addition to the penalties inposed

by section 4710.99 of the Revised Code, shall be fined not npre

than ten thousand dollars for each violation

Sec. 4710.99. Woever violates division (F) of section

4710.02 of the Revised Code is quilty of a nisdeneanor of the

third dearee for a first offense and a ni sdeneanor of the second

deagree for any subsequent offense.

Section 2. That existing sections 1309.613, 1309. 625,
1349.99, 2716.03, 2716.11, and 4710.01 and sections 4710. 02,
4710. 03, and 4710.99 of the Revised Code are hereby repeal ed.

Section 3. Section 2716.03 of the Revised Code is presented
inthis act as a conposite of the section as anmended by both Am
Sub. S.B. 144 and Am Sub. S.B. 170 of the 122nd General Assenbly.
The CGeneral Assenbly, applying the principle stated in division
(B) of section 1.52 of the Revised Code that anendnents are to be
harnoni zed i f reasonably capabl e of sinultaneous operation, finds

that the conposite is the resulting version of the section in
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effect prior to the effective date of the section as presented in 467

this act. 468



