As Introduced

125th General Assembly
Regular Session H. B. No. 421
2003-2004

Representatives Schlichter, McGregor, Fessler, Gibbs, Collier, Aslanides,

Wolpert, Seaver, Reinhard

A BILL

To amend sections 926.16, 926.17, 926.18, 926.19, and
926. 32 of the Revised Code to revise the statutes
governing the Agricultural Conmodity Depositors
Fund.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 926.16, 926.17, 926.18, 926.19, and

926. 32 of the Revi sed Code be anended to read as foll ows:

Sec. 926.16. (A) There is hereby created in the state
treasury the agricultural commodity depositors fund. The state
shall not be held liable for any clains presented against the fund
under section 926.18 of the Revised Code. The fund shall consi st
of a per-bushel fee remtted by licensed handl ers under this
section, any sums that the director of agriculture may collect by
any |l egal action on behalf of the fund, and any property or
securities acquired through the use of noneys in the fund. Al
investment earnings of the fund shall be credited to the fund. The

noneys ecoHectedunder—this sectionand-deposited in the fund

shall be used exclusively to i ndemify depositors as provided in

section 926.18 of the Revised Code and fer—no—other—purpoese to pay
the exanination and adninistrative costs of this chapter as
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provided in division (E) of this section.

(B) All licensed handlers shall remt the fee determ ned by
the director in accordance with section 926.17 of the Revi sed Code

on:

(1) Al agricultural conmmodities delivered to themfor
storage under a bail nent agreenent or for sale, exchange, or
negotiation or solicitation of sale by depositors who produced

them or caused themto be produced;

(2) Al agricultural conmodities delivered to themfor
storage under a bail nent agreenent, regardl ess of who produced the

commodities, if a receipt is to be issued for the comodities;

(3) Al agricultural conmodities that are being stored by

i censed handl ers who own themsolely, jointly, or in common with
others and who are issuing a receipt for themin accordance wth
section 926.25 of the Revised Code. The maxi mum nunber of bushels
on which a licensed handler shall be required to pay the fee under
division (B)(3) of this section between the first day of July and
the thirtieth day of June of any marketing year shall be the
greatest nunber of bushels of all comodities for which receipts

are outstanding at any one time during that period.

(4) Al agricultural commodities that are not involved in a
transaction described in division (B)(1), (2), or (3) of this
section and the nonetary proceeds of which are controlled by a
handl er who is not involved in the production of the conmodities
and who serves as an internediary between the producer and a
handl er receiving the commodities. In such a situation, the

handl er responsi bl e for paying the producer shall renit the fee.

(C Al licensed handlers shall account for and remt nobneys
under division (B) of this section to the director in such manner

and using such forns as the director shall prescribe by rule.
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(D) Al disbursenents fromthe fund shall be paid by the
treasurer of state pursuant to vouchers authorized by the

di rector.

(E) AH—interest—earned-by the fees collected underthis
section—shall—be credited to the fund and—at At the request of
the director of agriculture anrdte—the—extent—necessaryto—pay—the

: . | adrini . f thi I | ded
Hh—seetion—926-19 of the Revised Code—may—betransferred-by, the

di rector of budget and nanagenent shall transfer not nore than

five hundred thousand dollars per fiscal year fromthe

agricultural commdity depositors fund to the comodity handl er

regul atory program fund created in that section 926.19 of the

Revi sed Code to pay the exanination and adm ni strative costs of

this chapter.

Sec. 926.17. (A The director of agriculture shall annually
review the debits of and credits to the agricultural commodity
depositors fund created in section 926.16 of the Revised Code and
shall make any adjustnents in the fee required under that section
that are necessary to maintain the fund within the limts
establ i shed under this section. Not |later than the first day of
March of each year, the director shall determ ne the proposed
anmount of the fee based on the expected volunme of agricultura
comodi ties on which the fee is to be collected and that are

likely to be handl ed under this chapter. He The director shal

nmake any changes in the previous year's fee in accordance with
Chapter 119. of the Revised Code. The fee shall becone effective
on the followng first day of June. It shall in no case exceed
one-hal f of one cent per bushel on all agricultural conmodities on
which the fee is to be paid.

(B)(1) If, at the end of any fiscal year, the assets—eof the
fund exceed-one-half of the sumof all clalnsapprovedduringthe
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precedingfour—years—orfour bal ance exceeds ten nillion dollars,

whi-chever—s—greater— | ess any encunbered bal ances or pendi ng or

unsettled clainms, the fee required under division (B) of section
926. 16 of the Revised Code shall be waived until the director;

section926- 32 of the Revised Code— reinstates the fee to naintain
the liquidity of the fund as provided in division (B)(2) of this
section. Fhe

(2) If, at any tine, the director way—estabHsh—thet+mts—of
the assetsto be maintainedin determ nes that the fund ia

accordance—w-ththis—division bal ance, | ess any encunbered

bal ances or pending or unsettled clains, is |less than ei ght

mllion dollars, the director may reinstate the fee required under
di vision (B) of section 926.16 of the Revised Code. If the

director reinstates the fee, the director shall notify al

licensed handlers by certified mail, return receipt requested, to

begin collecting the fee not later than ninety days after being

notified.

Sec. 926.18. (A) Wien a depositor has made a demand for
settl ement of an obligation concerning an agricultural comodity
on which a fee was required to be renmtted under section 926. 16 of
the Revised Code and the licensed handler is experiencing failure,
as "failure" is defined in section 926.021 of the Revi sed Code—,_
and has failed to honor the demand, the depositor, after providing
the director of agriculture or the director's authorized
representative with evidence of the depositor's demand and the
di shonoring of that demand, may file a claimw th the director not
later than six nonths after dishonor of the demand for
i ndemmi fication of the depositor’'s damages, fromthe agricultura

commodity depositors fund, to be neasured as foll ows:

(1) The commodity advisory conmm ssion created in section
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926. 32 of the Revised Code shall establish the dollar value of the
|l oss incurred by a depositor holding a receipt or a ticket for
agricultural commodities on which a fee was required and that the
depositor delivered to the handl er under a del ayed price
agreenent, bail ment agreenent, or feed agreenent, or that the
depositor delivered to the handl er before delivery was due under a
contract or other agreenent between the depositor and handler. The
val ue shall be based on the fair market price being paid to
producers by handlers for the commpdities on the date on which the
director received notice that the receipt or ticket was di shonored
by the handler. Al depositors filing clains under this division

shall be bound by the val ue determ ned by the conmi ssion.

(2) The dollar value of the |loss incurred by a depositor who
has sold or delivered for sale, exchange, or solicitation or
negotiation for sale agricultural comodities on which a fee was
required and who is a creditor of the handler for all or a part of
the value of the commpdities shall be based on the anpunt stated

on the obligation on the date of the sale.

(B) The agricultural conmmodity depositors fund shall be

liable to a depositor for any noneys that are owed to the

depositor for commpdities deposited with a |licensed handl er

pursuant to a transaction for which the handler nust remt a fee
under division (B) of section 926.16 of the Revi sed Code and that

are not recovered through other legal and equitable renedies as

foll ows:

(1) Fer~ (a) The liability of the fund shall equal one hundred

per cent of the depositor's |loss as deterni ned under divisSion

(A) (1) of this section if any of the follow ng applies:

(i) The commodities were stored with at+ecensed the handl er
under a bail ment agreenent fer—onehundred per—cent—ofthe
I . L] I : I I i vici (1) of :
section-
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. , , .
an—agreenrent—other thana bat-lrert—agreerent—for.

(ii) Paynent for the commobdities was tendered by the handl er

and subsequently di shonored. such as paynment by a check for which

there were insufficient funds or by a check that was witten on an

account that was frozen by the financial institution.

(iii) The commbdities were priced at the tinme of delivery to

the handler, the delivery occurred not nore than thirty days prior

to the director's suspension of the handler's |license under
division (E), (G, or (H of section 926.10 of the Revi sed Code,

and the handler failed to pay for the commdities on or before the

date on which the suspension occurred.

(iv) The commpdities were priced at the tine of delivery to

the handler, the delivery occurred not nore than ninety days prior

to the director's suspension of the handler's |license under
division (E), (G, or (H of section 926.10 of the Revi sed Code,

the commpdities were subject to a witten agreenent for deferred

paynent by the handler not |later than ninety days foll ow ng the

date of delivery., and the handler failed to pay for the

commodities on or before the paynent date established in the

witten agreenent.

(b) If the deposit of commbdities that were the subject of

the depositor's |oss involves circunstances other than those

described in division (B)(1)(a) of this section, the liability of

the fund shall equal one hundred per cent of the first ten

t housand dol |l ars of the depesiter—s | o0ss and eighty per cent of
the remaining dollar value of that |oss as determ ned under
divisions (A (1) and (2) of this section. Fhe

(2) The aggregate anount recovered by a depositor under al
renedi es shall not exceed one hundred per cent of the value of the

depositor's loss. If the noneys recovered by a depositor under al
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renedi es exceed one hundred per cent of the value of the
depositor's |l oss, the depositor shall reinmburse the fund in the

amount that exceeds the value of that | oss.

(C The director, with the approval of the commodity advisory
comm ssion, shall deternmine the validity of all clains presented
against the fund. A claimfiled under this section for |osses on
agricultural cormmodities other than commpdities stored under a
bai | nent agreenent shall not be valid unless the depositor has
nmade a demand for settlenment of the obligation within twelve
nonths after the conmodities are priced. Any depositor whose claim
has been refused by the director and the comm ssion may appeal the
refusal either to the court of common pleas of Franklin county or
the court of conmon pleas of the county in which the depositor

resi des.

The director shall provide for paynment fromthe fund to any

depositor whose clai mhas been found to be valid.

(D If at any tinme the fund does not contain sufficient
assets to pay valid clainms, the director shall hold those clains
for payment until the fund again contains sufficient assets.

Cl aims against the fund shall be paid in the order in which they

are presented and found to be valid.

(E) If a depositor files an action for legal or equitable
renedies in a state or federal court having jurisdiction in those
matters that includes a claimagainst agricultural conmodities
upon whi ch the depositor nmay file a claimagainst the fund at a
| ater date, the depositor also shall file with the director a copy

of the action filed with the court.

In the event of paynment of a | oss under this section, the
director shall be subrogated to the extent of the anpunt of any
paynents to all rights, powers, privileges, and renedies of the

deposi tor agai nst any person regardi ng the | oss.
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The depositor shall render all necessary assistance to aid
the director in securing the rights granted in this section. No
action or claiminitiated by the depositor and pending at the tine
of payment fromthe fund may be conprom sed or settled w thout the

consent of the director

(F) If, prior to June 20, 1994, a |awsuit, adversary
proceedi ng, or other |egal proceeding is brought against a
depositor to recover noney or paynents fromfunds to which a
depositor has a right of indemnification under this section, and
the depositor retains legal counsel resulting in a cost or expense
to the depositor, upon the rendering of a judgnment or other
resolution of the | awsuit, adversary proceeding, or other |egal
proceeding, the director, in the director's discretion and with
the approval of the commopdity advi sory comni ssion, rmay authorize
i ndemmi fication fromthe fund for attorney's fees paid by the
depositor. Any claimnmade by a depositor for the paynent of
attorney's fees under this division shall be made in the sane

manner as a clai munder division (A) of this section.

Attorney's fees payable under this division shall be limted
to the actual hourly fee charged or one hundred doll ars per hour
whi chever is less, and to a total naxi num anount of three hundred

dol | ars.

Sec. 926.19. (A There is hereby created in the state
treasury the conmodity handler regul atory program fund. The noneys
in the fund shall be used to pay the exam nation and

admi ni strative costs of this chapter and shall consist of:

(1) Al revenues collected by the director of agriculture
fromdistribution of the receipt fornms under division (B) of
section 926.20 of the Revised Code and such other fornms and
regi strati on books as the director may require by rule for the

adm ni stration of this chapter;
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(2) The application and exam nation fees coll ected under
di vision (B) of section 926.05 of the Revised Code;

(3) The agricultural conmodity tester certificate fees
col l ected under division (B) of section 926.30 of the Revised
Code;

(4) tnterestincone Any noneys transferred fromthe
agricultural commodity depositors fund under section 926.16 of the
Revi sed Code;

(5) Al fines, penalties, and costs, except court costs, that
are coll ected under section 926.99 of the Revised Code in

consequence of a violation of this chapter;

(6) Al suns collected by the director of agriculture under a

contract described in section 926.36 of the Revised Code.

(B) The exam nation and adm nistrative costs of this chapter
shall be conputed by the director not later than the thirty-first
day of Decenber of each even-nunbered year to cover the biennium
that begins on the following first day of July. The commodity
advi sory conmi ssion created in section 926.32 of the Revised Code
shal | approve, and may anend, the exam nation and adm nistrative
costs. The comm ssion's decision shall be binding on the director
The commission also at any tine may approve for presentation to
the controlling board a request to increase or decrease the
appropriation authority for the biennial exanination and
adm ni strative costs if it determ nes that an increase or decrease

in the cost is necessary to carry out the purpose of this chapter.

(Q If at any tinme the noneys deposited in the fund,
i ncl udi ng +nAterest—neore noneys transferred fromthe agricultura
commodity depositors fund under section 926.16 of the Revised
Code, are not sufficient to pay the exam nation and adm ni strative
costs of this chapter, the director shall request an appropriation

fromthe general revenue fund to pay those costs.
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Sec. 926.32. (A There is hereby created the comodity
advi sory comi ssion consisting of seven nenbers to be appoi nted by
the director of agriculture. Not later than January 1, 1983, the
director shall make appointnents to the commission. O the initial
appoi ntments, three shall be for terms ending January 1, 1984, two
shall be for ternms ending January 1, 1985, and two shall be for
ternms ending January 1, 1986. Thereafter, terns of office shall be
for three years, each termending on the sane day of the sane
nonth of the year as did the termthat it succeeds. Each nenber
shall hold office fromthe date of appointnment until the end of
the termfor which the nmenber was appoi nted. Any nenber appointed
to fill a vacancy occurring prior to the expiration of the term
for which the nmenber's predecessor was appoi nted shall hold office
for the renmainder of the term Any nenber shall continue in office
subsequent to the expiration date of the nenber's termuntil the
menber's successor takes office or until a period of sixty days

has el apsed, whichever occurs first.

(B) The conmi ssion shall at all tines be conposed of three
farmers who are engaged primarily in the production of
agricultural commpdities, one |licensed handler who is the manager
of a farmers cooperative, one licensed handl er who is the owner
and operator of a warehouse located in a rural area, one |licensed
handl er representing a warehouse |ocated at a major agricultura
commodity transportation center, and one banker who is an officer
of a rural bank. The director shall designate annually one nenber
of the commission to serve as its chairperson and, after notice
and public hearing, may renove any nenber only for neglect of duty

or mal feasance in office.

(C© A vacancy on the conm ssion shall not inpair the right of
the other nmenbers to exercise all of the conmission's powers. Two

farmer nenbers and two handl er nmenbers shall constitute a quorum
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for the conduct of business of the comm ssion.

(D) The conmission shall neet at |least three tinmes annually
at times that the commi ssion shall set by rule and nmay neet at
other tinmes that the chairperson or a mgjority of the comn ssion
menbers consi ders appropriates,_ provideds- that no neeting shall be
hel d on the call of the chairperson unless at |east seven days'

witten notice is first given to all nenbers of the comm ssion.

(E) Each nenber shall be reinbursed for the nenber's actua
and necessary expenses incurred in the discharge of duties as a

conmi ssi on nenber

(F) The conmi ssion may adopt, anend, or rescind rules or

procedures governing the conduct of its internal affairs.

(G The conmi ssion may request fromthe director, and the
director shall provide, neeting space, assistance, services, and

data to enable it to carry out its functions.

(H Al costs of the conmission, including all of the
expenses of its nenbers and consultants authorized in this
section, shall be paid fromthe commodity handl er regul atory
program fund created in section 926.19 of the Revised Code
pursuant to item zed vouchers approved by the chairperson of the

conm ssion and the director.

(1) The director shall designate an official or enpl oyee of
the departnment of agriculture to act as the executive secretary of
the commi ssion. The director also may request the attendance at
nmeetings of the comm ssion consultants with expertise in
agricultural law, marketing, statistics, or any other subject to
advi se and consult with the comm ssion on matters on the agenda of
any regul ar or special neeting of the comm ssion. The expenses
incurred by consultants attending those neetings shall be
rei mbursed according to division (H of this section. The

executive secretary shall keep or cause to be kept a permanent
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journal of all neetings, proceedings, findings, deterninations,
and reconmendati ons of the conmission, including an itenized
statenent of the expenses allowed to each nenber of the conmi ssion
and consul tants under this section. The journal shall be a public

record.

(J) In addition to the authority granted in division (F) of

section 926. 05, diwsion{B)of-seection9261+4- divisions (A and
(O of section 926.18, and division (B) of section 926.19 of the

Revi sed Code, the conm ssion shall advise and counsel the director

on all matters relating to:
(1) The admi nistration of this chapter;

(2) The devel opnment of rules authorized by section 926.02 of
t he Revi sed Code;

(3) Any other matters that the conm ssion and the director

consi der appropriate in carrying out this chapter

Section 2. That existing sections 926.16, 926.17, 926. 18,
926. 19, and 926. 32 of the Revised Code are hereby repeal ed.
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