As Reported by the House Civil and Commercial Law Committee

125th General Assembly
Regular Session Sub. H. B. No. 516
2003-2004

Representatives Seitz, McGregor, Widener, Callender

A BILL

To amend sections 123.01, 317.08, 3734.22, 3734.24 to
3734.26, 3737.88, 3737.882, 3745.01, 3746.01,
3746. 04, 3746.05, 3746.10, 3746.11, 3746. 13,
3746. 14, and 3746.171 and to enact sections
5301. 80 to 5301.88, 5301.881, and 5301.89 to
5301.92 of the Revised Code to establish
envi ronnental covenants as an interest in rea
property generally arising under an environnenta
remedi ation or mtigation project that inposes
activity and use linmtations on the property, to
require the recordi ng of such covenants, and to
establ i sh other requirenments regarding

envi ronnent al covenants.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 123.01, 317.08, 3734.22, 3734.24,
3734.25, 3734.26, 3737.88, 3737.882, 3745.01, 3746.01, 3746. 04,
3746. 05, 3746.10, 3746.11, 3746.13, 3746.14, and 3746. 171 be
amended and sections 5301. 80, 5301.81, 5301.82, 5301.83, 5301. 84,
5301. 85, 5301.86, 5301.87, 5301.88, 5301.881, 5301.89, 5301.90,
5301. 91, and 5301.92 of the Revised Code be enacted to read as

foll ows:
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Sec. 123.01. (A) The departnent of administrative services,
in addition to those powers enunerated in Chapters 124. and 125.
of the Revised Code and provided el sewhere by |aw, shall exercise

the foll owi ng powers

(1) To prepare, or contract to be prepared, by |icensed
engi neers or architects, surveys, general and detailed plans,
specifications, bills of materials, and estinates of cost for any
projects, inprovenents, or public buildings to be constructed by
state agencies that nay be authorized by |egislative
appropriations or any other funds nade avail abl e therefor,
provi ded that the construction of the projects, inprovenents, or
public buildings is a statutory duty of the departnment. This
section does not require the independent enploynment of an
architect or engineer as provided by section 153.01 of the Revised
Code in the cases to which that section applies nor affect or

alter the existing powers of the director of transportation.

(2) To have general supervision over the construction of any
projects, inprovenents, or public buildings constructed for a
state agency and over the inspection of materials previous to
their incorporation into those projects, inprovenents, or

bui | di ngs;

(3) To nmake contracts for and supervise the construction of
any projects and i nprovenents or the construction and repair of
bui | di ngs under the control of a state agency, except contracts
for the repair of buildings under the nmanagenent and control of
the departnments of public safety, job and family services, nenta
health, nental retardation and devel opnental disabilities,
rehabilitation and correction, and youth services, the bureau of
wor kers' conpensation, the rehabilitation services comm ssion, and
boards of trustees of educational and benevol ent institutions.
These contracts shall be nmade and entered into by the directors of

public safety, job and fanmly services, nental health, nenta
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retardati on and devel opnental disabilities, rehabilitation and
correction, and youth services, the admi nistrator of workers
conmpensation, the rehabilitation services conmi ssion, and the
boards of trustees of such institutions, respectively. Al such
contracts nay be in whole or in part on unit price basis of

maxi mum esti mated cost, with paynment conputed and made upon actual

guantities or units.

(4) To prepare and suggest conprehensive plans for the
devel oprment of grounds and buil di ngs under the control of a state

agency;

(5) To acquire, by purchase, gift, devise, |ease, or grant,
all real estate required by a state agency, in the exercise of
whi ch power the department may exercise the power of em nent
domain, in the manner provided by sections 163.01 to 163.22 of the
Revi sed Code;

(6) To make and provide all plans, specifications, and nodel s
for the construction and perfection of all systens of sewerage,
drai nage, and plunbing for the state in connection wth buil dings

and grounds under the control of a state agency;

(7) To erect, supervise, and maintain all public nmonunents
and nenorials erected by the state, except where the supervision

and mai ntenance is otherw se provided by |aw,

(8) To procure, by |ease, storage acconmodations for a state

agency;

(9) To lease or grant easenments or licenses for unproductive
and unused | ands or other property under the control of a state
agency. Such | eases, easenents, or l|licenses shall be granted for a
period not to exceed fifteen years and shall be executed for the
state by the director of adm nistrative services and the governor
and shall be approved as to formby the attorney general, provided

that | eases, easenents, or licenses may be granted to any county,
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townshi p, municipal corporation, port authority, water or sewer

di strict, school district, library district, health district, park
district, soil and water conservation district, conservancy
district, or other political subdivision or taxing district, or
any agency of the United States governnment, for the exclusive use
of that agency, political subdivision, or taxing district, wthout
any right of sublease or assignnent, for a period not to exceed
fifteen years, and provided that the director shall grant |eases,
easenents, or licenses of university land for periods not to
exceed twenty-five years for purposes approved by the respective
uni versity's board of trustees wherein the uses are conpatible
with the uses and needs of the university and nmay grant |eases of
university land for periods not to exceed forty years for purposes
approved by the respective university's board of trustees pursuant
to section 123.77 of the Revised Code.

(10) To | ease office space in buildings for the use of a

st ate agency;

(11) To have general supervision and care of the storeroons,

of fices, and buil dings | eased for the use of a state agency;

(12) To exercise general custodial care of all real property

of the state;

(13) To assign and group together state offices in any city
in the state and to establish, in cooperation with the state
agenci es involved, rul es governing space requirenents for office

or storage use;

(14) To lease for a period not to exceed forty years,
pursuant to a contract providing for the construction thereof
under a | ease-purchase plan, buildings, structures, and other
i nprovenents for any public purpose, and, in conjunction
therewith, to grant | eases, easenents, or licenses for |ands under

the control of a state agency for a period not to exceed forty
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years. The | ease-purchase plan shall provide that at the end of
the | ease period, the buildings, structures, and rel ated
i mprovenents, together with the Iand on which they are situated,

shall become the property of the state wi thout cost.

(a) Whenever any building, structure, or other inprovenent is
to be so | eased by a state agency, the departnent shall retain
ei ther basic plans, specifications, bills of materials, and
estimates of cost with sufficient detail to afford bidders al
needed i nformation or, alternatively, all of the follow ng plans,

details, bills of materials, and specifications:

(i) Full and accurate plans suitable for the use of nechanics

and other builders in the inprovenent;

(ii) Details to scale and full sized, so drawn and

represented as to be easily understood;

(iii) Accurate bills showi ng the exact quantity of different

ki nds of material necessary to the construction

(iv) Definite and conplete specifications of the work to be
perforned, together with such directions as will enable a
conpetent mechanic or other builder to carry themout and afford

bi dders all needed information;

(v) Afull and accurate estinate of each item of expense and

of the aggregate cost thereof.

(b) The departnment shall give public notice, in such
newspaper, in such form and with such phraseol ogy as the director
of adm nistrative services prescribes, published once each week
for four consecutive weeks, of the tinme when and pl ace where bids
will be received for entering into an agreenent to |l ease to a
state agency a building, structure, or other inprovenent. The | ast
publication shall be at |east eight days preceding the day for

openi ng the bids. The bids shall contain the terns upon which the
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bui | der woul d propose to | ease the building, structure, or other
i mprovenent to the state agency. The form of the bid approved by
the departnment shall be used, and a bid is invalid and shall not
be considered unless that formis used w thout change, alteration,
or addition. Before subnmitting bids pursuant to this section, any

bui | der shall conply with Chapter 153. of the Revised Code.

(c) On the day and at the place named for receiving bids for
entering into | ease agreenents with a state agency, the director
of adm nistrative services shall open the bids and shall publicly
proceed i medi ately to tabul ate the bids upon duplicate sheets. No
| ease agreenment shall be entered into until the bureau of workers'
conmpensation has certified that the person to be awarded the | ease
agreenent has conplied with Chapter 4123. of the Revised Code,
until, if the builder submtting the | owest and best bid is a
foreign corporation, the secretary of state has certified that the
corporation is authorized to do business in this state, until, if
the builder submitting the | owest and best bid is a person
nonresi dent of this state, the person has filed with the secretary
of state a power of attorney designating the secretary of state as
its agent for the purpose of accepting service of sunmons in any
action brought under Chapter 4123. of the Revised Code, and until
the agreenent is submitted to the attorney general and the
attorney general's approval is certified thereon. Wthin thirty
days after the day on which the bids are received, the departnent
shall investigate the bids received and shall determ ne that the
bureau and the secretary of state have made the certifications
required by this section of the builder who has subnitted the
| onest and best bid. Wthin ten days of the conpletion of the
i nvestigation of the bids, the departnment shall award the | ease
agreenent to the builder who has subnmitted the | owest and best bid
and who has been certified by the bureau and secretary of state as

required by this section. If bidding for the | ease agreenent has
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been conducted upon the basis of basic plans, specifications,
bills of materials, and estimates of costs, upon the award to the
buil der the departnment, or the builder with the approval of the
departnment, shall appoint an architect or engineer licensed in
this state to prepare such further detailed plans, specifications,
and bills of materials as are required to construct the building,
structure, or inprovenent. The departnent shall adopt such rules
as are necessary to give effect to this section. The departnent
may reject any bid. Where there is reason to believe there is
col l usi on or conbi nati on anong bi dders, the bids of those

concerned therein shall be rejected.

(15) To acquire by purchase, gift, devise, or grant and to
transfer, |ease, or otherw se dispose of all real property
required to assist in the devel opnent of a conversion facility as
defined in section 5709.30 of the Revised Code as that section
exi sted before its repeal by H-B- Anended Substitute House Bill 95
of the 125th general assenbly;

(16) To lease for a period not to exceed forty years,
notwi t hst andi ng any ot her division of this section, the
st ate-owned property located at 408-450 East Town Street,
Col unbus, Chio, fornerly the state school for the deaf, to a

devel oper in accordance with this section. "Developer," as used in
this section, has the sane neaning as in section 123.77 of the

Revi sed Code.

Such a | ease shall be for the purpose of devel opnent of the
I and for use by senior citizens by constructing, altering,
renovating, repairing, expanding, and inproving the site as it
exi sted on June 25, 1982. A devel oper desiring to |l ease the |and
shal | prepare for subm ssion to the departnent a plan for
devel oprment. Pl ans shall include provisions for roads, sewers,
wat er |ines, waste disposal, water supply, and simlar matters to

neet the requirenents of state and |ocal [aws. The plans shall
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al so include provision for protection of the property by insurance
or otherwi se, and plans for financing the devel opnent, and shal

set forth details of the developer's financial responsibility.

The departnment may enpl oy, as enpl oyees or consultants,
persons needed to assist in review ng the devel opnment plans. Those
persons may include attorneys, financial experts, engineers, and
ot her necessary experts. The departnent shall reviewthe
devel oprment plans and may enter into a lease if it finds all of

the foll ow ng:

(a) The best interests of the state will be pronoted by

entering into a lease with the devel oper;
(b) The devel opnent plans are satisfactory;

(c) The devel oper has established the devel oper's financia
responsibility and satisfactory plans for financing the

devel opnent.

The | ease shall contain a provision that construction or
renovati on of the buildings, roads, structures, and ot her
necessary facilities shall begin within one year after the date of
the |l ease and shall proceed according to a schedule agreed to
bet ween the department and the devel oper or the |lease will be
term nated. The | ease shall contain such conditions and
stipulations as the director considers necessary to preserve the
best interest of the state. Mneys received by the state pursuant
to this lease shall be paid into the general revenue fund. The
| ease shall provide that at the end of the | ease period the
bui I di ngs, structures, and related inprovenents shall becone the

property of the state w thout cost.

(17) To lease to any person any tract of |and owned by the
state and under the control of the departnent, or any part of such
a tract, for the purpose of drilling for or the pooling of oil or

gas. Such a | ease shall be granted for a period not exceeding
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forty years, with the full power to contract for, determ ne the
condi ti ons governing, and specify the amount the state shal
receive for the purposes specified in the | ease, and shall be

prepared as in other cases.

(18) To nmnage the use of space owned and controlled by the
department, including space in property under the jurisdiction of

the Chio building authority, by doing all of the follow ng:

(a) Biennially inplenenting, by state agency |ocation, a

census of agency enpl oyees assi gned space;

(b) Periodically in the discretion of the director of

adm ni strati ve services:

(i) Requiring each state agency to categorize the use of
space allotted to the agency between office space, comon areas,
st orage space, and other uses, and to report its findings to the

depart nent;

(ii) Creating and updating a nmaster space utilization plan
for all space allotted to state agencies. The plan shal

i ncorporate space utilization nmetrics.

(iii) Conducting a cost-benefit analysis to determ ne the

ef fecti veness of state-owned buil di ngs;

(iv) Assessing the alternatives associated with consolidating

the comercial |eases for buildings |ocated in Col unbus.

(c) Conmissioning a conprehensive space utilization and
capacity study in order to determine the feasibility of
consol i dating existing conmercially | eased space used by state

agencies into a new state-owned facility.

(B) This section and section 125.02 of the Revised Code shal

not interfere with any of the foll ow ng:

(1) The power of the adjutant general to purchase mlitary

supplies, or with the custody of the adjutant general of property
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| eased, purchased, or constructed by the state and used for
mlitary purposes, or with the functions of the adjutant genera

as director of state arnories;

(2) The power of the director of transportation in acquiring
rights-of-way for the state hi ghway system or the |easing of
lands for division or resident district offices, or the |easing of
| ands or buildings required in the nmai ntenance operations of the
department of transportation, or the purchase of real property for
garage sites or division or resident district offices, or in
preparing plans and specifications for and constructing such
buil dings as the director may require in the adninistration of the

depart nment ;

(3) The power of the director of public safety and the
registrar of notor vehicles to purchase or | ease real property and
buil dings to be used solely as locations to which a deputy
registrar is assigned pursuant to division (B) of section 4507.011
of the Revised Code and from which the deputy registrar is to
conduct the deputy registrar's business, the power of the director
of public safety to purchase or |ease real property and buil di ngs
to be used as locations for division or district offices as
required in the mai ntenance of operations of the departnent of
public safety, and the power of the superintendent of the state
hi ghway patrol in the purchase or |easing of real property and
bui |l di ngs needed by the patrol, to negotiate the sale of real
property owned by the patrol, to rent or |ease real property owned
or leased by the patrol, and to nmake or cause to be made repairs

to all property owned or under the control of the patrol

(4) The power of the division of liquor control in the
| easing or purchasing of retail outlets and warehouse facilities

for the use of the division;

(5) The power of the director of developnent to enter into
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| eases of real property, buildings, and office space to be used
solely as locations for the state's foreign offices to carry out

the purposes of section 122. 05 of the Revised Code_

(6) The power of the director of environnental protection to

enter into environnental covenants., to grant and accept easenents,

or to sell property pursuant to division (G of section 3745.01 of

the Revi sed Code.

(© Purchases for, and the custody and repair of, buildings
under the managenent and control of the capitol square review and
advi sory board, the rehabilitation services conmi ssion, the bureau
of workers' conpensation, or the departnents of public safety, job
and fam |y services, nental health, nmental retardation and
devel oprental disabilities, and rehabilitation and correction, and
bui | di ngs of educational and benevol ent institutions under the
managenent and control of boards of trustees, are not subject to
the control and jurisdiction of the departnent of administrative

servi ces.

(D) Any instrunent by which real property is acquired
pursuant to this section shall identify the agency of the state
that has the use and benefit of the real property as specified in
section 5301.012 of the Revised Code.

Sec. 317.08. (A) Except as provided in divisions (C) and (D)
of this section, the county recorder shall keep six separate sets

of records as foll ows:

(1) Arecord of deeds, in which shall be recorded all deeds
and other instrunents of witing for the absol ute and
uncondi ti onal sale or conveyance of |ands, tenenments, and
hereditanents; all notices as provided in sections 5301.47 to
5301. 56 of the Revised Code; all judgments or decrees in actions
brought under section 5303.01 of the Revised Code; all
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decl arations and byl aws, and all amendnents to decl arations and
byl aws, as provided in Chapter 5311. of the Revised Code;
affidavits as provided in section 5301.252 of the Revised Code;

all certificates as provided in section 5311.17 of the Revised
Code; all articles dedicating archaeol ogi cal preserves accepted by
the director of the Chio historical society under section 149.52
of the Revised Code; all articles dedicating nature preserves
accepted by the director of natural resources under section

1517. 05 of the Revised Code; all agreenents for the registration
of lands as archaeol ogical or historic |andmarks under section
149. 51 or 149.55 of the Revised Code; all conveyances of
conservation easenments and agricultural easenents under section
5301. 68 of the Revised Code; all instrunments extinguishing
agricultural easenments under section 901.21 or 5301.691 of the
Revi sed Code or pursuant to terms of such an easenent granted to a
charitabl e organi zati on under section 5301.68 of the Revi sed Code;
all instrunents or orders described in division (B)(1)(c)(ii) of
section 5301.56 of the Revised Code; all no further action letters
i ssued under section 122. 654 or 3746.11 of the Revised Code; all
covenants not to sue issued under section 3746.12 of the Revised
Code, including all covenants not to sue issued pursuant to
section 122.654 of the Revised Code; any restrictions on the use
of property contained in a no further action letter issued under
section 122.654 of the Revised Code, any restrictions on the use
of property identified pursuant to division (C(3)(a) of section
3746.10 of the Revised Code, and any restrictions on the use of
property contained in a deed or other instrunent as provided in
division (E) or (F) of section 3737.882 of the Revised Code; any
easenent executed or granted under section 3734.22, 3734. 24,
3734.25, or 3734.26 of the Revised Code; any environnental

covenant entered into in accordance with sections 5301.80 to

5301.92 of the Revised Code:; all nmenoranda of trust, as descri bed
in division (A) of section 5301.255 of the Revised Code, that
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descri be specific real property; and all agreenents entered into
under division (A) of section 1521.26 of the Revised Code;

(2) A record of nortgages, in which shall be recorded all of

the foll ow ng:

(a) Al nortgages, including amendnents, suppl enents,
nodi fi cati ons, and extensions of nortgages, or other instrunents
of witing by which |ands, tenenents, or hereditanents are or may
be nortgaged or otherwi se conditionally sold, conveyed, affected,

or encunber ed;

(b) Al executory installnent contracts for the sale of |and
executed after Septenber 29, 1961, that by their ternms are not
required to be fully performed by one or nore of the parties to

themw thin one year of the date of the contracts;

(c) Al options to purchase real estate, including
suppl enents, nodifications, and anmendnents of the options, but no
option of that nature shall be recorded if it does not state a

specific day and year of expiration of its validity;

(d) Any tax certificate sold under section 5721.33 of the
Revi sed Code, or nenorandumof it, that is presented for filing of

record.

(3) Arecord of powers of attorney, including all menoranda
of trust, as described in division (A) of section 5301.255 of the

Revi sed Code, that do not describe specific real property;

(4) A record of plats, in which shall be recorded all plats
and maps of town lots, of the subdivision of town |lots, and of
ot her divisions or surveys of lands, any center |line survey of a
hi ghway | ocated within the county, the plat of which shall be
furnished by the director of transportation or county engineer,
and all drawi ngs and anendnents to draw ngs, as provided in
Chapter 5311. of the Revised Code;
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(5) A record of leases, in which shall be recorded al
| eases, nenoranda of | eases, and suppl enents, nodifications, and

amendnents of | eases and menoranda of | eases;

(6) A record of declarations executed pursuant to section
2133.02 of the Revised Code and durable powers of attorney for
health care executed pursuant to section 1337.12 of the Revised
Code.

(B) Al instrunments or nenoranda of instrunents entitled to
record shall be recorded in the proper record in the order in
which they are presented for record. The recorder may index, keep,
and record in one vol une unenpl oynent conpensation |liens, internal
revenue tax liens and other liens in favor of the United States as
described in division (A) of section 317.09 of the Revised Code,
personal tax liens, nmechanic's liens, agricultural product liens,
notices of liens, certificates of satisfaction or partial release
of estate tax liens, discharges of recogni zances, excise and
franchise tax liens on corporations, broker's liens, and liens
provided for in sections 1513.33, 1513.37, 3752.13, 5111.021, and
5311. 18 of the Revised Code.

The recording of an option to purchase real estate, including
any suppl enment, nodification, and amendnent of the option, under
this section shall serve as notice to any purchaser of an interest
in the real estate covered by the option only during the period of

the validity of the option as stated in the option

(O Inlieu of keeping the six separate sets of records
required in divisions (A)(1) to (6) of this section and the
records required in division (D) of this section, a county
recorder may record all the instrunments required to be recorded by
this section in two separate sets of record books. One set shal
be called the "official records” and shall contain the instrunments
listed in divisions (A (1), (2), (3), (5), and (6) and (D) of this
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section. The second set of records shall contain the instrunments

listed in division (A)(4) of this section.

(D) Except as provided in division (C of this section, the
county recorder shall keep a separate set of records containing
all corrupt activity lien notices filed with the recorder pursuant
to section 2923.36 of the Revised Code and a separate set of
records containing all nedicaid fraud lien notices filed with the

recorder pursuant to section 2933.75 of the Revised Code.

Sec. 3734.22. Before beginning to clean up any facility under
section 3734.21 of the Revised Code, the director of environnenta
protection shall endeavor to enter into an agreenment with the
owner of the land on which the facility is located, or with the
owner of the facility, specifying the nmeasures to be perfornmed and
authori zing the director, enployees of the agency, or contractors
retained by the director to enter upon the |l and and performthe

speci fi ed measures.

Each agreenent shall contain provisions for the reinbursenent

of the state for the costs of the cleanup

Al'l reinbursenents and paynents shall be credited to the
hazar dous waste clean-up fund created in section 3734.28 of the
Revi sed Code.

The agreenent may require the owner to execute an easenent
whereby the director, an authorized enpl oyee of the agency, or a
contractor enployed by the agency in accordance with the bidding
procedure established in division (C of section 3734.23 of the
Revi sed Code may enter upon the facility to sanple, repair, or
reconstruct air and water quality nonitoring equi pnment constructed
under the agreenent. Such easenents shall be for a specified
period of years and may be extingui shed by agreenent between the

owner and the director. When necessary to protect the public
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health or safety, the agreenent may require the owner to execute—a

fees—shall—be paid by the director enter into an environnenta

covenant with the director in accordance with sections 5301.80 to
5301. 92 of the Revi sed Code.

Upon a breach of the rei nbursenent provisions of the
agreenent by the owner of the land or facility, or upon
notification to the director by the owner that the owner is unable
to performthe duties under the rei nbursenent provisions of the
agreenent, the director shall record the unrei nbursed portion of
the costs of cleanup at the office of the county recorder of the
county in which the facility is |located. The costs so recorded
constitute a lien against the property on which the facility is
| ocated until discharged. Upon witten request of the director,
the attorney general shall institute a civil action to recover the
unrei mbursed portion of the costs of cleanup. Any nobneys so

recovered shall be credited to the hazardous waste cl ean-up fund.

Sec. 3734.24. Aiter the cleanup of a solid waste facility or
a hazardous waste facility acquired and cl eaned up under section
3734. 23 of the Revi sed Code, the director of environnenta
protection may, if the facility is suitable for use by any other
state departnent, agency, office, or institution and if the

proposed use of the facility is conpatible with the condition of
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the facility as cleaned up, transfer the facility to that state
departnment, agency, office, or institution. The director shal
continue to provide for the post-closure care, nmintenance, and
noni toring of any such cl eaned-up facility as required by section
3734.23 of the Revised Code.

If the director determines that any facility so cleaned up is
sui tabl e, because of its condition as cleaned up, for restricted

or unrestricted use, he the director may, with the approval of the

attorney general, sell the facility if the sale is advantageous to

the state. Prior to selling the cleaned-up facility, the director

shal |, when necessary to protect public health or safety, exeecute

thefaciity enter into an environnental covenant in accordance

with sections 5301.80 to 5301.92 of the Revised Code. Wen selling

any such cleaned-up facility, the director shall retain the right

to enter upon the facility, in person or by his an authorized
agent, to provide for the post-closure care, maintenance, and
nonitoring of the facility. The director shall provide for the
post-cl osure care, nmintenance, and nonitoring of any such

facility sold as required by section 3734.23 of the Revised Code.

Wth the approval of the attorney general, the director may
grant easenents or | eases on any such cleaned-up facility if he

the director determnes that the use of the facility under the

easenent or lease is conpatible with its condition as cleaned up

Any noneys derived fromthe sale of such cl eaned-up
facilities or frompaynents from easenents or |eases shall be
credited to the hazardous waste clean-up fund created in section
3734.28 of the Revised Code.
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Sec. 3734.25. (A) The director of environnental protection
may nake grants of noneys fromthe hazardous waste cl ean-up fund
created in section 3734.28 of the Revised Code for paynent by the
state of up to two-thirds of the reasonabl e and necessary expenses
i ncurred by a municipal corporation, county, or township for the
proper closure of or abatement of air or water pollution or soi
contam nation froma solid waste facility in which significant
guantities of hazardous waste were disposed of and that the

political subdivision ows and once oper at ed.

(B) A nunicipal corporation, county, or township shall submt
an application for a grant on fornms provided by the director,
together with detail plans and specifications indicating the
measures to be perfornmed, an item zed estimate of the project's
cost, a description of the project's benefits, and such ot her
information as the director prescribes. The plan for closure or
abatenment of air or water pollution or soil contami nation may be
prepared in consultation with the director or the board of health
of the city or general health district in which the facility is
| ocated. The director may award the applicant a grant only if he

the director finds that the proposed neasures will provide for the

proper closure of the facility and will abate or prevent air or
wat er pollution or soil contam nation, including, but not limted

to, those nmeasures necessary or desirable to:

(1) In the case of a facility at which land burial of
hazardous waste occurred, establish and naintain a suitable cover
of soil and vegetation over the cells in which waste is buried in
order to minimze erosion, the infiltration of surface water into
the cells, the production of |eachate, and the accurul ation or
runof f of contam nated surface waters and to prevent air eni ssions

of hazardous waste fromthe facility;

(2) Collect and treat contam nated surface water runoff from
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the facility;
(3) Collect and treat |eachate produced at the facility;

(4) Install test wells and other equipnent or facilities to
nonitor the quality of surface waters receiving runoff fromthe
facility or to nonitor air em ssions of hazardous waste fromthe

facility;

(5 Reqgularly nmonitor and anal yze surface water runoff from
the facility, the quality of waters receiving the runoff, and
groundwater ground water quality in the vicinity of the facility,

and regularly nonitor |eachate collection and treatnent systens

install ed under the grant and anal yze sanples fromthem

(6) Renpve and di spose of hazardous waste fromthe facility
at a suitable hazardous waste disposal facility where necessary to
protect public health or safety or to prevent or abate air or

wat er pollution or soil contam nation.

(© The director shall determine the anpbunt of the grant

based upon his the director's determ nation of what constitutes

reasonabl e and necessary expenses for the proper closure of the
facility or for the prevention or elimnation of air or water

pol lution or soil contamnation fromthe facility. In making a
grant, the director shall enter into a contract with the munici pal
corporation, county, or township that owns the facility to ensure
that the noneys granted are used for the purposes of this section
and that measures performed are properly done. The final paynent
under a grant may not be made until the director inspects and

approves the conpleted cl eanup

The contract shall require the nunicipal corporation, county,
or township to execute an easenent whereby the director, an
aut hori zed enpl oyee of the agency, or a contractor enployed by the
director may enter upon the facility to sanple, repair, or

reconstruct air and water quality nonitoring equi pment constructed
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under the contract. Such easenents shall be for a specified period 580
of years and may be extingui shed by agreenent between the 581
political subdivision and the director. 582
When necessary to protect public health or safety, the 583
contract may require the nunicipal corporation, county, or 584
townshi p to exeeuvte—arestretive—covepant—to+ur—wth—thetand 585
586

587

588

589

590

591

592

593

which—the—faci-ty s tocated—andthe recordingtees—shat—be 594
patd—bythe recipient—of the grant enter into an environnental 595
covenant with the director in accordance with sections 5301.80 to 596
5301. 92 of the Revised Code. 597
Sec. 3734.26. (A) The director of environnental protection 598

may nake grants of noneys fromthe hazardous waste clean-up fund 599
created in section 3734.28 of the Revised Code to the owner, other 600
than a political subdivision, of a solid waste facility in which 601
significant quantities of hazardous waste were disposed of or a 602
hazardous waste facility for up to fifty per cent of the cost of 603
the reasonabl e and necessary expenses incurred for the proper 604
cl osure of or abatement or prevention of air or water pollution or 605
soil contamination fromthe facility and for devel oping the | and 606
on which it was |ocated for use in industry, comrerce, 607
di stribution, or research. 608
The director shall not nmake grants to the owner of any |and 609

on which such facilities are located if the owner at any tine 610
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owned or operated the facility |located thereon for profit or in
conjunction with any profit-nmaking enterprise located in this
state or to any person who at any tinme owned or operated a
facility concerning which the director has taken action under
section 3734.20, 3734.22, or 3734.23 of the Revised Code. However,
the director may nmake grants under this section to any subsequent
owner of the land, provided that the person has no affiliation

wi th any person who owned or operated the facility |located on the
land for profit or in conjunction with any profit-making
enterprise located in this state or who owned or operated a
facility concerning which the director has taken action under
section 3734.20, 3734.22, or 3734.23 of the Revised Code.

(B) The owner shall submt an application for a grant on
forms furnished by the director, together with detail plans and
specifications for the neasures to be perforned to close the
facility properly or to abate or prevent air or water pollution or
soil contamination fromthe facility, an itemni zed estinate of the
project's cost, a description of the project's estinated benefits,
and such other information as the director prescribes. The plan
may be prepared in consultation with the director or with the
board of health of the city or general health district in which
the facility is located. The director may award the applicant a

grant only H—hefinds after finding that the proposed neasures

will provide for the proper closure of the facility or will abate
or prevent air or water pollution or soil contamination fromthe
facility, including, but not limted to, those neasures necessary

or desirable to:

(1) In the case of a facility for the |and burial of
hazar dous waste, establish and naintain a suitable cover of soi
and vegetation over the cells in which waste is buried in order to
m nimze erosion, the infiltration of surface water into the

cells, the production of |eachate, and the accurul ation or runoff
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of contanm nated surface water and to prevent air em ssions of

hazardous waste fromthe facility;

(2) Collect and treat contam nated surface water runoff from

the facility;
(3) Collect and treat |eachate produced at the facility;

(4) Install test wells and other equipnent or facilities to
monitor the quality of surface waters receiving runoff fromthe
facility or to nonitor air enissions of hazardous waste fromthe

facility;

(5) Regularly nonitor and anal yze surface water runoff from
the facility, the quality of waters receiving the runoff, and
groundwater ground water quality in the vicinity of the facility,
and regularly nonitor |eachate collection and treatnent systens

installed under the grant and anal yze sanples fromthem

(6) Renpbve and di spose of hazardous waste fromthe facility
at a suitable hazardous waste disposal facility where necessary to
protect public health or safety or to abate or prevent air or

wat er pollution or soil contarm nation.

(C© The director shall determnine the anpbunt of the grant

based upon his the director's determ nation of what constitutes

reasonabl e and necessary expenses for the proper closure of the
facility or for the abatenment or prevention of air or water
pollution or soil contamination fromthe facility. The anmount of
the grant shall not exceed one-half of the total, as deternined by
the director, of what constitutes reasonabl e and necessary
expenses actually incurred for the proper closure of or abatenent
or prevention of air or water pollution or soil contam nation from

the facility.

In making a grant, the director shall enter into a contract

for funding with each applicant awarded a grant to ensure that the
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noneys granted are used for the purpose of this section and that
the nmeasures perfornmed are properly performed. The final paynent
under a grant may not be nade until the director inspects and

approves the conpl eted cl eanup and the plans for devel oping the

land for use in industry, comerce, distribution, or research.

Each contract for funding shall contain provisions for the
rei mbursenment of the state of a portion of the costs of the
cleanup that is comensurate with the increase in the market val ue
of the property attributable to the cleanup thereon, as deternined
by apprai sals made before and after cleanup in the nanner stated
in the contract. For reinbursenent of that portion, the contract

may i ncl ude provisions for:

(1) Paynment to the state of the share of the incone derived

fromthe productive use of the |and;

(2) Inposition of a lien in the anobunt of the increase in
fair market val ue payable upon the transfer or conveyance to a new

owner ;

(3) Waiver of all reinbursenent if the determ nation
di scl oses an increase in value that is insubstantial in conmparison
to the benefits to the public fromthe abatenent of threats to
public health or safety or fromthe abatenent or prevention of
pol lution or contam nation, considering the applicant's share of

the cl eanup cost.

Al'l reinbursenents and paynents shall be credited to the
hazardous waste clean-up fund created in section 3734.28 of the
Revi sed Code.

(D) The contract shall require the ower to execute an
easenent whereby the director, an authorized enpl oyee of the
agency, or a contractor enployed by the agency may enter upon the
facility to sanple, repair, or reconstruct air and water quality

noni tori ng equi prent constructed under the contract. Such
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easenents shall be for a specified period of years and nmay be
extingui shed by agreenent between the owner and the director. When
necessary to protect the public health or safety, the contract may
require the owner to executearestrictive covenant—torun—wth

Lo | 1 Loy Ty hall | L4 by s

enter into an environnental covenant with the director in

accordance with sections 5301.80 to 5301.92 of the Revised Code.

(E) As used in this section, "commerce" includes, but is not

limted to, agriculture, forestry, and housi ng.

Sec. 3737.88. (A)(1) The fire marshal shall have
responsibility for inplementation of the underground storage tank
program and corrective action programfor releases from
under ground petrol eum storage tanks established by the "Resource
Conservation and Recovery Act of 1976," 90 Stat. 2795, 42 U S.C A
6901, as anended. To inplenent the program the fire marshal nay
adopt, anend, and rescind such rules, conduct such inspections,
requi re annual registration of underground storage tanks, issue
such citations and orders to enforce those rules, enter into

envi ronnental covenants in accordance with sections 5301.80 to

5301.92 of the Revised Code, and perform such other duties, as are

consistent with those prograns. The fire nmarshal, by rule, my
del egate the authority to conduct inspections of underground

storage tanks to certified fire safety inspectors.
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(2) In the place of any rules regarding rel ease contai nnent
and rel ease detection for underground storage tanks adopted under
division (A)(1) of this section, the fire marshal, by rule, shal
desi gnate areas as being sensitive for the protection of hunan
health and the environnment and adopt alternative rules regarding
rel ease contai nment and rel ease detection nethods for new and

upgr aded undergound underground storage tank systens |ocated in

those areas. In designating such areas, the fire marshal shall
take into consideration such factors as soil conditions,

hydr ogeol ogy, water use, and the location of public and private
wat er supplies. Not later than July 11, 1990, the fire marshal
shall file the rules required under this division with the
secretary of state, director of the |egislative service

comri ssion, and joint conmittee on agency rule reviewin
accordance with divisions (B) and (H) of section 119.03 of the
Revi sed Code.

(B) Before adopting any rule under this section or section
3737.881 or 3737.882 of the Revised Code, the fire marshal shal
file witten notice of his the proposed rule with the ehai+rran

chai rperson of the state fire comm ssion, and, within sixty days

after notice is filed, the conm ssion may file responses to or
comments on and may recommend alternative or suppl enmentary rul es
tothe fire marshal. At the end of the sixty-day period or upon
the filing of responses, coments, or recomendations by the

conm ssion, the fire marshal may adopt the rule filed with the
commi ssion or any alternative or supplenentary rule recomended by

t he conm ssi on.

(C The fire comm ssion may recomend courses of action to be

taken by the fire marshal in carrying out his the fire nmarshal's

duti es under this section. The comm ssion shall file its
recommendations in the office of the fire marshal, and, within

sixty days after the recommendations are filed, the fire marsha
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shall file with the ehairman chairperson of the comm ssi on his

comments on, and proposed action in response to, the

reconmendat i ons.

(D) For the purpose of sections 3737.87 to 3737.89 of the
Revi sed Code, the fire nmarshal shall adopt, and may anend and
rescind, rules identifying or listing hazardous substances. The
rul es shall be consistent with and equivalent in scope, coverage,
and content to regulations identifying or listing hazardous
subst ances adopted under the "Conprehensive Environment al
Response, Conpensation, and Liability Act of 1980," 94 Stat. 2779,
42 U.S.C. A 9602, as anended, except that the fire marshal shal
not identify or list as a hazardous substance any hazardous waste
identified or listed in rules adopted under division (A of
section 3734.12 of the Revised Code.

(E) Notwi thstanding any provision of the laws of this state
to the contrary, the fire narshal has exclusive jurisdiction to
regul ate the storage, treatnent, and di sposal of petrol eum
contam nated soil generated fromcorrective actions undertaken in
response to rel eases of petroleum The fire marshal my adopt,

amend, or rescind such rules as he the fire marshal considers to

be necessary or appropriate to regulate the storage, treatnent, or

di sposal of petrol eum contani nated soil so generat ed.

(F) The fire marshal shall adopt, anmend, and rescind rules
under sections 3737.88 to 3737.882 of the Revised Code in
accordance with Chapter 119. of the Revi sed Code.

Sec. 3737.882. (A) If, after an exami nation or inspection,
the fire marshal or an assistant fire marshal finds that a rel ease
of petroleumis suspected, the fire nmarshal shall take such action
as the fire marshal considers necessary to ensure that a suspected
rel ease is confirnmed or disproved and, if the occurrence of a

release is confirned, to correct the rel ease. These actions may
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i nclude one or nore of the foll ow ng:

(1) Issuance of a citation and order requiring the
responsi bl e person to undertake, in a nanner consistent with the
requi rements of section 9003 of the "Resource Conservation and
Recovery Act of 1976," 98 Stat. 3279, 42 U S.C. A 6991b, as
anended, applicable regul ati ons adopted thereunder, and rul es
adopt ed under division (B) of this section, such actions as are
necessary to protect human health and the environnment, including,

without limtation, the investigation of a suspected rel ease—,_

(2) Requesting the attorney general to bring a civil action
for appropriate relief, including a tenporary restraining order or
prelimnary or permanent injunction, in the court of conmon pl eas
of the county in which a suspected release is |ocated or in which
the release occurred, to obtain the corrective action necessary to
protect human health and the environnent. In granting any such
relief, the court shall ensure that the terns of the tenporary
restraining order or injunction are sufficient to provide
conmpr ehensi ve corrective action to protect human health and the

envi ronnent .

(3) Entry onto prem ses and undertaking corrective action
Wth respect to a release of petroleumif, in the fire nmarshal's
j udgnent, such action is necessary to protect human health and the
environment. Any corrective action undertaken by the fire marshal
or assistant fire marshal under division (A)(3) of this section
shall be consistent with the requirenments of sections 9003 and
9005 of the "Resource Conservation and Recovery Act of 1976," 98
Stat. 3279, 42 U.S.C. A 6991b, and 98 Stat. 3284, 42 U.S.C A
6991e, respectively, as amended, applicable regul ati ons adopted

t hereunder, and rul es adopted under division (B) of this section.

(B) The fire marshal shall adopt, and nay anmend and rescind,
such rules as the fire marshal considers necessary to establish

standards for corrective actions for suspected and confirnmed
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rel eases of petrol eum and standards for the recovery of costs

i ncurred for undertaking corrective or enforcenent actions with
respect to such releases. The rules also shall include
requirements for financial responsibility for the cost of
corrective actions for and conpensation of bodily injury and
property damage incurred by third parties that are caused by

rel eases of petroleum Rules regarding financial responsibility
shall, without limtation, require responsible persons to provide
evi dence that the parties guaranteei ng paynent of the deductible
anount established under division (E) or (F) of section 3737.91 of
the Revised Code are, at a mininmum secondarily liable for al
corrective action and third-party liability costs incurred wthin
the scope of the deductible amount. The rules shall be consistent
with sections 9003 and 9005 of the "Resource Conservation and
Recovery Act of 1976," 98 Stat. 3279, 42 U. S.C A 6991b, and 98
Stat. 3284, 42 U.S.C. A 6991le, respectively, as anmended, and

appl i cabl e regul ati ons adopt ed thereunder.

(O (1) No person shall violate or fail to conply with a rule
adopt ed under division (A) of section 3737.88 of the Revised Code
or division (B) of this section, and no person shall violate or
fail to conply with the terns of any order issued under division
(A) of section 3737.88 of the Revised Code or division (A) (1) of

this section.

(2) Whoever violates division (C (1) of this section or
division (F) of section 3737.881 of the Revised Code shall pay a
civil penalty of not nore than ten thousand dollars for each day
that the violation continues. The fire marshal nmay, by order
assess a civil penalty under this division, or the fire marsha
may request the attorney general to bring a civil action for
i mposition of the civil penalty in the court of comon pleas of
the county in which the violation occurred. If the fire marsha

determ nes that a responsible person is in violation of division
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(O (1) of this section or division (F) of section 3737.881 of the
Revi sed Code, the fire nmarshal may request the attorney general to
bring a civil action for appropriate relief, including a tenporary
restraining order or prelimnary or permanent injunction, in the
court of comon pleas of the county in which the underground
storage tank or, in the case of a violation of division (F)(3) of
section 3737.881 of the Revised Code, the training programthat is
the subject of the violation is |ocated. The court shall issue a
tenporary restrai ning order or an injunction upon a denonstration
that a violation of division (C)(1) of this section or division
(F) of section 3737.881 of the Revised Code has occurred or is

occurring.

Any action brought by the attorney general under this
divisionis a civil action, governed by the Rules of C vi
Procedure and other rules of practice and procedure applicable to

civil actions.

(D) Orders issued under division (A) of section 3737.88 of
the Revised Code and divisions (A (1) and (C) of this section, and
appeal s thereof, are subject to and governed by Chapter 3745. of
t he Revised Code. Such orders shall be issued w thout the
necessity for issuance of a proposed action under that chapter.

For purposes of appeals of any such orders, the term"director" as
used in Chapter 3745. of the Revised Code includes the fire

mar shal and an assistant fire nmarshal

(E) Any restrictions on the use of real property for the

pur pose of achieving the achi evenent by an owner or operator of
appl i cabl e standards pursuant to rul es adopted under division (B)
of this section shall be contained in a deed or in another
instrunment that is signed and acknow edged by the property owner

in the sane manner as a deed or an environnental covenant that is

entered into in accordance with sections 5301.80 to 5301.92 of the

Revi sed Code. The deed e+, other instrument containing the
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restrictions, or environnental covenant shall be filed and

recorded in the office of the county recorder of the county in
which the property is located. Pursuant to Chapter 5309. of the
Revi sed Code, suech if the use restrictions ia—coennection or

envi ronnmental covenant are connected with registered | and, as

defined in section 5309.01 of the Revised Code, the restrictions

or _environnental covenant shall be entered as a nenorial on the

page of the register where the title of the owner is registered.

(F) Any restrictions on the use of real property for the

pur pose of the achievenent by a person that is not a responsible

person, or by a person undertaking a voluntary action of

applicabl e standards pursuant to rul es adopted under division (B)

of this section shall be contained in an environnental covenant

that is entered into in accordance with sections 5301.80 to

5301.92 of the Revised Code. The environnental covenant shall be

filed and recorded in the office of the county recorder of the

county in which the property is |ocated. Pursuant to Chapter 5309.

of the Revised Code, if the environnental covenant is connected

with registered land, as defined in section 5309.01 of the Revised

Code, the environnental covenant shall be entered as a nenorial on

the page of the reqgister where the title of the owner is

reqgi st ered.

Sec. 3745.01. There is hereby created the environnental
protecti on agency, headed by the director of environnental
protection. The agency, under the supervision of the director,
shall administer the |aws pertaining to chem cal energency
pl anni ng, comunity right-to-know, and toxic chem cal release
reporting; the cessation of chem cal handling operations; the
prevention, control, and abatement of air and water pollution;
public water supply; conprehensive water resource nmanagenent
pl anni ng; and the disposal and treatnent of solid wastes,

i nfecti ous wastes, construction and denolition debris, hazardous
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wast e, sewage, industrial waste, and other wastes. The director

may do all of the follow ng:

(A) Provide such nethods of administration, appoint such
personnel, make such reports, and take such other action as may be
necessary to conply with the requirenents of the federal |aws and
regul ati ons pertaining to chem cal energency pl anning, comunity
right-to-know, and toxic chenmical release reporting; air and water
pol lution control; public water supply; water resource planning;

and waste di sposal and treatnent;

(B) Procure by contract the tenporary or intermttent
servi ces of experts or consultants, or organizations thereof, when
those services are to be performed on a part-tine or
fee-for-service basis and do not involve the performance of

adm ni strative duties;

(O Advise, consult, cooperate, and enter into contracts or
agreenents with any other agencies of the state, the federa
governnent, other states, and interstate agencies and with
af fected groups, political subdivisions, and industries in
furtherance of the purposes of this chapter and Chapters 3704.,
3714., 3734., 3751., 3752., 6109., and 6111. of the Revised Code;

(D) Establish advisory boards in accordance with section
121. 13 of the Revi sed Code;

(E) Accept on behalf of the state any grant, gift, or
contribution made for toxic chenical rel ease reporting, air or
wat er pollution control, public water supply, water resource
pl anni ng, waste disposal or treatnent, or related purposes, and

expend it for those purposes;

(F) Make an annual report to the governor and the general
assenbly on activities and expenditures as well as recomendati ons
for such additional |egislation as the director considers

appropriate to carry out the director's duties or acconplish the
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pur poses of this section_

(G Enter into environnmental covenants in accordance with
sections 5301.80 to 5301.92 of the Revised Code, and grant or

accept easenents or sell real property pursuant to section
3734.22, 3734.24, 3734.25, or 3734.26 of the Revised Code, as

applicabl e.

The agency shall utilize the |aboratory facilities of the
department of health and other state institutions and agencies to
the maxi mum extent that the utilization is practicable,

econom cal, and technically satisfactory.

The director shall maintain and keep avail able for public
i nspection, at the director's principal office, a current register
of all applications filed for permts, |eases, |icenses,
vari ances, certificates, and approval of plans and specifications
and of publicly owned treatnent works pretreatnent prograns under
the director's jurisdiction, hearings pending, the director's
final action thereon, and the dates on which the filings,
hearings, and final actions occur. The director shall maintain and
keep avail able for public inspection at the director's principa
office all plans, reports, and other docunments required to be
filed with the emergency response comi ssi on under Chapter 3750.
of the Revised Code and rul es adopted under it, and all reports
and ot her docunents required to be filed with the director under
Chapter 3751. of the Revised Code and rul es adopted under it,
subject to the requirenents of those chapters and rul es adopted
under them for the protection of trade secrets and confidentia
busi ness information from di scl osure to persons not authorized
under those laws to receive trade secret or confidential business

i nformati on.

Sec. 3746.01. As used in this chapter:
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(A) "Activity and use linmtations" has the same nmeaning as in

section 5301.80 of the Revised Code.

(B) "Affiliated" neans under comon ownership or control

BH(C) "Applicable standards," unless the context indicates
ot herwi se, nmeans standards established in or pursuant to sections
3746. 05, 3746.06, and 3746.07 of the Revised Code, in or pursuant
to rul es adopted under division (B)(1) or (2) of section 3746.04
of the Revised Code, pursuant to rul es adopted under division
(B)(12) (b) of section 3746.04 of the Revised Code, or alternative
standards and ternms and conditions set forth in a variance issued

under section 3746.09 of the Revised Code, as applicable.

£S-(D) "Background | evel" neans the conditions at a property
and areas surrounding a property that are unaffected by any
current or past activities involving treatnment, storage, or
di sposal of hazardous substances or petroleum "Background |evel"

i ncludes naturally occurring substances.

B-(E) "Certified laboratory" neans a | aboratory certified by
the director of environmental protection pursuant to rules adopted
under division (B)(6) of section 3746.04 of the Revised Code, or
deenmed to be certified under division (E) of section 3746.07 of
the Revised Code, to performanalyses in connection with voluntary

acti ons.

E-(F) "Certified professional" means a person certified by
the director pursuant to rul es adopted under division (B)(5) of
section 3746.04 of the Revised Code, or deenmed to be certified
under division (D) of section 3746.07 of the Revised Code, to
issue no further action letters under section 3746.11 of the
Revi sed Code.

(G "Covenant not to sue" neans a release fromliability
that is issued by the director under section 3746.12 of the
Revi sed Code.

Page 33

987
988

989

990
991
992
993
994
995
996
997

998
999
1000
1001
1002

1003
1004
1005
1006
1007
1008

1009
1010
1011
1012
1013
1014

1015
1016
1017



Sub. H. B. No. 516
As Reported by the House Civil and Commercial Law Committee

(H "Environnmental covenant" has the sanme neaning as in
section 5301.80 of the Revised Code.

(1) "Hazardous substance" includes all of the foll ow ng:

(1) Any substance identified or listed in rules adopted under

division (B)(1)(c) of section 3750.02 of the Revised Code;

(2) Any product registered as a pesticide under section
921. 02 of the Revised Code when the product is used in a manner

i nconsistent with its required | abeling;

(3) Any product fornerly registered as a pesticide under that

section for which the registrati on was suspended or cancel ed under

section 921.05 of the Revi sed Code;

(4) Any mxture of a substance described in divisions
H(1)(1) to (3) of this section with a radioactive materi al

5-(J) "Oaner or operator" includes both of the foll ow ng:

(1) Any person owning or holding a |legal, equitable, or
possessory interest in or having responsibility for the daily

activities on a property;

(2) In the case of property title or control of which was
conveyed due to bankruptcy, foreclosure, tax delinquency,
abandonnment, or simlar nmeans to this state or a politica
subdi vision of this state, any person who owned, operated, or
ot herwi se controlled activities occurring on the property before

t he conveyance.

H-(K) "Person" nmeans any person as defined in section 1.59
of the Revised Code and al so includes this state, any political
subdi vision of this state, any other body of this state or of a
political subdivision of this state, the board of directors of a
nonprofit corporation governing a special inprovenment district
created under Chapter 1710. of the Revised Code, and the United

States and any agency or instrunentality thereof.
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(L) "Petrol eumt neans oil or petroleumof any kind and in
any form including, without linmtation, crude oil or any fraction
t hereof, petroleum gasoline, kerosene, fuel oil, oil sludge, oi
refuse, used oil, substances or additives utilized in the refining
or bl ending of crude petroleum or petroleum stock, natural gas,
natural gas liquids, liquefied natural gas, synthetic gas usable

for fuel, and m xtures of natural gas and synthetic gas.

(M "Property," except for the purposes of sections
3746. 02, 3746.26, and 3746.27 of the Revised Code, neans any
parcel of real property, or portion thereof, and any inprovenents
thereto, the Iimts of which have been described in witing by the
owner of record or a legally appointed representative of the owner
and that is or has been the subject of a voluntary action under

this chapter and rul es adopted under it.

H-(N) "Radi oactive material" means a substance that

spont aneously emts ionizing radiation

(0O "Rel ated" neans the persons are related by

consanguinity or marriage.

M-(P) "Rel ease" neans any spilling, |eaking, punping,
pouring, emtting, enptying, discharging, injecting, escaping,
| eaching, mgrating, dunping, or disposing of any hazardous
substance or petroleuminto the environnent, including, wthout
limtation, the abandonnent or discarding of barrels, containers,
or any other closed receptacle containing any hazardous substance,
petrol eum or pollutant or contani nant. "Rel ease" does not include

any of the follow ng:

(1) Any release that results solely in the exposure of
i ndi vidual s to hazardous substances or petroleumin the workpl ace
wWith respect to which those individuals nay assert a clai m against
their enployer and that is regul ated under the "Cccupati onal
Health and Safety Act of 1970," 84 Stat. 1590, 29 U S.C. A 651, as
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anended, and regul ati ons adopted under that act, or under Chapter

4167. of the Revised Code and rul es adopted under it;

(2) Emissions fromthe engi ne exhaust of a notor vehicle,
rolling stock, aircraft, vessel, or pipeline punping station

engi ne;

(3) Any release of a source, byproduct, or special nuclear

material froma nuclear incident, as "source material," "byproduct

n 1

mat eri al and "nuclear incident" are
defined in the "Atom ¢ Energy Act of 1954," 68 Stat. 919, 42

U S C A 2011, as anended, if the release is subject to financial

"speci al nuclear material,’

protection requirenments under section 170 of that act unless any

such material is mxed with a hazardous substance or petrol eum

(4) Any federally pernmitted rel ease as defined in section
101(10) of the "Conprehensive Environmental Response,
Compensation, and Liability Act of 1980," 94 Stat. 3300, 42
U S.C A 9601, as anended;

(5) The normal application of a fertilizer material that is

intended to inprove the quality or quantity of plant growh

N-(Q "Renedy" or "renedial activities" means actions that
are taken at a property to treat, renove, transport for treatnent
or di sposal, dispose of, contain, or control hazardous substances
or petroleum are protective of public health and safety and the
environment, and are consistent with a pernmanent renedy,
including, without linitation, excavation, treatnment, off-site
di sposal, the use of engineering or institutional controls or

peasures activity and use lintations, the issuance and

i mpl ement ati on of a consolidated standards perm t under section
3746. 15 of the Revised Code, and the entering into and

i npl enent ati on of an operation and nami ntenance agreenent pursuant
to section 3746.12 of the Revised Code.

9-(R) "Voluntary action" means a series of nmeasures that may
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be undertaken to identify and address potential sources of

contam nation of property by hazardous substances or petrol eum and
to establish that the property conplies with applicable standards.
"Vol untary action" may include, without linitation, a phase
property assessnent conducted in accordance with rul es adopted
under division (B)(3) of section 3746.04 of the Revised Code or
division (B) of section 3746.07 of the Revised Code, as
appropriate, a phase Il property assessnent conducted in
accordance with rul es adopted under division (B)(4) of section
3746. 04 of the Revised Code or division (C of section 3746.07 of
the Revised Code, as appropriate, a sanpling plan, a renedial

pl an, or renedial activities followed by the issuance of a no
further action letter under section 3746.11 of the Revised Code

i ndicating that the property neets applicabl e standards upon
denonstration by the person undertaking the neasures either that
there is no information indicating that there has been a rel ease
of hazardous substances or petroleumat or upon the property or
that there has been a rel ease of hazardous substances or petrol eum
at or upon the property and that applicable standards were not
exceeded or have been or will be achieved in accordance with this

chapter and rul es adopted under it.

Sec. 3746.04. Wthin one year after Septenber 28, 1994, the
director of environnmental protection, in accordance with Chapter
119. of the Revised Code and with the advice of the
mul tidisciplinary council appointed under section 3746.03 of the
Revi sed Code, shall adopt, and subsequently nay amend, suspend, or

rescind, rules that do both of the foll ow ng:

(A) Revise the rul es adopted under Chapters 3704., 3714.,
3734., 6109., and 6111. of the Revised Code to incorporate the
provi si ons necessary to conformthose rules to the requirenments of
this chapter. The anended rul es adopted under this division also

shal |l establish response tinmes for all subnmittals to the
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envi ronment al protection agency required under this chapter or

rul es adopted under it.

(B) Establish requirenents and procedures that are reasonably
necessary for the inplenentation and administration of this

chapter, including, without limtation, all of the follow ng:

(1) Appropriate generic nunerical clean-up standards for the
treatnent or renoval of soils, sedinents, and water nedia for
hazar dous substances and petrol eum The rules shall establish
separate generic nunerical clean-up standards based upon the
i ntended use of properties after the conpletion of voluntary
actions, including industrial, conmercial, and residential uses
and such other categories of |and use as the director considers to
be appropriate. The generic nunmerical clean-up standards
establ i shed for each category of |and use shall be the
concentration of each contaninant that may be present on a
property that shall ensure protection of public health and safety
and the environment for the reasonabl e exposure for that category
of land use. Wien devel opi ng the standards, the director shal

consi der such factors as all of the foll ow ng:

(a) Scientific information, including, without linmtation
toxi cological information and realistic assunptions regarding
hunman and environnental exposure to hazardous substances or

pet r ol eum
(b) dimatic factors;
(c¢) Human activity patterns;
(d) Current statistical techniques;

(e) For petroleumat industrial property, alternatives to the

use of total petrol eum hydrocarbons.

The generic nunerical clean-up standards established under

division (B)(1) of this section shall be consistent with and
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equi val ent in scope, content, and coverage to any applicable
standard established by federal environnental |aws and regul ations
adopt ed under them including, without limtation, the "Federa
Water Pollution Control Act Amendnents of 1972," 86 Stat. 886, 33
U S.C A 1251, as anended; the "Resource Conservation and Recovery
Act of 1976," 90 Stat. 2806, 42 U.S. C.A 6921, as anended; the
"Toxi c Substances Control Act,"” 90 Stat. 2003 (1976), 15 U S.C A
2601, as anended; the "Conprehensive Environnental Response,
Compensation, and Liability Act of 1980," 94 Stat. 2779, 42

U S CA 9601, as anended; and the "Safe Drinking Water Act," 88
Stat. 1660 (1974), 42 U S.C A 300f, as anended.

In order for the rules adopted under division (B)(1) of this
section to require that any such federal environmental standard
apply to a property, the property shall neet the requirenents of
the particular federal statute or regulation involved in the

manner specified by the statute or regul ation.

The generic nunerical clean-up standards for petrol eum at
commercial or residential property shall be the standards
established in rules adopted under division (B) of section
3737.882 of the Revised Code.

(2)(a) Procedures for perform ng property-specific risk
assessnents that would be perforned at a property to denonstrate
that the renedy evaluated in a risk assessnment results in
protection of public health and safety and the environnment instead
of conplying with the generic numerical clean-up standards
established in the rul es adopted under division (B)(1) of this
section. The risk assessnent procedures shall describe a
net hodol ogy to establish, on a property-specific basis, allowable
| evel s of contam nation to remain at a property to ensure
protection of public health and safety and the environnment on the
property and off the property when the contam nation is enmanating

of f the property, taking into account all of the foll ow ng:
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(i) The inplenentation of treatnent, storage, or disposal, or

a conbi nation thereof, of hazardous substances or petrol eum

(ii) The existence of institutional controls or activity and

use limtations that elimnate or nmitigate exposure to hazardous

substances or petroleumthrough the restriction of access to

hazar dous substances or petrol eum—iheluding—withoutimtation-
o ;

(iii) The existence of engineering controls that elimnate or
nmtigate exposure to hazardous substances or petrol eumthrough
cont ai nment of, control of, or restrictions of access to hazardous
substances or petroleum including, without linmtation, fences,

cap systems, cover systens, and | andscapi ng.

(b) The risk assessnment procedures and |l evels of acceptable
risk set forth in the rules adopted under division (B)(2) of this

section shall be based upon all of the foll ow ng:

(i) Scientific information, including, without linmtation
toxi col ogi cal information and actual or proposed human and

envi ronment al exposur e;
(ii) Locational and climatic factors;
(iii) Surrounding | and use and human activities;

(iv) Differing levels of renediation that may be required
when an existing |land use is continued conpared to when a

different | and use foll ows the renedi ati on

(c) Any standards established pursuant to rul es adopted under
division (B)(2) of this section shall be no nore stringent than
standards established under the environnental statutes of this
state and rul es adopted under them for the sanme contaminant in the
same environnmental nmediumthat are in effect at the tine the risk

assessnent i s conducted.

(3) Mninmum standards for phase | property assessnents. The
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standards shall specify the informati on needed to denpnstrate that
there is no reason to believe that contam nation exists on a
property. The rul es adopted under division (B)(3) of this section,
at a mnimum shall require that a phase | property assessnent

include all of the follow ng:

(a) A review and anal ysis of deeds, nortgages, easenents of
record, and simlar docunments relating to the chain of title to
the property that are publicly available or that are known to and

reasonably avail able to the owner or operator

(b) A review and anal ysis of any previous environnental
assessnents, property assessnents, environnental studies, or
geol ogi ¢ studies of the property and any land within two thousand
feet of the boundaries of the property that are publicly available
or that are known to and reasonably available to the owner or

oper at or;

(c) Areview of current and past environnental conpliance

hi stories of persons who owned or operated the property;

(d) A review of aerial photographs of the property that

i ndicate prior uses of the property;

(e) Interviews with managers of activities conducted at the

property who have knowl edge of environnental conditions at the
property;

(f) Conducting an inspection of the property consisting of a

wal kover ;

(g) ldentifying the current and past uses of the property,
adjoining tracts of land, and the area surroundi ng the property,
including, without limtation, interviews with persons who reside
or have resided, or who are or were enployed, within the area
surroundi ng the property regarding the current and past uses of

the property and adjacent tracts of | and.
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The rul es adopted under division (B)(3) of this section shal
establish criteria to deternine when a phase || property
assessnent shall be conducted when a phase | property assessnent
reveal s facts that establish a reason to believe that hazardous
substances or petrol eum have been treated, stored, nmanaged, or
di sposed of on the property if the person undertaking the phase |
property assessnent wi shes to obtain a covenant not to sue under
section 3746. 12 of the Revised Code.

(4) Mninmum standards for phase Il property assessnents. The
standards shall specify the informati on needed to denonstrate that
any contam nation present at the property does not exceed
appl i cabl e standards or that the renedial activities conducted at
the property have achi eved conpliance wi th applicabl e standards.
The rul es adopted under division (B)(4) of this section, at a
m ninum shall require that a phase Il property assessnent include

all of the foll ow ng:

(a) A review and analysis of all docunmentation prepared in
connection with a phase | property assessnent conducted within the
one hundred ei ghty days before the phase Il property assessnent
begi ns. The rul es adopted under division (B)(4)(a) of this section
shall require that if a period of nore than one hundred ei ghty
days has passed between the tine that the phase | assessnent of
the property was conpl eted and the phase Il assessnent begins, the
phase Il assessnent shall include a reasonable inquiry into the
change in the environnmental condition of the property during the

i nterveni ng peri od.

(b) Quality assurance objectives for nmeasurenents taken in

connection with a phase Il assessnent;

(c) Sanpling procedures to ensure the representative sanpling

of potentially contam nated environnental nedia;

(d) Quality assurance and quality control requirenents for
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sanpl es collected in connection with phase |l assessnents;
(e) Analytical and data assessnent procedures;

(f) Data objectives to ensure that sanples collected in
connection with phase |l assessnents are biased toward areas where
i nformati on indicates that contam nation by hazardous substances

or petroleumis likely to exist.

(5) Standards governing the conduct of certified
professionals, criteria and procedures for the certification of
professionals to issue no further action letters under section
3746.11 of the Revised Code, and criteria for the suspension and
revocati on of those certifications. The issuance, denial,
suspensi on, and revocation of those certifications are subject to
Chapter 3745. of the Revised Code, and the director shall take any

such action regarding a certification as a final action.

The rul es adopted under division (B)(5) of this section shal

do all of the follow ng:

(a) Provide for the certification of environnental
professionals to issue no further action letters pertaining to
investigations and renedies in accordance with the criteria and
procedures set forth in the rules. The rul es adopted under
division (B)(5)(a) of this section shall do at least all of the

fol | owi ng:

(i) Authorize the director to consider such factors as an
envi ronment al professional's previous perfornance record regarding
such investigations and renedi es and the environnental
prof essi onal ' s environnmental conpliance history when determ ning

whet her to certify the environnental professional

(ii) Ensure that an application for certification is revi ewed

in atimely manner;

(iii) Require the director to certify any environnental
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professional who the director determnes conplies with those

criteri a;

(iv) Require the director to deny certification for any
envi ronment al professi onal who does not conply with those

criteria.

(b) Establish an annual fee to be paid by environnental
prof essionals certified pursuant to the rul es adopted under
division (B)(5)(a) of this section. The fee shall be established
at an amount cal culated to defray the costs to the environnenta
protection agency for the required reviews of the qualifications
of environmental professionals for certification and for the

i ssuance of the certifications.

(c) Develop a schedule for and establish requirenents
governing the review by the director of the credentials of
envi ronment al professionals who were deened to be certified
prof essi onal s under division (D) of section 3746.07 of the Revised
Code in order to determine if they conply with the criteria
established in rules adopted under division (B)(5) of this
section. The rul es adopted under division (B)(5)(c) of this

section shall do at least all of the follow ng:
(i) Ensure that the review is conducted in a tinmely fashion

(ii) Require the director to certify any such environnenta
prof essi onal who the director determnes conplies with those

criteri a;

(iii) Require any such environnmental professional initially
to pay the fee established in the rul es adopted under division
(B)(5)(b) of this section at the tinme that the environnmenta

professional is so certified by the director;

(iv) Establish a time period within which any such

envi ronment al professional who does not conply with those criteria
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may obtain the credentials that are necessary for certification

(v) Require the director to deny certification for any such
envi ronment al prof essi onal who does not conply with those criteria
and who fails to obtain the necessary credentials within the

established tine period.

(d) Require that any information subnitted to the director
for the purposes of division (B)(5)(a) or (c) of this section

comply with division (A of section 3746.20 of the Revi sed Code;

(e) Authorize the director to suspend or revoke the
certification of an environnental professional if the director
finds that the environnental professional's performance has
resulted in the issuance of no further action |etters under
section 3746.11 of the Revised Code that are not consistent with
applicable standards or finds that the certified environnental
prof essi onal has not substantially conplied with section 3746. 31
of the Revi sed Code;

(f) Authorize the director to suspend for a period of not
nore than five years or to permanently revoke a certified
environmental professional's certification for any violation of or
failure to conply with an ethical standard established in rules

adopt ed under division (B)(5) of this section.

(g) Require the director to revoke the certification of an
environmental professional if the director finds that the
envi ronment al professional falsified any information on the
envi ronmental professional's application for certification
regarding the environmental professional's credentials or
qualifications or any other information generated for the purposes

of or use under this chapter or rul es adopted under it;

(h) Require the director permanently to revoke the
certification of an environnental professional who has violated or

is violating division (A of section 3746.18 of the Revised Code;
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(i) Preclude the director fromrevoking the certification of
an environnental professional who only conducts investigations and
renedi es at property contaminated solely with petrol eum unl ess the

director first consults with the director of conmerce.

(6) Criteria and procedures for the certification of
| aboratories to perform anal yses under this chapter and rules
adopted under it. The issuance, denial, suspension, and revocation
of those certifications are subject to Chapter 3745. of the
Revi sed Code, and the director of environnmental protection shal

take any such action regarding a certification as a final action

The rul es adopted under division (B)(6) of this section shal

do all of the follow ng:

(a) Provide for the certification to perform anal yses of
| aboratories in accordance with the criteria and procedures
established in the rul es adopted under division (B)(6)(a) of this
section and establish an annual fee to be paid by those
| aboratories. The fee shall be established at an anmount cal cul at ed
to defray the costs to the agency for the review of the
qualifications of those |l aboratories for certification and for the
i ssuance of the certifications. The rul es adopted under division
(B)(6)(a) of this section may provide for the certification of
those |l aboratories to performonly particular types or categories
of anal yses, specific test paraneters or group of test paraneters,

or a specific matrix or matrices under this chapter.

(b) Devel op a schedule for and establish requirenents
governing the review by the director of the operations of
| aboratories that were deened to be certified | aboratories under
division (E) of section 3746.07 of the Revised Code in order to
determne if they conply with the criteria established in rules
adopt ed under division (B)(6) of this section. The rul es adopted

under division (B)(6)(b) of this section shall do at |east all of
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the foll ow ng:
(i) Ensure that the reviewis conducted in a tinely fashion;

(ii) Require the director to certify any such | aboratory that

the director determnmines conplies with those criteria;

(iii) Require any such laboratory initially to pay the fee
established in the rules adopted under division (B)(6)(a) of this
section at the tine that the |aboratory is so certified by the

di rector;

(iv) Establish a tinme period within which any such | aboratory
that does not conply with those criteria nay nake changes in its
operations necessary for the perfornmance of anal yses under this
chapter and rul es adopted under it in order to be certified by the

di rector;

(v) Require the director to deny certification for any such
| aboratory that does not conply with those criteria and that fails
to make the necessary changes in its operations within the

established tine period.

(c) Require that any information subnitted to the director
for the purposes of division (B)(6)(a) or (b) of this section

conply with division (A) of section 3746.20 of the Revised Code;

(d) Authorize the director to suspend or revoke the
certification of a laboratory if the director finds that the
| aboratory's perfornance has resulted in the i ssuance of no
further action letters under section 3746.11 of the Revised Code

that are not consistent with applicabl e standards;

(e) Authorize the director to suspend or revoke the
certification of a |aboratory if the director finds that the
| aboratory falsified any infornmation on its application for

certification regarding its credentials or qualifications;

(f) Require the director permanently to revoke the
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certification of a | aboratory that has violated or is violating
di vision (A) of section 3746.18 of the Revised Code.

(7) Information to be included in a no further action letter
prepared under section 3746.11 of the Revised Code, including,

without limtation, all of the follow ng:

(a) A sunmary of the information required to be subnmitted to
the certified environmental professional preparing the no further
action letter under division (C of section 3746.10 of the Revised
Code;

(b) Notification that a risk assessnment was performed in
accordance with rul es adopted under division (B)(2) of this
section if such an assessnment was used in lieu of generic
nunmeri cal cl ean-up standards established in rules adopted under

division (B)(1) of this section;

(c) The contani nants addressed at the property, if any, their

source, if known, and their levels prior to renediation;

(d) The identity of any other person who performed work to
support the request for the no further action letter as provided
in division (B)(2) of section 3746.10 of the Revised Code and the

nature and scope of the work perforned by that person;

(e) Alist of the data, information, records, and docunents
relied upon by the certified environnental professional in

preparing the no further action letter.

(8) Methods for deternining fees to be paid for the foll ow ng
servi ces provided by the agency under this chapter and rul es

adopt ed under it:

(a) Site- or property-specific technical assistance in
devel oping or inplenenting plans in connection with a voluntary

action;

(b) Review ng applications for and issuing consolidated
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standards permts under section 3746.15 of the Revised Code and

nonitoring conpliance with those pernits;

(c) Negotiating, preparing, and entering into agreenents
necessary for the inplenentation and administration of this

chapter and rul es adopted under it;

(d) Reviewing no further action letters, issuing covenants
not to sue, and nonitoring conpliance with any terns and
condi tions of those covenants and with operation and nmi nt enance
agreenents entered into pursuant to those covenants, including,
without limtation, conducting audits of properties where
vol untary actions are being or were conducted under this chapter

and rul es adopted under it.

The fees established pursuant to the rules adopted under
division (B)(8) of this section shall be at a | evel sufficient to
defray the direct and indirect costs incurred by the agency for
the administration and enforcenent of this chapter and rules
adopt ed under it other than the provisions regarding the

certification of professionals and | aboratori es.

(9) Criteria for selecting the no further action letters
i ssued under section 3746.11 of the Revised Code that will be
audi ted under section 3746.17 of the Revised Code, and the scope
and procedures for conducting those audits. The rul es adopted
under division (B)(9) of this section, at a mnimum shall require
the director to establish priorities for auditing no further

action letters to which any of the follow ng applies:

(a) The letter was prepared by an environnmental professional
who was deened to be a certified professional under division (D)
of section 3746.07 of the Revised Code, but who does not conply
wWth the criteria established in rules adopted under division
(B)(5) of this section as determ ned pursuant to rul es adopted

under division (B)(5)(d) of this sections._
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(b) The letter was submitted fraudul ently:.

(c) The letter was prepared by a certified environnmenta
prof essi onal whose certification subsequently was revoked in
accordance with rul es adopted under division (B)(5) of this
section, or analyses were perfornmed for the purposes of the no
further action letter by a certified | aboratory whose
certification subsequently was revoked in accordance with rules

adopt ed under division (B)(6) of this section-._

(d) A covenant not to sue that was issued pursuant to the

letter was revoked under this chapter+.

(e) The letter was for a voluntary action that was conducted
pursuant to a risk assessnment in accordance with rul es adopted

under division (B)(2) of this section-._

(f) The letter was for a voluntary action that included as

renedi al activities engineering controls or institutional controls

or activity and use |limtations authorized under section 3746. 05
of the Revised Code er—+restrictions—onthe use of the relevant

o £ o i s PVEY : . .
of the Revised GCode.

The rul es adopted under division (B)(9) of this section shal
provide for random audits of no further action letters to which
the rul es adopted under divisions (B)(9)(a) to (f) of this section

do not apply.

(10) A classification systemto characterize ground water
according to its capability to be used for human use and its
i mpact on the environnent and a net hodol ogy that shall be used to
det ermi ne when ground water that has becone contami nated from
sources on a property for which a covenant not to sue is requested
under section 3746.11 of the Revised Code shall be renediated to
the standards established under division (B)(1) or (2) of this

section.
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(a) In adopting rules under division (B)(10) of this section
to characterize ground water according to its capability for human

use, the director shall consider all of the follow ng:

(i) The presence of legally enforceable, reliable
restrictions on the use of ground water, including, wthout

l[imtation, |local rules or ordinances;

(ii) The presence of regional commi ngled contam nation from

nmul ti ple sources that dinminishes the quality of ground water;
(iii) The natural quality of ground water;

(iv) Regional availability of ground water and reasonabl e

al ternative sources of drinking water
(v) The productivity of the aquifer;

(vi) The presence of restrictions on the use of ground water

i npl enent ed under this chapter and rul es adopted under it;
(vii) The existing use of ground water.

(b) I'n adopting rules under division (B)(10) of this section
to characterize ground water according to its inpacts on the

environment, the director shall consider both of the follow ng:

(i) The risks posed to humans, fauna, surface water,
sedi nents, soil, air, and other resources by the continuing

presence of contam nated ground water

(ii) The availability and feasibility of technol ogy to renedy

ground water contam nation

(11) CGoverning the application for and i ssuance of variances
under section 3746.09 of the Revised Code;

(12)(a) In the case of voluntary actions involving
cont am nated ground water, specifying the circunstances under
whi ch the generic nunerical clean-up standards established in

rul es adopted under division (B)(1) of this section and standards
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establ i shed through a risk assessnent conducted pursuant to rules
adopt ed under division (B)(2) of this section shall be

i napplicable to the renedi ati on of contam nated ground water and
under which the standards for renediating contani nated ground

wat er shall be established on a case-by-case basis prior to the
commencenent of the voluntary action pursuant to rul es adopted
under division (B)(12)(b) of this section

(b) Criteria and procedures for the case-by-case
establ i shnment of standards for the renedi ation of contam nated
ground water under circunmstances in which the use of the generic
nuneri cal clean-up standards and standards established through a
ri sk assessnment are precluded by the rul es adopted under division
(B)(12)(a) of this section. The rules governing the procedures for
the case-by-case devel opnent of standards for the renedi ati on of
contam nated ground water shall establish application, public
partici pation, adjudication, and appeal s requirenments and
procedures that are equivalent to the requirenments and procedures
established in section 3746.09 of the Revised Code and rul es
adopt ed under division (B)(11) of this section, except that the
procedural rules shall not require an applicant to make the
denmonstrations set forth in divisions (A (1) to (3) of section
3746.09 of the Revised Code and shall not require the director to
obtain the advice of the property revitalization board created in
section 3746.08 of the Revised Code regarding any application
subnmitted pursuant to the rul es adopted under division (B)(12)(b)

of this section.

(13) A definition of the evidence that constitutes sufficient
evi dence for the purpose of division (A)(5) of section 3746.02 of
the Revi sed Code.

At least thirty days before filing the proposed rules
required to be adopted under this section with the secretary of

state, director of the |legislative service conm ssion, and joint
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conmittee on agency rule review in accordance with divisions (B)
and (H) of section 119.03 of the Revised Code, the director of
environmental protection shall hold at |east one public neeting on
the proposed rules in each of the five districts into which the

agency has divided the state for adm nistrative purposes.

Sec. 3746.05. A renedy or renedial activity conducted under
this chapter may attain applicable standards otherw se established
in this chapter and rul es adopted under it through the use of

institutional controls or activity and use limtations that

restrict the aceess—to—or use of a property or through the renoval
of, treatment of, transportation for treatnment or disposal of,

di sposal of, or use of engineering controls that contain or
control the rel ease of hazardous substances or petrol eumat or

froma property. Any such institutional controls or activity and

use limtations that restrict the use of a property shall ensure

that the property is used only for purposes that conply with the
appl i cabl e standards established in this chapter and rul es adopted
under it pertaining to the intended use of the property after the
compl etion of the voluntary action, as the intended use is
specified in the docunents establishing the institutional controls
or activity and use limtations. If a property is subject to
institutional controls that—restriet—its—use or activity and use
linitations and is put to a use that does not conply with the

institutional controls or activity and use restrictions

limtations specified in the docunments establishing the

institutional controls or activity and use limtations, the

covenant not to sue issued under section 3746.12 of the Revised
Code for the property in connection with the voluntary action for

which the institutional controls or activity and use limtations

were established is hereby declared to be void on and after the

date of the conmencenent of the nonconplying use.
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Sec. 3746.10. (A) Except as otherw se provided in section
3746. 02 of the Revised Code, any person nmay undertake a voluntary
action under this chapter and rul es adopted under it to identify
and address potential sources of contam nation by hazardous
substances or petroleum of soil, sedinents, surface water, or
ground water on or underlying property and to establish that the
property meets applicable standards. The voluntary action may

i nclude any one or nore of the follow ng el enents:

(1) A phase | property assessnent conducted in accordance
with rul es adopted under division (B)(3) of section 3746.04 of the
Revi sed Code or division (B) of section 3746.07 of the Revised

Code, as appropri ate;

(2) A phase Il property assessnment conducted in accordance
with rul es adopted under division (B)(4) of section 3746.04 of the
Revi sed Code or division (C) of section 3746.07 of the Revised

Code, as appropri ate;
(3) A sanpling plan;
(4) A renediation plan
(5) Renedial activities;

(6) Such other activities as the person undertaking the
voluntary action considers to be necessary or appropriate to

address the contam nati on.

When the person undertaking a voluntary action deternmnines
that the property neets applicabl e standards, he the person nay
seek a no further action letter froma certified professional. A
no further action letter nay be issued for the property at any
stage of the identification of potential hazardous substance or
petrol eum contani nation or renmedial activities after a phase | or
Il property assessnent has denonstrated that there is no reason to

bel i eve that there has been a rel ease of hazardous substances or
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petrol eum at or upon the property, that information indicates that
there has been a rel ease of hazardous substances or petrol eum at
or upon the property, but that the release is not in excess of
appl i cabl e standards, or that if there has been such a release in
excess of applicable standards, those standards have been achi eved
through renedial activities or will be achieved in accordance with
the timeframes established in an operation and nai nt enance
agreenent entered into under division (A)(3) of section 3746.12 of
the Revised Code or in such an agreenent and a consol i dated

standards permt issued under section 3746.15 of the Revised Code.

(B)(1) A person who is participating in the voluntary action
program under this chapter and rul es adopted under it shall do

both of the follow ng:

(a) Utilize the services of a certified |aboratory to perform
any anal yses that formthe basis for the issuance of a no further
action letter for a property and ensure that a |l aboratory perforns
in connection with a voluntary action only those anal yses for
which it is certified under rul es adopted under division (B)(6) of
section 3746.04 of the Revised Code or for which it is qualified

prior to the adoption of those rules;

(b) Utilize the services of a certified professional to
verify that the property and any renedi al activities undertaken at
the property in connection with a voluntary action conply with
appl i cabl e standards and, if those standards are net, to issue to
the person a no further action letter for the property. For the
pur poses of such a verification, the certified professional shal
performand review all work that was conducted to support the
request for the no further action letter or shall ensure that the
wor k has been perforned and revi ewed by other persons with
expertise and conpetence in areas other than those of the
certified professional's expertise and conpetence as necessary for

the issuance of the no further action letter.
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(2) No person who is participating in the voluntary action

program shall do any of the foll ow ng:

(a) If the person also is a certified professional, prepare a
no further action letter in connection with a voluntary action

conducted at a property that he the certified professional owns or

oper at es;

(b) Utilize the services of a certified professional who is

enpl oyed by, affiliated with, or related to himthe participant or

who was enployed by or affiliated with him the partici pant during

the year preceding the date that he the participant entered into

the contract to utilize the services of the certified professiona

in connection with the voluntary action

(c) Uilize the services of a certified | aboratory that is

owned by or affiliated with himthe participant, that is owned by

a person related to him the participant, or that was owned by or

affiliated with himthe participant during the year preceding the

date that he the participant entered into the contract to utilize

the services of the certified | aboratory in connection with the
vol untary action, to performany anal yses that formthe basis for
the issuance of a no further action letter in connection with a

voluntary action.

A covenant not to sue issued under section 3746.12 of the
Revi sed Code to a person who violated division (B)(2)(a), (b), or
(c) of this section with respect to the no further action letter

upon whi ch i ssuance of the covenant was based is void.

Except as otherw se provided in division (B)(2) of this
section, a person who is participating in the voluntary action
programnay utilize an independent contractor to serve as a

certified professional or certified | aboratory.

(© In order to obtain a no further action letter, a person

undertaking a voluntary action shall subnit to a certified
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professional all of the follow ng, as applicable:

(1) Information denonstrating that there is no contam nation
by hazardous substances or petrol eum of soil, sedinments, surface
wat er, or ground water on or underlying the property in
concentrations exceedi ng applicabl e standards. The denonstrations
shall be based upon the findings of a phase | or phase ||l property

assessnent .

(2) If renedial activities were conducted in connection with
the voluntary action, data denonstrating that the remedy neets
appl i cabl e standards or will achi eve applicable standards in
accordance with the tinefranmes established in an operation and
mai nt enance agreenent entered into under division (A)(3) of
section 3746. 12 of the Revised Code or in such an agreenent and a
consol i dated standards pernit issued under section 3746.15 of the
Revi sed Code;

(3)(a) If the remedy relies on institutional controls or

restrictions on the use of the property to achi eve applicable

standards, a denpnstration that the institutional controls or the

use restrictions have been recorded in the office of the county
recorder of the county in which the property is |ocated, or have
been entered in the appropriate register for registered | and as
defined in section 5309.01 of the Revised Code, in conpliance with
section 3746. 14 of the Revi sed Code;

(b) If the person undertaking a voluntary action seeks to

obtain a covenant not to sue and if the renedy relies on activity

and use linmtations to achieve applicable standards., a

denpnstration that the activity and use limtations have been

devel oped in accordance with this chapter and rul es adopted under

it and are contained in a proposed environnental covenant that

neets the requirenents established in section 5301.82 of the
Revi sed Code.

Page 57

1724

1725
1726
1727
1728
1729
1730

1731
1732
1733
1734
1735
1736
1737
1738

1739
1740
1741
1742
1743
1744
1745
1746

1747
1748
1749
1750
1751
1752
1753
1754



Sub. H. B. No. 516
As Reported by the House Civil and Commercial Law Committee

(4) If the remedy relies on engineering controls that contain
or control the rel ease of hazardous substances or petroleumat or
fromthe property, a plan for the proper operation and mai ntenance

of the engi neering controls.

(D) Except as otherwi se specifically provided in this chapter
and rul es adopted under it, voluntary actions under this chapter
and rul es adopted under it shall be undertaken in conpliance with
all applicable laws of this state and rul es adopted under them and
wi th applicabl e ordi nances, resolutions, and rules of political

subdi vi sions of this state.

Sec. 3746.11. (A) After receiving the denpnstrations and

operation and mai ntenance plan, if any, required to be submitted

to hima certified professional under division (C) of section
3746. 10 of the Revised Code, a the certified professional shal
review themto verify whether the property where the voluntary
action was undertaken conplies with applicable standards or shal
ensure that they have been revi ewed by anot her person or persons
who performed work to support the request for the no further
action letter as provided in division (B)(2) of section 3746.10 of
the Revised Code. If, on the basis of the best know edge,

i nformation, and belief of the certified professional, the
certified professional concludes that the property neets

applicable standards, he the certified professional shall prepare

a no further action letter for the property. The no further action
letter shall contain all the information specified in rules
adopt ed under division (B)(7) of section 3746.04 of the Revised
Code or in division (E) of section 3746.07 of the Revised Code, as
appl i cabl e.

Upon conpletion of a no further action letter, the certified
professional shall send a copy of the letter to the person who

undertook the voluntary action. The letter shall be acconpani ed by
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a witten request that the person notify the certified

prof essional as to whether the person wi shes to subnit the no
further action letter to the director of environmental protection
and by a witten notice inform ng the person that the original
letter may be subnmitted to the director only by a certified

prof essional and that the person may receive a covenant not to sue
fromthe director in connection with the voluntary action only if
the no further action letter for the voluntary action is subnitted

to the director on his the person's behalf by the certified

pr of essi onal

Pronmptly after receipt of the letter and request, the person
who undertook the voluntary action shall send witten notice to

the certified professional informng hi-mthe certified

prof essional as to whether the person wishes to submt the letter

to the director and shall send a copy of the notice to the
director. If the person's notice indicates that he the person

wi shes to have the no further action letter submtted to the
director, pronptly after receipt of the notice, the certified
prof essi onal shall submt the original no further action letter,

together with a proposed environnental convenant, if applicabl e,

and a proposed operation and nmi ntenance agreenent, if applicable,

to the director by certified mail on behalf of the person who
undertook the voluntary action. |If the person who undertook the
voluntary action notifies the certified professional that he the
person does not wish to submt the no further action letter to the
director, the certified professional shall send the original

letter to the person pronptly after receiving the notice.

(B) If after reviewing the denonstrations required to be

submtted to hkimmthe certified professional under division (C) of

section 3746.10 of the Revised Code, the certified professiona
finds that the property where the voluntary action was undertaken

does not conply with applicable standards, the certified
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prof essi onal shall send to the person who undertook the voluntary
action witten notice of that fact and of the certified
professional's inability to issue a no further action letter for

the property.

(C Acertified professional shall prepare a summary report

detailing his the certified professional's findings and

concl usi ons about the environnental conditions at the property

concerni ng which the professional was requested to prepare a no
further action letter and the renedial activities undertaken to
nmtigate or abate any threat to public health and safety and the

environment, including, without limtation, all of the follow ng:

(1) A description of the nature and extent of contam nation

emanating from sources on the property;

(2) A risk assessnment perforned in accordance with rul es
adopt ed under division (B)(2) of section 3746.04 of the Revised
Code if such an assessnent was used in lieu of generic nunerical
cl ean-up standards established in rul es adopted under division
(B)(1) of that section

(3) A description of any renedy conducted at the property and

how t he renmedy conplies with applicabl e standards;

(4) A description of any plan for the proper operation and
mai nt enance of engineering controls identified under division
(O (4) of section 3746.10 of the Revised Code;

(5) Any docunents prepared by any ot her person who perforned
work to support the request for the no further action letter as
provided in division (B)(2) of section 3746.10 of the Revi sed
Code.

(D) A certified professional shall nmaintain all docunments and

data prepared or acquired by himthe certified professional in

connection with a no further action letter for not |ess than ten

years after the date of issuance of the letter or after the notice
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requi red under division (B) of this section has been sent, as
applicable, or for a longer period as determined in rules adopted
under section 3746.04 of the Revised Code. The director shall have
access to those docunments and data in accordance with section
3746. 18 or 3746.31 of the Revised Code.

Sec. 3746.13. (A) For property that does not involve the
i ssuance of a consolidated standards permt under section 3746.15

of the Revised Code and where no ergiheerihg—or—institutional
controls renedial activities for which there is a required

operation and nmai nt enance agreenent or an envi ronnental covenant
under this chapter or sections 5301.80 to 5301.92 of the Revised

Code, as applicable, are used to conply with applicabl e standards,

the director of environmental protection shall issue a covenant
not to sue pursuant to section 3746.12 of the Revised Code by

i ssuance of an order and as a final action under Chapter 3745. of
the Revised Code within thirty days after the director receives
the no further action letter for the property and-acconrpanying
ver+eattoen fromthe certified professional who prepared the

| etter under section 3746.11 of the Revised Code.

(B) For property that involves the issuance of a consoli dated

standards permt under section 3746.15 of the Revised Code or

wher e engiheering—or—institutional—controls renedial activities

for which there is a required operation and mi nt enance agr eenent

or _an environnental covenant under this chapter or sections
5301.80 to 5301.92 of the Revised Code, as applicable, are used to

comply with applicable standards, the director shall issue a

covenant not to sue pursuant to section 3746.12 of the Revi sed

Code by issuance of an order and as a final action under Chapter
3745. of the Revised Code within ninety days after the director
receives the no further action letter for the property and

acconpanying—verification fromthe certified professional who

prepared the letter and enters into an environnmental convenant
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regarding the property, if applicable.

(C Except as provided in division (D) of this section, each
person who is issued a covenant not to sue under this section
shall pay the fee established pursuant to rul es adopted under
di vision (B)(8) of section 3746.04 of the Revised Code. Unti
those rul es become effective, each person who is issued a covenant
not to sue shall pay a fee of two thousand dollars. The fee shal
be paid to the director at the tinme that the no further action
| etter and acconpanying verification are submtted to the

di rector.

(D) An applicant, as defined in section 122.65 of the Revi sed
Code, who has entered into an agreenent under section 122.653 of
the Revised Code and who is issued a covenant not to sue under
this section shall not be required to pay the fee for the issuance
of a covenant not to sue established in rules adopted under
di vision (B)(8) of section 3746.04 of the Revised Code.

Sec. 3746.14. (A) Except as otherwi se provided in division
(B) of this section, a—nefurtheractionltetter issuedfora

ua—wi-th-the property the person to whoma covenant not to sue for

a property has been i ssued under section 3746.12 of the Revised

Code shall file for recording in the office of the county recorder

of the county in which the property is located a true and accurate
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copy of all of the follow ng:

(1) The no further action |etter issued under section 3746.11

of the Revised Code or an executive sunmary of it;

(2) The covenant not to sue issued for the property under
section 3746.12 of the Revi sed Code;

(3) The environnental covenant for the property, if any,

proposed pursuant to division (C(3)(b) of section 3746.10 of the

Revi sed Code and executed under section 5301.82 of the Revised
Code.

The docunents specified in divisions (A (1) to (3) of this

section shall be recorded in the sane manner _as a deed to the

property. The no further action letter, covenant not to sue, and

environnental covenant., if any. shall run with the property.

No person shall fail to conply with this division

(B) Pursuant to Chapter 5309. of the Revised Code, a no

further action letter, a covenant not to sue, and, if applicable,

any : | : | oo

envi ronmental covenant prepared, issued, entered into, or

identified under this chapter and rul es adopted under it or under
sections 5301.80 to 5301.92 of the Revised Code, as applicable, in

connection with registered |land, as defined in section 5309.01 of

the Revised Code, shall be entered as a nenorial on the page of

the register where the title of the owner is registered.

(O A no further action letter, a covenant not to sue, and
any agreenent authorized to be entered into and entered into under
this chapter and rul es adopted under it may be transferred by the
reci pient to any other person by assignment or in conjunction with
the acquisition of title to the property to which the docunent

appl i es.

Sec. 3746.171. The director of environmental protection shal
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mai ntain a record of the properties for which covenants not to sue
were issued under section 3746.12 of the Revised Code that involve

institutional controls or activity and use limtations that

restrict the use of the properties in order to conply with
appl i cabl e standards. The records pertaining to those properties

shall indicate the use restrictions or_activity and use

limtations applicable to each of them At |east once every five

years, the director or his an authorized representative of the
director shall visually inspect each such property to deternine
whet her the property is being used in conpliance with the

applicable institutional controls or activity and use limtations.

Sec. 5301.80. As used in sections 5301.80 to 5301.92 of the
Revi sed Code:

(A) "Activity and use linmtations" neans restrictions or

obligati ons created under sections 5301.80 to 5301.92 of the

Revi sed Code with respect to real property.

(B) "Agency" neans the environnental protection agency or _any

other state or federal agency that determ nes or approves the

environnmental response project pursuant to which an environnenta

covenant is created.

(G "Common interest comunity" neans a condom nium a

cooperative, or other real property with respect to which a

person, by virtue of the person's ownership of a parcel of rea

property, is obligated to pay property taxes or insurance preniuns

or to pay for mamintenance or inprovenent of other real property

described in a recorded covenant that creates the commbn interest

communi ty.

(D) "Environnental covenant" neans a servitude arising under

an_environnental response project that inposes activity and use

limtations and that neets the requirenents established in section

5301. 82 of the Revi sed Code.
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(E) "Environnental response project” neans a plan or work

perfornmed for environnental renediation of real property or for

protection of ecological features associated with real property

and conducted as foll ows:

(1) Under a federal or state program governi ng environnental

renedi ation of real property that is subject to agency review or

approval ., including, but not limted to, property that is the

subj ect of any of the foll ow ng:

(a) A corrective action, closure, or post-closure pursuant to

the "Resource Conservation and Recovery Act of 1976.," 90 Stat.

2806, 42 U.S.C. A 6921, et seq.. as anended., or any reqgul ation
adopt ed under that act. or Chapter 3734. of the Revised Code or

any rul e adopted under it;

(b) A renoval or renedial action pursuant to the

"Conpr ehensi ve Environnmental Response, Conpensation. and Liability

Act of 1980," 94 Stat. 2767, 42 U.S.C A 9601, et seq., as

anended, or any reqgulation adopted under that act, or Chapter

3734. or 6111. of the Revised Code or any rule adopted under those

chapters:

(c) A no further action letter submtted with a request for a

covenant not to sue pursuant to section 3746.11 of the Revised
Code;

(d) A no further action |letter prepared pursuant to section
122. 654 of the Revi sed Code:

(e) A corrective action pursuant to section 3737.88.
3737.882, or 3737.89 of the Revised Code or any rul e adopted under

those sections.

(2) Pursuant to a nitigation requirenent associated with the

section 401 water quality certification programor the isol ated

wet | and program as required by Chapter 6111. of the Revised Code;

Page 65

1973
1974
1975
1976

1977
1978
1979
1980

1981
1982
1983
1984
1985

1986
1987
1988
1989
1990
1991

1992
1993
1994

1995
1996

1997
1998
1999

2000
2001
2002



Sub. H. B. No. 516
As Reported by the House Civil and Commercial Law Committee

(3) Pursuant to a grant conmitnent or | oan agreenent entered
into pursuant to section 6111.036 or 6111.037 of the Revi sed Code;

(4) Pursuant to a supplenental environnental project enbodied

in orders issued by the director of environnental protection
pursuant to Chapter 6111. of the Revi sed Code.

(F) "Federal property" neans property that is governed by the

"Federal Property and Adnm nistrative Services Act of 1949," 63
Stat. 378, 40 U S.C.A. 101 et seq., as anmended.

(G "Holder" neans a grantee of an environnental covenant as
specified in division (A of section 5301.81 of the Revised Code.

(H "Person" includes the state., a political subdivision

another state or local entity, the United States and any agency or

instrunentality of it, and any legal entity defined as a person

under section 1.59 of the Revi sed Code.

(1) "Record.," when used as a noun, neans information that is

inscribed on a tangible nediumor that is stored in an electronic

or other mediumand is retrievable in perceivable form

Sec. 5301.81. (A) Any person. including a person that owns an

interest in the real property that is the subject of an

environnental covenant. may be a holder. An environnental covenant

may identify nore than one hol der

(B) The interest of a holder is an interest in real property.

However, a right of an agency under sections 5301.80 to 5301.92 of

the Revised Code or under an environnental covenant, other than a

right as a holder, is not an interest in real property.

Sec. 5301.82. (A) An environnental covenant shall contain all

of the foll ow ng:

(1) A statenent that the instrunent is an environnental

covenant executed pursuant to sections 5301.80 to 5301.92 of the
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Revi sed Code;

(2) Alegally sufficient description of the real property

that is subject to the environnental covenant;

(3) A description of the activity and use limtations on the

real property;

(4) Requirenents for notice following transfer of a specified

interest in, or concerning proposed changes in the use of,

applications for building pernits for, or proposals for any site

work affecting contam nation on, the property that is subject to

the environnental covenant;

(5) The nane or identity of every hol der;

(6) Rights of access to the property granted in connection

with inplenentation or enforcenent of the environnental covenant:;

(7) The signatures of the applicable agency., every hol der,

and, unless waived by the agency, every owner of the fee sinple of

the real property that is subject to the environnental covenant;

(8) An identification of the nane and | ocation of any

admi nistrative record for the environnmental response project

pursuant to which the environnental covenant i s created.

(B) In addition to the information required by division (A

of this section, an environnental covenant may contai n ot her

information, restrictions, and requirenents agreed to by the

per sons who signed the environmental covenant, including any of

the foll ow ng:

(1) Requirenents for periodic reporting describing conpliance

with the environnental covenant;

(2) A brief narrative description of contanination on the

property and its renedy., including the contam nants of concern

the pat hways of exposure, linmts on exposure, and the |ocation and

extent of the contam nation;
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(3) Limtations on anendnent or ternination of the

environnental covenant in addition to those established in
sections 5301.89 and 5301.90 of the Revi sed Code;

(4) Rights of the holder in addition to the right to enforce

the environnmental covenant pursuant to section 5301.91 of the
Revi sed Code.

(C In addition to other conditions for an agency's approval

of an _environnental covenant. the agency may require those persons

specified by the agency who have interests in the real property

that is the subject of the environnental covenant to sign the

covenant.

Sec. 5301.83. (A) A copy of an environnental covenant shall

be provided to all of the following in a manner required by the

appl i cabl e agency:

(1) Each person that signed the environnmental covenant;

(2) Each person holding a recorded interest in the real

property that is subject to the environnental covenant;

(3) Each person in possession of the real property that is

subj ect to the environnental covenant;

(4) Each unit of |local governnent in which the real property

that is subject to the environnental covenant is | ocated;

(5) Any other person that the agency requires.

(B) The validity of an environnental covenant is not affected

by failure to provide a copy of the environnental covenant as

reqgui red under this section.

Sec. 5301.84. An _agency is bound by any obligation that it

expressly assunes in an environnental covenant, but an agency does

not assune obligations nerely by signing an environnental
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covenant. Any other person that signs an environnental covenant is

bound by the obligations that the person assunes in the

envi ronmental covenant, but signing the environnmental covenant

does not change obligations, rights, or protections that are

granted or inposed under | aw other than sections 5301.80 to
5301.92 of the Revised Code. except as provided in the

envi ronnental covenant.

Sec. 5301.85. (A) An environnental covenant that conplies
with sections 5301.80 to 5301.92 of the Revised Code runs with the

| and.

(B) An environnental covenant that is otherwi se effective is

valid and enforceable even if any of the following limtations on

enforcenent of interests applies:

(1) It is not appurtenant to an interest in real property.

(2) 1t can be or has been assigned to a person other than the

ori gi nal hol der.

(3) It is not of a character that has been recognized

traditionally at common | aw.

(4) 1t inposes a negative burden

(5) It inposes an affirnmative obligation on a person havi ng

an interest in the real property or on the hol der

(6) The benefit or burden of the environnental covenant does

not touch or concern real property.

(7) There is no privity of estate or contract.

(8) The holder dies. ceases to exist, resigns., or is

r epl aced.

(9) The owner of an interest that is subject to the

envi ronnental covenant and the holder are the sane person
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(C) An instrument that creates restrictions or obligations

with respect to real property that would qualify as activity and

use limtations except for the fact that the instrunent was
recorded before the effective date of sections 5301.80 to 5301.92

of the Revised Code is not invalid or unenforceabl e because of any

of the limtations on enforcenent of interests described in

division (B) of this section or because it was identified as an

easenent, servitude, deed restriction, or other interest. Sections

5301.80 to 5301.92 of the Revised Code do not apply in any other

respect to such an instrunent.

(D) Sections 5301.80 to 5301.92 of the Revised Code do not

invalidate or render unenforceable any interest. whether

desi gnated as an environnental covenant or other interest, that is

ot herwi se enforceabl e under the laws of this state.

(E) Nothing in sections 5301.80 to 5301.92 of the Revised

Code shall be construed to restrict, affect, or inpair the rights

of any person under the Revised Code or commpn |law to enter into

or record a restrictive covenant, institutional control., easenent,

servitude, or other restriction on the use of property that does

not satisfy the requirenents of division (A of section 5301.82 of

the Revised Code and does not have the perni ssion, approval, or

consent of an agency. political subdivision, requlatory body, or

other unit of governnent. However, a restrictive covenant,

institutional control, easenent, servitude, or other restriction

on the use of property entered into or recorded wi thout such

perm ssi on, approval. or consent is not an environnental covenant

and i s not binding on an agency. political subdivision, requlatory

body. or other unit of governnent.

Sec. 5301.86. Wth respect to interests in real property in

exi stence at the tine that an environnental covenant is created or

anended, all of the followi ng apply:
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(A) An interest that has priority under other law is not

af fected by an environnental covenant unless the person that owns

the interest agrees to subordinate that interest to the

envi ronnental covenant.

(B) Sections 5301.80 to 5301.92 of the Revised Code do not

require a person that owns a prior interest to subordinate that

interest to an environnental covenant or to agree to be bound by

t he covenant.

(G A subordinati on agreenent may be contained in an

environnental covenant or in a separate record. |If the

environnental covenant covers commonly owned property in a conmbn

interest community, the record nay be signed by any person who is

aut hori zed by the common interest community.

(D) An agreenent by a person to subordinate a prior interest

to an environnental covenant affects the priority of that

persons's interest, but does not by itself inpose any affirmative

obligation on the person with respect to the environnenta

covenant.

Sec. 5301.87. Sections 5301.80 to 5301.92 of the Revi sed Code

do not authorize a use of real property that is otherw se

prohi bited by zoning., by |aw other than sections 5301.80 to

5301.92 of the Revised Code requlating use of real property, or by

a recorded instrunent that has priority over an environnmenta

covenant. An environnental covenant nmay prohibit or restrict uses

of real property that are authorized by zoning or by | aw other
than sections 5301.80 to 5301.92 of the Revised Code.

Sec. 5301.88. (A) Except as otherw se provided in division

(B) of this section, an environnental covenant and any anmendnent

or termination of the environnental covenant shall be filed in the

office of the county recorder of each county in which the rea
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property that is subject to the environnental covenant is | ocated

and shall be recorded in the sanme manner as a deed to the

property. For purposes of indexing., a holder shall be treated as a

grant ee.

(B) Pursuant to Chapter 5309. of the Revised Code, an

environnental covenant and any amendnent or term nation of the

envi ronnental covenant in connection with reqistered | and, as
defined in section 5309.01 of the Revised Code, shall be entered

as a nenorial on the page of the reqgister where the title of the

owner_is reqistered.

(C) Except as otherw se provided in division (C of section

5301. 89 of the Revised Code, an environnmental covenant is subject

to the laws of this state governing recording and priority of

interest in real property.

Sec. 5301.881. If it is not feasible under sections 5301. 80

to 5301.92 of the Revised Code to enter into an environnenta

covenant for federal property, including, but not limted to, a

federal property that renmnins an active nmlitary installation or

is transferred fromone federal agency to another federal agency.

the federal government nmay use any other nechanismto ensure that

future land use of the property will be conpatible with the |evels

of hazardous nmmterials, hazardous wastes or constituents, or

hazar dous substances that remain on the property. A nechani smthat

the federal governnment nmay use under this section includes, but is

not limted to, anendnents to the federal governnent facility

naster plan. building physical nmonunents. agreenents between

federal agencies, and agreenents between the federal governnent

facility and the Chio environnental protection agency. The

applicable federal agency that uses the particul ar nechani sm shal

file a notice of that nechanismin the office of the county
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recorder of the county in which the federal property is |ocated.

Sec. 5301.89. (A An environnental covenant is perpetua

unl ess any of the follow ng applies:

(1) The environnmental covenant is limted by its terns to a

specific duration or is termnated by its terns by the occurrence

of a specific event.

(2) The environnental covenant is term nated by consent

pursuant to section 5301.90 of the Revised Code.

(3) The environnmental covenant is term nated pursuant to

division (B) of this section.

(4) The environnmental covenant is term nated by foreclosure

of an interest that has priority over the environnmental covenant.

(5) The environnental covenant is ternmnated or nodified in

an_em nent donmin proceeding, but only if all of the foll ow ng

appl y:

(a) The agency that signed the environnental covenant is a

party to the proceeding.

(b) Al persons identified in divisions (A and (B) of

section 5301.90 of the Revised code are given notice of the

pendency of the proceedinag.

(c) The court deternines, after a hearing, that the

termnation or nodification will not adversely affect hunman health

or safety or the environnment.

(B) If the agency that signed an environnental covenant has

determ ned that the intended benefits of the environnental

covenant can no longer be realized, a court. under the doctrine of

changed circunstances, in an action in which all persons
identified in divisions (A and (B) of section 5301.90 of the

Revi sed Code have been qgiven notice, nmay terninate the
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envi ronnental covenant or reduce its burden on the real property

that is subject to the environnental covenant.

(C) Except as otherw se provided in divisions (A and (B) of

this section, an environnental covenant nmay not be exti ngui shed,

limted, or inpaired through issuance of a tax deed. foreclosure

of atax lien., or application of the doctrine of adverse

possessi on, prescription, abandonnent, waiver, |ack of

enforcenent, or acqui escence or a simlar doctrine.

(D) An environnmental covenant may not be extingui shed,

limted, or inpaired by application of sections 5301.47 to 5301.56

of the Revi sed Code.

Sec. 5301.90. (A) An environnental covenant nmay be anended or

term nated by consent only if the anendnent or ternmnation is

signed by all of the foll ow ng:

(1) The applicabl e agency:

(2) Unless waived by that agency, the current owner of the

fee sinple of the real property that is subject to the

envi ronnent al _covenant

(3) Each person that originally signed the environnmental

covenant unl ess the person waived in a signed record the right to

consent _or a court finds that the person no |l onger exists or

cannot be located or identified with the exercise of reasonabl e

diligence;

(4) Except as otherwi se provided in division (D)(2) of this

section, each hol der.

(B) If an interest in real property is subject to an

envi ronnental covenant., the interest is not affected by an

anmendnent of the environnental covenant unless the current owner

of the interest consents in witing to the anendment or has wai ved

in a signed record the right to consent to anendnents.
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(C) Except for an assignnent undertaken pursuant to a

governnental reorganization, assignnment of an environnenta

covenant to a new holder is an anendnent of the environnenta

covenant.

(D) Except as otherw se provided in an environnmental

covenant, both of the foll ow ng apply:

(1) A holder may not assign its interest w thout consent of

the other parties to the environnental covenant specified in

division (A of this section

(2) A holder may be renpved and repl aced by agreenent of the

other parties specified in division (A of this section.

(E) A court of conpetent jurisdiction may fill a vacancy in

the position of holder.

Sec. 5301.91. (A) Acivil action for injunctive or other

equitable relief for violation of an environnental covenant nay be

nai nt ai ned by any of the foll ow nag:

(1) A party to the environnental covenant specified in
di vision (A of section 5301.90 of the Revised Code that is not

ot herwi se specified in divisions (A (2) to (6) of this section;

(2) The environnental protection agency:

(3) The applicable agency if it is other than the

envi ronnental protection agency;

(4) Any person to whom the environnental covenant expressly

grants the authority to maintain such an action;

(5) A person whose interest in the real property or whose

collateral or liability may be affected by the all eged violation

of the environnental covenant;

(6) A unit of local governnent in which the real property

that is subject to the environnental covenant is | ocated.
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(B) Sections 5301.80 to 5301.92 of the Revised Code do not

limt the reqgulatory authority of the applicable agency or the

environnental protection agency if it is not the applicabl e agency

under any | aw other than sections 5301.80 to 5301.92 of the

Revi sed Code with respect to an environnental response project.

(C) A person is not responsible for or subject to liability

for environnental renmediation solely because it has the right to

enforce an environnental covenant.

Sec. 5301.92. Sections 5301.80 to 5301.92 of the Revi sed Code

nodify, limt, or supersede the "Electronic Signatures in d obal
and National Commerce Act." 114 Stat. 464 (2000), 15 U.S. C. 7001
et seqa.. as anended., except that sections 5301.80 to 5301.92 of

the Revised Code do not nodify, limt, or supersede section 101 of

that act, 15 U . S.C. 7001(a). as anended., or authorize electronic

delivery of any of the notices described in section 103 of that
act, 15 U.S.C. 7003(b)., as anended.

Section 2. That existing sections 123.01, 317.08, 3734. 22,
3734.24, 3734.25, 3734.26, 3737.88, 3737.882, 3745.01, 3746.01,
3746. 04, 3746.05, 3746.10, 3746.11, 3746.13, 3746.14, and 3746.171

of the Revised Code are hereby repeal ed.
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