As Introduced

125th General Assembly
Regular Session S. B. No. 106
2003-2004

Senators Carey, Mumper, Stivers, Harris, Prentiss

A BILL

To amend sections 4735.53, 4735.58, 4735.70, 4735.71
and 4735.72, to enact new sections 4735.56 and
4735.57 and section 4735.181, and to repeal
sections 4735.56, 4735.57, and 4735.73 of the
Revi sed Code to nodify agency rel ati onshi ps
bet ween real estate |licensees and custoners,

i ncl udi ng disclosures made to customers, and to
establish a penalty for nonconpliance with

di scl osure requirenents.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4735.53, 4735.58, 4735.70, 4735.71
and 4735. 72 be anended and new sections 4735.56 and 4735.57 and
section 4735.181 of the Revised Code be enacted to read as

foll ows:

Sec. 4735.181. (AX(1) It shall be a violation of division
(A) (9) of section 4735.18 of the Revised Code if any individual

licensed as a real estate broker or sal esperson pursuant to this
chapter fails to conply with section 4735.55, 4735.56, or 4735.58

of the Revised Code or any rul es adopted under those sections.

(2) When the superintendent deternm nes that a violation of
division (A (9) of section 4735.18 of the Revi sed Code has
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occurred because a |licensee has failed to conply with section
4735.55, 4735.56, or 4735.58 of the Revised Code or any rules

adopt ed under those sections, the superintendent may do either of

the foll ow ng:

(a) Initiate disciplinary action under section 4735.051 of

the Revised Code for a violation of division (A (9) of section
4735.18 of the Revised Code, in accordance with Chapter 119. of
t he Revi sed Code;

(b) Personally, or by certified mail, serve a citation and

i npose sanctions in accordance with this section upon the

| i censee.

(B) Every citation served under this section shall give

notice to the licensee of the alleged violation or violations

charged and informthe licensee of the opportunity to request a

hearing in accordance with Chapter 119. of the Revised Code. The

citation also shall contain a statenent of a fine of up to two

hundred dollars per violation. Al fines collected pursuant to

this section shall be credited to the real estate recovery fund,

created in the state treasury under section 4735.12 of the Revised

Code.

(O (1) If any licensee is cited three tinmes under this

section within twelve consecutive nonths, the superintendent shal

initiate disciplinary action pursuant to section 4735.051 of the

Revi sed Code for any subsequent violation that occurs within the

sane twel ve-nont h peri od.

(2) If alicensee fails to request a hearing within thirty

days of the date of service of the citation, or the licensee and

the superintendent fail to reach an alternative agreenent, the

citation shall becone final

(D) Unless otherwi se indicated, the |licensee naned in a fina

citation under this section nust neet all requirenents contained
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in the final citation within thirty days of the effective date of

that citation.

(E) The superintendent shall suspend automatically a

licensee's license if the licensee fails to comply with division

(D) of this section.

Sec. 4735.53. (A) The types of agency relationships a
licensee may establish in a real estate transaction are |imted to

the foll ow ng:

(1) An agency relationship between the licensee and the

seller;

(2) An agency relationship between the |icensee and the

pur chaser;

(3) A dual agency relationship between the |icensee and both

the seller and the purchaser;

(4) A subagency rel ationship between the |licensee and the

client of another |icensee.

(B) When an agency relationship is forned between a |licensee

and a client, beth all of the follow ng apphby also are considered

the agent of that client:

(1) The brokerage with whomthe licensee is affiliated and_

except as provided in division (C of section 4735.70 of the

Revi sed Code, the managenent |evel licensees in that brokerage who

have direct supervisory duties over |icensees are—also—agents—-of
that—eH-ent;

(2) Any licensee enployed by, or affiliated with, the

br oker age who receives confidential information fromthe agent of

the client is—alsoanagent—of that client;

(3) Any other licensee in the brokerage who assisted in

establishing the agency rel ationship:;
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(4) Any licensee in the brokerage who specifically is

appointed with the client's consent to represent that client.

(C) Except as otherwi se provided in divisions (B)(1) ard{2
to (4) of this section, another |icensee who is affiliated with
the sane brokerage as the licensee is not an agent of that client

| I L . L bl chi I
Lat] i . £ call . | witht] " ,
consent—to represent—the client.

{S-(D) A paynent or the prom se of a paynent to a licensee
does not determnm ne whether an agency rel ationshi p has been created
between a |icensee and a client or between other |icensees in the

br okerage with which the licensee is affiliated and that client.

Sec. 4735.56. (A) Each brokerage shall develop a witten

br okerage policy on agency to be given to prospective sellers and

purchasers in accordance with divisions (€ and (D) of this

section.

(B) The brokerage policy on agency described in division (A

of this section shall include all of the follow ng infornmation

(1) An explanation of the permn ssible agency rel ati onshi ps

avai | abl e under section 4735.53 of the Revised Code and the duties

that the agent owes their client;

(2) The brokerage's policy on representation of purchasers or

sellers;

(3) Whether at sone tine during the agency relationship the

brokerage and its |licensee nay act as a dual agent. and the

options and consequences for the client if a dual agency situation

arises including the right of the client to ternm nate the agency

rel ati onshi p and seek representation from anot her source;

(4) Wiether at sone tine during the agency rel ationship,

anot her licensee affiliated with the sane brokerage as the
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licensee may becone the exclusive agent for the other party in the

transacti on and whether each licensee will represent only the

interests of that |icensee's client;

(5) The brokerage's policy on cooperation with other

br oker ages, including whether the brokerage offers conpensation to

ot her brokerages or will seek conpensation from other brokerages:

(6) That a brokerage that has a purchaser as a client

represents the purchaser's interests even though the seller's

agent or the seller may conpensate that purchaser's brokerage;

(7) That the signature of the purchaser or the seller

i ndi cates acknow edgenent of receipt of the brokerage policy on

agency.

(G Alicensee acting as a seller's agent shall provide the

seller with the brokerage policy on agency described in this

section prior to marketing or showing the seller's property and

shall obtain a signature fromthe seller acknow edging receipt. |f

the seller refuses to provide a signature acknow edgi ng recei pt of

the brokerage policy on agency, the licensee shall note this on

the policy.

(D) Alicensee working directly with a purchaser in a rea

estate transaction, whether as the purchaser's agent. the seller's

agent, or the seller's subagent, shall provide the purchaser wth

the brokerage policy on agency described in this section and

obtain a signature fromthe purchaser acknow edqgi ng receipt of the

policy. If the purchaser refuses to provide a signature

acknow edqgi ng recei pt of the brokerage policy on agency, the

licensee shall note this on the policy. The brokerage policy on

agency shall be provided to a purchaser prior to the earliest of

the foll owi ng events:

(1) Initiating a prequalification evaluation to determnne

whet her the purchaser has the financial ability to purchase or
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| ease the particul ar property:;

(2) Requesting specific financial information fromthe

purchaser to deterni ne the purchaser's ability to purchase or

finance real estate in a particular price range;

(3) Showi ng the property to the purchaser other than at an

open house;

(4) Discussing, with the purchaser, the nmaking of an offer to

pur chase or | ease real property:;

(5) Submtting an offer to purchase or | ease real property on

behal f of the purchaser.

(E) If the earliest event described in division (D) of this

section is by tel ephone or electronic mail, the |icensee shal

di scl ose by that sane nediumthe nature of the agency rel ationship

that the |licensee has with both the seller and the purchaser. The

| i censee shall provide the purchaser with the brokerage policy on

agency described in this section at the first neeting with the

purchaser following this disclosure of the agency rel ati onship.

(F) Alicensee acting as a seller's agent is not reaquired to

provi de a purchaser with the brokerage policy on agency described

in this section except in the case of an event described in

division (D) of this section

(G The disclosure requirenents of this section do not apply

in any of the follow ng situations:

(1) The rental or |leasing of residential pren ses as defined

in section 5321.01 of the Revised Code, if the rental or |ease

agreenent can be perforned in eighteen nonths or | ess;

(2) The referral of a prospective purchaser or seller to

anot her |icensee;

(3) Transactions involving the sale, |ease, or exchange of

foreign real estate as defined in division (E) of section 4735.01

Page 6

142

143
144
145

146
147

148
149

150
151

152
153
154
155
156
157
158

159
160
161
162

163
164

165
166
167

168
169

170
171



S. B. No. 106
As Introduced

of the Revised Code;

(4) Transactions involving the sale of a cenetery lot or a

cenetery internent riaght.

Sec. 4735.57. (A) The superintendent of real estate, with the

approval of the Chio real estate conmi ssion, shall establish by

rule the agency disclosure statenent. The agency di scl osure

statenent shall contain a place for the licensee and the parties

to the transaction to sign and date the statenent and shal

contain sections for the disclosure or explanation of all of the

foll owi ng:

(1) Unless confidential, the nanes of all the parties in the

transacti on;

(2) The address of the property being sold or |eased;

(3) The nane of the licensee or |licensees and the brokerage

with which each |licensee is affiliated;

(4) The party that each licensee in the naned brokerage

represents in the transaction

(5) If two licensees affiliated with the sane brokerage

represent the purchaser and the seller, whether each |licensee

represents their separate client or are acting as dual agents;

(6) If only one licensee is involved in the transaction,

whet her _that licensee is a dual agent or represents only one party

to the transaction

(7) 1f both the purchaser and the seller are represented by

licensees affiliated with the sane brokerage. that the brokerage

is a dual agent;

(8) That the signature of the client indicates the client's

i nformed consent to the agency relationship and that if the client

does not understand the agency disclosure statenent, the client
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shoul d consult an attorney.

(B) On the reverse side of the agency disclosure statenent,

the duties of a licensee acting as a dual agent shall be specified

and contain sections disclosing all of the foll ow ng:

(1) An explanation of the nature of a dual agency

relationship, including a statenent that in serving as a dual

agent, licensees in the brokerage represent two clients whose

interests are, or at tinmes could be, different or adverse;

(2) That as a result of the dual agency rel ationship, the

dual agent may not be able to advocate on behalf of the client to

the sane extent the agent may have if the agent represented only

one client.

(3) A description of the duties the brokerage and its

affiliated |licensees and enpl oyees owe to each client, including

the duty of confidentiality;

(4) That neither the brokerage nor its affiliated |icensees

have any material relationship with either client other than

incidental to the transaction, or if the brokerage or its

affiliated |licensees have such a relationship. a disclosure of the

nature of the relationship. For purposes of this division,

"material relationship" neans any actually known personal,

famlial. or business relationship between the brokerage or an

affiliated licensee and a client that could inpair the ability of

the brokerage or affiliated |licensee to exercise | awful and

i ndependent judgnent relative to another client.

(5) That as a dual agent. the brokerage cannot engage in

conduct that is contrary to the interests or instructions of one

party or act in a biased nanner on behalf of one party:;

(6) A section specifying the source of conpensation to the

real estate broker:
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(7) That the client does not have to consent to the dua

agency rel ationship, and the options available to the client for

representation in the transaction if the client does not consent,

including the right of the client to ternm nate the agency

rel ati onship and seek representation from another source;

(8) That the consent to the dual agency rel ationship by the

client has been given voluntarily, that the signature indicates

i nformed consent, and that the duties of a |licensee acting as a

dual agent disclosed to the client pursuant to division (B) of

this section have been read and under st ood.

(C) The disclosure requirenents of this section do not apply

in any of the followng situations:

(1) The rental or leasing of residential prem ses as defined

in section 5321.01 of the Revised Code, if the rental or |ease

agr eenent _can be perfornmed in ei ghteen nonths or | ess:

(2) The referral of a prospective purchaser or seller to

anot her 1i censee;

(3) Transactions involving the sale., |ease. or exchange of

foreign real estate as defined in division (E) of section 4735.01
of the Revised Code;

(4) Transactions involving the sale of a cenetery lot or a

cenetery internent riaght.

(D) The licensee is obligated to performall duties inposed

on a real estate agent at commpbn | aw except to the extent the

duties are inconsistent with the duties prescribed in this chapter

or _are otherwi se nodified by agreenent.

Sec. 4735.58. (A) Alicenseeactingas—aseller s agent—shall
L d I L] i el I Cbed i
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& Alicensee who is a purchaser's agent or a seller's
subagent working with a purchaser shall present the agency

di scl osure statenment described in section 4735.57 of the Revised
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Code to the purchaser and request the purchaser to sign and date

the statenent pursuant—todivision{Brof this section no later

than the preparation of an offer to purchase or |ease, or a

witten request for a proposal to | ease. The |licensee shal

deliver the statenent signed by the purchaser to the seller's

agent, or to the seller if the seller is not represented by an
agent, prior to presenting the seller with either a witten offer
to purchase or |lease, or a witten request for a proposal to

| ease.

{B-(B) A licensee selling property at auction shall, prior to
the auction, verbally disclose to the audience that the |icensee
represents the seller in the real estate transaction. The |icensee
shal | provide the agency disclosure statenent described in section
4735.57 of the Revised Code to the successful bidder prior to the

bi dder's signing a purchase contract.

{E-(C) Evidence that a |icensee has failed to conply with
this section constitutes prina-facie evidence of nisconduct in
violation of division (A)(6) of section 4735.18 of the Revised
Code.

Sec. 4735.70. The follow ng are dual agents under this

chapt er:

(A) A licensee who represents both the purchaser and the

seller as clients in the sane real estate transaction

(B) A brokerage that represents both the purchaser and the

seller as clients in the sane real estate transaction

(O A nmanagenent |evel |icensee who represents a client in an

i n-conpany transaction__If there is nore than one managenent | evel

licensee affiliated with the brokerage and either of the follow ng

applies, the nanagenent | evel |licensee is not a dual agent:

(1) The mmnagenent |l evel licensee personally represents
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either the seller or the purchaser in a transaction, in which case

t he managenent | evel licensee will represent only the interests of

that |licensee's client.

(2) The managenent |l evel licensee is the purchaser or seller

in a transaction and will represent only that licensee's interest.

Sec. 4735.71. (A) Exeept—as—provided+tn—divisieon{CE—ofthis
seet+on—noe No |icensee or brokerage shall participate in a dual

agency rel ationship described in section 4735.70 of the Revised
Code unl ess both the seller and the purchaser in the transaction
have full know edge of the dual representation and consent in
witing to the dual representation on the dual agency di scl osure
statenment described in section 4/35—+#3 4735.57 of the Revised
Code. Before a |licensee obtains the consent of any party to a dua
agency rel ationship, the licensee shall disclose to both the
purchaser and the seller all relevant information necessary to
enabl e each party to nmake an informed decision as to whether to
consent to the dual agency relationship. If, after consent is
obtained, there is a material change in the information disclosed
to the purchaser and the seller, the licensee shall disclose such
the change of information to the purchaser and the seller and give

them an opportunity to revoke their consent.

(B) Fhebrokerageshatl—meke the dualagency—diseclosureto
I I I I I . I L
I . Ly al Lot . I
| . hal | o L d I lal
i el . el : L I . I
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B> No brokerage shall participate in a dual agency 366

rel ationship described in division (C of section 4735.70 of the 367
Revi sed Code, unless each of the following conditions is net: 368
(1) The brokerage has established a procedure under section 369
4735.54 of the Revised Code under which |icensees, including 370
managenent | evel |icensees, who represent one client will not have 371
access to and will not obtain confidential information concerning 372
anot her client of the brokerage involved in the dual agency 373
transacti on. 374
(2) The licensee who is an agent for each client in the dual 375
agency relationship fulfills the licensee's duties exclusively to 376
that client. 377
Sec. 4735.72. (A) The brokerage and managenent | evel 378
licensees in a brokerage in which there is a dual agency 379
relati onship described in diHsions—{A—and—{B)—-of section 4735.70 380
of the Revised Code shall do each of the foll ow ng: 381

(1) Objectively supervise the affiliated licensees in the 382
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fulfillment of their duties and obligations to their respective

clients;

(2) Refrain from advocating or negotiating on behal f of

either the seller or the purchaser;

(3) Refrain fromdisclosing to any ot her enpl oyee of the
br okerage or any party or client, any confidential information of
a client of which the brokerage or managenent | evel |icensee
becones aware and fromutilizing or allowing to be utilized for
the benefit of another client, any confidential information

obtained froma client.

(B) Wien two nenraragerent—tevel |icensees affiliated with

the sanme brokerage represent separate clients in the sane
transaction, each affiliated |licensee shall do both of the

foll ow ng:

(1) Serve as the agent of only the party in the transaction

the licensee agreed to represent;

(2) Fulfill the duties owed to the respective client as set

forth in this chapter and as agreed in the agency agreenent.

(O) In all cases, a managenent |evel |icensee shall keep

confidential information of the client or brokerage.

(2) Nothing in this section prohibits the brokerage or
managenent | evel |icensees in the brokerage from providing
factual, nonconfidential information that presents or suggests

obj ective options or solutions, or assisting the parties in an

unbi ased manner to negotiate or fulfill the ternms of the purchase

contract or |ease, provided that confidential information of a
client is not utilized in any manner in fornulating such

suggestions or providing sueh this assistance.

(D) No cause of action shall arise on behalf of any person

against a licensee in a dual agency relationship for making
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di scl osures to the parties that are permtted or required by this
chapter~ or that have been nade on the dual agency discl osure
statenent. Mking permitted disclosures does not terninate any

agency rel ationship between a licensee and a client.

(E)(1) If a brokerage determ nes that confidentia
informati on of one client in a dual agency rel ationship has becone
known to any |icensee enployed by or affiliated with the brokerage
who is representing the other client in the dual agency
relationship, as a result of the failure of the brokerage, its
licensees, or its enployees to maintain such confidentiality, the

br okerage shall do both of the foll ow ng:

(a) Notify both clients of sueh the fact immediately in
witing;
(b) Ofer to resign representation of both clients.

(2) If either client elects to accept sueh the resignation,
the brokerage shall not be entitled to any conpensation fromthat
client. If either client does not accept sueh the resignation, the

br okerage may continue to represent that client.

(3) Alicensee who obtains confidential information
concerni ng another client of the brokerage in a dual agency
relationship shall not, under any circumnmstances, disclose that
information to or use that information for the benefit of the

| i censee's client.

(F) Aclient of a brokerage who is involved in a dual agency
relationship may bring an individual action against a brokerage
and any licensee who has failed to conply with the procedure
described in division (B(3-(B)(1) of section 4735.71 of the
Revi sed Code to recover actual danamges and to rescind an agency

agreenment with the brokerage.

Section 2. That existing sections 4735.53, 4735.58, 4735.70,
4735. 71, and 4735.72 and sections 4735.56, 4735.57, and 4735.73 of
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t he Revised Code are hereby repeal ed. 444



