As Reported by the Senate Judiciary--Criminal Justice Committee

125th General Assembly
Regular Session Sub. S. B. No. 11
2003-2004

Senators Goodman, Blessing, Hottinger, Harris, Jacobson, Randy Gardner,

Coughlin, Carey, Prentiss, Spada, Herington, Schuring, Stivers, Dann

A BILL

To amend sections 109.573, 2953.21, and 2953. 23 and
to enact sections 2953.71 to 2953.83 of the
Revi sed Code to establish a nmechani sm and
procedures for the DNA testing of certain innmates
serving a prison termfor a felony or under a

sent ence of death.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 109.573, 2953.21, and 2953. 23 be
amended and sections 2953. 71, 2953.72, 2953.73, 2953.74, 2953.75,
2953. 76, 2953.77, 2953.78, 2953.79, 2953.80, 2953.81, 2953.82, and
2953. 83 of the Revised Code be enacted to read as foll ows:

Sec. 109.573. (A) As used in this section:
(1) "DNA" neans human deoxyri bonucl ei c aci d.

(2) "DNA anal ysis" neans a | aboratory analysis of a DNA
specinmen to identify DNA characteristics and to create a DNA

record.

(3) "DNA database" neans a collection of DNA records from
forensic casework or fromcrinme scenes, specinens from anonynous

and unidentified sources, and records collected pursuant to
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sections 2152. 74 and 2901. 07 of the Revised Code and a popul ati on
statistics database for deternmining the frequency of occurrence of

characteristics in DNA records.

(4) "DNA record" neans the objective result of a DNA anal ysis
of a DNA specinen, including representations of DNA fragnent
| engths, digital images of autoradi ographs, discrete allele
assi gnnent nunbers, and ot her DNA speci nen characteristics that

aid in establishing the identity of an individual.

(5) "DNA specinmen" includes human bl ood cells or

physi ol ogi cal tissues or body fluids.

(6) "Unidentified person database" nmeans a collection of DNA
records, and, on and after May 21, 1998, of fingerprint and
phot ograph records, of unidentified human corpses, human remains,

or living individuals.

(7) "Relatives of mssing persons database" neans a
coll ection of DNA records of persons related by consanguinity of

the first degree to a missing person

(8) "Law enforcenent agency" neans a police departnent, the
office of a sheriff, the state highway patrol, a county
prosecuting attorney, or a federal, state, or |ocal governmental
body that enforces crimnal |aws and that has enpl oyees who have a

statutory power of arrest.

(B) (1) The superintendent of the bureau of crim nal

identification and investigation may do all of the follow ng:

(a) Establish and maintain a state DNA | aboratory to perform

DNA analysis anal yses of DNA speci nens;
(b) Establish and maintain a DNA dat abase;
(c) Establish and nmintain an unidentified person database to

aid in the establishnment of the identity of unknown human cor pses,

human remains, or living individuals;
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(d) Establish and maintain a relatives of m ssing persons
dat abase for conparison with the unidentified person database to
aid in the establishnent of the identity of unknown human corpses,

human remai ns, and |iving individuals.

(2) If the bureau of crimnal identification and
i nvestigation establishes and maintains a DNA | aboratory and a DNA
dat abase, the bureau nay use or disclose infornmation regardi ng DNA

records for the foll ow ng purposes:

(a) The bureau may disclose information to a | aw enforcenent

agency for purposes of identification.

(b) The bureau shall disclose pursuant to a court order
i ssued under section 3111.09 of the Revised Code any i nformation
necessary to determ ne the existence of a parent and child
relationship in an action brought under sections 3111.01 to
3111. 18 of the Revised Code.

(c) The bureau may use or disclose infornmation fromthe
popul ati on statistics database, for identification research and

protocol devel oprment, or for quality control purposes.

(3) If the bureau of criminal identification and
investigation establishes and maintains a relatives of m ssing

persons dat abase, all of the follow ng apply:

(a) If a person has disappeared and has been conti nuously
absent fromthe person's place of last domicile for a thirty-day
or longer period of time wthout being heard fromduring the
peri od, persons related by consanguinity of the first degree to
the m ssing person may subnit to the bureau a DNA specinmen, the
bureau may include the DNA record of the specinen in the relatives
of m ssing persons database, and, if the bureau does not include
the DNA record of the specinen in the relatives of mssing persons
dat abase, the bureau shall retain the DNA record for future

reference and inclusion as appropriate in that database.
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(b) The bureau shall not charge a fee for the subnission of a

DNA speci nmen pursuant to division (B)(3)(a) of this section

(c) If the DNA specinmen submtted pursuant to division
(B)(3)(a) of this section is collected by w thdraw ng bl ood from
the person or a simlarly invasive procedure, a physician,
regi stered nurse, licensed practical nurse, duly licensed clinical
| aboratory technician, or other qualified medical practitioner
shal | conduct the collection procedure for the DNA speci nen
subnmitted pursuant to division (B)(3)(a) of this section and shal
collect the DNA specinmen in a nedically approved manner. If the
DNA specinmen is collected by swabbing for buccal cells or a
simlarly noninvasive procedure, division (B)(3)(c) of this
section does not require that the DNA speci nen be collected by a
gqualified nmedical practitioner of that nature. No later than
fifteen days after the date of the collection of the DNA speci nen,
the person conducting the DNA specinmen collection procedure shal
cause the DNA specinmen to be forwarded to the bureau of crimn nal
identification and investigation in accordance with procedures
establ i shed by the superintendent of the bureau under division (H)
of this section. The bureau may provide the specinen vials,
mai | i ng tubes, |abels, postage, and instruction needed for the

collection and forwardi ng of the DNA specinen to the bureau

(d) The superintendent, in the superintendent's discretion
may conpare DNA records in the relatives of m ssing persons

dat abase with the DNA records in the unidentified person database.

(4) If the bureau of crimnal identification and
i nvestigation establishes and maintains an unidentified person
dat abase and if the superintendent of the bureau identifies a
mat chi ng DNA record for the DNA record of a person or deceased
person whose DNA record is contained in the unidentified person
dat abase, the superintendent shall informthe coroner who

subnitted or the | aw enforcenent agency that subnmitted the DNA
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specinen to the bureau of the match and, if possible, of the

identity of the unidentified person

(5) The bureau of crininal identification and investigation
may enter into a contract with a qualified public or private
| aboratory to perform DNA anal yses, DNA speci men nmai nt enance,
preservation, and storage, DNA record keeping, and other duties
requi red of the bureau under this section. A public or private
| aboratory under contract with the bureau shall follow quality
assurance and privacy requirenents established by the

superi ntendent of the bureau.

(C The superintendent of the bureau of crimna
identification and investigation shall establish procedures for
entering into the DNA database the DNA records submtted pursuant
to sections 2152.74 and 2901. 07 of the Revised Code and for
determ ning an order of priority for entry of the DNA records
based on the types of offenses comitted by the persons whose

records are submtted and the avail abl e resources of the bureau.

(D) When a DNA record is derived froma DNA speci nen provi ded
pursuant to section 2152.74 or 2901.07 of the Revised Code, the
bureau of crimnal identification and investigation shall attach
to the DNA record personal identification infornation that
identifies the person fromwhomthe DNA speci mren was taken. The
personal identification informati on nay include the subject
person's fingerprints and any other information the bureau
determ nes necessary. The DNA record and personal identification
information attached to it shall be used only for the purpose of
personal identification or for a purpose specified in this

secti on.

(E) DNA records, DNA specinens, fingerprints, and phot ographs
that the bureau of crimnal identification and investigation
receives pursuant to this section and sections 313.08, 2152. 74,

and 2901. 07 of the Revised Code and personal identification
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information attached to a DNA record are not public records under
section 149.43 of the Revised Code.

(F) The bureau of crininal identification and investigation
may charge a reasonable fee for providing information pursuant to
this section to any | aw enforcenment agency |ocated in another

state.

(G (1) No person who because of the person's enpl oynent or
of ficial position has access to a DNA specinen, a DNA record, or
ot her information contained in the DNA database that identifies an
i ndi vi dual shall know ngly disclose that specinen, record, or
informati on to any person or agency not entitled to receive it or

ot herwi se shall m suse that specinen, record, or information

(2) No person wi thout authorization or privilege to obtain
i nformati on contained in the DNA dat abase that identifies an

i ndi vi dual person shall purposely obtain that infornation

(H) The superintendent of the bureau of crininal
identification and investigation shall establish procedures for

all of the follow ng:

(1) The forwarding to the bureau of DNA specinens collected
pursuant to division (H of this section and sections 313. 08,
2152. 74, and 2901. 07 of the Revised Code and of fingerprints and
phot ogr aphs col | ected pursuant to section 313.08 of the Revised
Code;

(2) The collection, maintenance, preservation, and anal ysis

of DNA speci nens;

(3) The creation, maintenance, and operation of the DNA

dat abase;

(4) The use and dissem nation of infornmation fromthe DNA

dat abase;

(5) The creation, maintenance, and operation of the
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uni dentifi ed person database;

(6) The use and dissenination of infornmation fromthe

uni dentified person database;

(7) The creation, maintenance, and operation of the relatives

of m ssing persons database;

(8) The use and dissenination of information fromthe

relatives of m ssing persons database;

(9) The verification of entities requesting DNA records and
other DNA information fromthe bureau and the authority of the

entity to receive the infornation

(10) The operation of the bureau and responsibilities of
enpl oyees of the bureau with respect to the activities described

in this section.

(1) In conducting DNA anal yses of DNA specinens, the state

DNA | aboratory and any | aboratory with which the bureau has

entered into a contract pursuant to division (B)(5) of this

section shall give DNA anal yses of DNA specinens that relate to

ongoi ng crimnal investigations or prosecutions priority over DNA

anal yses of DNA specinens that relate to applications nade
pursuant to section 2953.73 or 2953.82 of the Revised Code.

Sec. 2953.21. (A (1)(a) Any person who has been convicted of
a crimnal offense or adjudicated a delinquent child and who
clainms that there was such a denial or infringenent of the
person's rights as to render the judgnment void or voidabl e under
the Chio Constitution or the Constitution of the United States,

and any person who has been convicted of a crinminal offense that

is a felony, who is an inmate, and for whom DNA testing that was

per formed under sections 2953.71 to 2953.81 of the Revised Code or

under section 2953.82 of the Revised Code provided results that

establish, by clear and convincing evidence, actual innocence of
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that felony offense or, if the person was sentenced to death.

establish, by clear and convincing evidence, actual innocence of

the aggravating circunstance or circunstances the person was found

quilty of committing and that is or are the basis of that sentence

of death, may file a petition in the court that inposed sentence,

stating the grounds for relief relied upon, and asking the court
to vacate or set aside the judgment or sentence or to grant other
appropriate relief. The petitioner may file a supporting affidavit

and ot her docunentary evidence in support of the claimfor relief.

(b) As used in division (A (1)(a) of this section, "actua

i nnocence" neans that, had the results of the DNA testing
conduct ed under sections 2953.71 to 2953.81 of the Revised Code or

under section 2953.82 of the Revi sed Code been presented at trial

no reasonabl e factfinder would have found the petitioner quilty of

the of fense of which the petitioner was convicted, or, if the

person was sentenced to death, no reasonable factfinder would have

found the petitioner quilty of the aggravating circunstance or

ci rcunst ances the petitioner was found quilty of commtti ng and

that is or are the basis of that sentence of death.

(2) A Except as otherw se provided in section 2953.23 of the

Revi sed Code, a petition under division (A)(1) of this section

shall be filed no later than one hundred ei ghty days after the
date on which the trial transcript is filed in the court of
appeal s in the direct appeal of the judgnent of conviction or
adjudication or, if the direct appeal involves a sentence of
death, the date on which the trial transcript is filed in the

suprene court. If no appeal is taken, except as otherw se provided

in section 2953.23 of the Revised Code, the petition shall be

filed no later than one hundred eighty days after the expiration

of the tinme for filing the appeal

(3) In a petition filed under division (A of this section, a
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person upen—whoma—sentence—of who has been sentenced to death has
been—inposed may ask the court to render void or voidable the

judgnent with respect to the conviction of aggravated nurder or
the specification of an aggravating circunstance or the sentence
of death.

(4) A petitioner shall state in the original or anended
petition filed under division (A) of this section all grounds for
relief clainmed by the petitioner. Except as provided in section
2953. 23 of the Revised Code, any ground for relief that is not so

stated in the petition is waived.

(5) If the petitioner in a petition filed under division (A
of this section was convicted of or pleaded guilty to a felony,
the petition may include a claimthat the petitioner was denied
the equal protection of the laws in violation of the Chio
Constitution or the United States Constitution because the
sentence i nmposed upon the petitioner for the felony was part of a
consi stent pattern of disparity in sentencing by the judge who
i nposed the sentence, with regard to the petitioner's race,
gender, ethnic background, or religion. If the supreme court
adopts a rule requiring a court of commn pleas to maintain
information with regard to an offender's race, gender, ethnic
background, or religion, the supporting evidence for the petition
shall include, but shall not be limted to, a copy of that type of
information relative to the petitioner's sentence and copi es of
that type of information relative to sentences that the sanme judge

i nposed upon ot her persons.

(B) The clerk of the court in which the petition is filed
shal | docket the petition and bring it pronptly to the attention

of the court. Fhepetitioner—neednot—serve—a—copy—of—thepetition
en—the prosecutingattoerney— The clerk of the court in which the

petition is filed inmediately shall forward a copy of the petition

to the prosecuting attorney of that county.
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(© The court shall consider a petition that is tinely filed
under division (A)(2) of this section even if a direct appeal of
the judgnent is pending. Before granting a hearing on a petition
filed under division (A) of this section, the court shal
determ ne whether there are substantive grounds for relief. In
maki ng such a determination, the court shall consider, in addition
to the petition, the supporting affidavits, and the docunentary
evi dence, all the files and records pertaining to the proceedings
agai nst the petitioner, including, but not linmted to, the
i ndictnent, the court's journal entries, the journalized records
of the clerk of the court, and the court reporter's transcript.
The court reporter's transcript, if ordered and certified by the
court, shall be taxed as court costs. If the court dism sses the
petition, it shall make and file findings of fact and concl usi ons

of law with respect to such disni ssal

(D) Wthin ten days after the docketing of the petition, or
within any further tinme that the court may fix for good cause
shown, the prosecuting attorney shall respond by answer or notion.
Wthin twenty days fromthe date the i ssues are made—up raised,
either party may nove for summary judgnment. The right to summary

judgrment shall appear on the face of the record.

(E) Unless the petition and the files and records of the case
show the petitioner is not entitled to relief, the court shal
proceed to a pronpt hearing on the issues even if a direct appea
of the case is pending. If the court notifies the parties that it
has found grounds for granting relief, either party may request an
appel l ate court in which a direct appeal of the judgment is

pending to renand the pending case to the court.

(F) At any tine before the answer or notion is filed, the
petitioner may amend the petition with or wi thout |eave or
prejudice to the proceedings. The petitioner nmay anend the

petition with | eave of court at any tine thereafter.
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(G If the court does not find grounds for granting relief,
it shall make and file findings of fact and concl usions of |aw and
shall enter judgnent denying relief on the petition. If no direct
appeal of the case is pending and the court finds grounds for
relief or if a pending direct appeal of the case has been renanded
to the court pursuant to a request made pursuant to division (E)
of this section and the court finds grounds for granting relief,
it shall make and file findings of fact and concl usions of |aw and
shall enter a judgnent that vacates and sets aside the judgnment in
guestion, and, in the case of a petitioner who is a prisoner in
custody, shall discharge or resentence the petitioner or grant a
new trial as the court determ nes appropriate. The court al so may
make suppl ementary orders to the relief granted, concerning such
matters as rearraignnent, retrial, custody, and bail. If the trial
court's order granting the petition is reversed on appeal and if
the direct appeal of the case has been renanded from an appellate
court pursuant to a request under division (E) of this section,
the appellate court reversing the order granting the petition
shall notify the appellate court in which the direct appeal of the
case was pending at the tinme of the remand of the reversal and
remand of the trial court's order. Upon the reversal and remand of
the trial court's order granting the petition, regardl ess of
whet her notice is sent or received, the direct appeal of the case

that was remanded i s reinstated.

(H Upon the filing of a petition pursuant to division (A) of

this section by a prsenrer—nA—astatecorrectionral—ihstitutieon—whe
has—received—the person sentenced to death peralty, only the

supreme court nay stay execution of the j(udgrenrt—challenged—by—the
petiti+oen sentence of death.

(1)(1) If a person whe—hasreceivedthe deathpenalty

sentenced to death intends to file a petition under this section

the court shall appoint counsel to represent the person upon a
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finding that the person is indigent and that the person either
accepts the appoi ntnment of counsel or is unable to nmake a

conmpet ent deci si on whether to accept or reject the appointnent of
counsel. The court may decline to appoint counsel for the person
only upon a finding, after a hearing if necessary, that the person
rejects the appoi ntnent of counsel and understands the | egal
consequences of that decision or upon a finding that the person is

not i ndi gent.

(2) The court shall not appoint as counsel under division
(1)(1) of this section an attorney who represented the petitioner
at trial in the case to which the petition relates unless the
person and the attorney expressly request the appointnent. The
court shall appoint as counsel under division (1)(1) of this
section only an attorney who is certified under Rule 20 of the
Rul es of Superintendence for the Courts of Chio to represent
i ndi gent defendants charged with or convicted of an offense for
whi ch the death penalty can be or has been inposed. The
i neffectiveness or inconpetence of counsel during proceedings
under this section does not constitute grounds for relief in a
proceedi ng under this section, in an appeal of any action under

this section, or in an application to reopen a direct appeal.

(3) Division (I) of this section does not preclude attorneys
who represent the state of Chio frominvoking the provisions of 28
US. C 154 with respect to capital cases that were pending in
federal habeas corpus proceedings prior to the effective date of
this amendnent insofar as the petitioners in those cases were
represented in proceedings under this section by one or nore
counsel appointed by the court under this section or section
120. 06, 120.16, 120.26, or 120.33 of the Revised Code and those
appoi nted counsel neet the requirenments of division (1)(2) of this

section.

(J) Subject to the appeal of a sentence for a felony that is
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aut hori zed by section 2953.08 of the Revised Code, the renedy set
forth in this section is the exclusive renedy by which a person
may bring a collateral challenge to the validity of a conviction
or sentence in a crimnal case or to the validity of an
adjudication of a child as a delinquent child for the comn ssion
of an act that would be a crimnal offense if committed by an

adult or the validity of a related order of disposition.

Sec. 2953.23. (A) Wether a hearing is or is not held on a
petition filed pursuant to section 2953.21 of the Revised Code, a
court may not entertain a petition filed after the expiration of
the period prescribed in division (A) of that section or a second
petition or successive petitions for simlar relief on behalf of a

petitioner unless boeth division (A (1) or (2) of this section
applies:

(1) Both of the follow ng apply:
E . I : o

(a) Fhe Either the petitioner shows that the petitioner was

unavoi dably prevented from di scovery of the facts upon which the

petitioner must rely to present the claimfor relief-—

{b)—Subsegquent, or, subsequent to the period prescribed in
division (A (2) of section 2953.21 of the Revised Code or to the

filing of an earlier petition, the United States Suprene Court

recogni zed a new federal or state right that applies retroactively
to persons in the petitioner's situation, and the petition asserts

a cl aimbased on that right.

£2(b) The petitioner shows by clear and convincing evi dence
that, but for constitutional error at trial, no reasonable
factfinder woul d have found the petitioner guilty of the offense
of which the petitioner was convicted or, if the claimchall enges

a sentence of death that, but for constitutional error at the
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sent enci ng hearing, no reasonabl e factfinder would have found the

petitioner eligible for the death sentence.

(2) The petitioner was convicted of a felony, the petitioner

is an inmate for whom DNA testing was perfornmed under sections
2953. 71 to 2953.81 of the Revised Code or under section 2953.82 of

the Revised Code, and the results of the DNA testing establish, by

cl ear and convi nci ng evidence, actual innocence of that felony

offense or, if the person was sentenced to death, establish, by

cl ear and convi nci ng evi dence, actual innocence of the aggravating

ci rcunstance or circunstances the person was found quilty of

comm tting and that is or are the basis of that sentence of death.

As used in this division. "actual innocence" has the sane

neaning as in division (A (1)(b) of section 2953.21 of the Revised

Code.

(B) An order awarding or denying relief sought in a petition
filed pursuant to section 2953.21 of the Revised Code is a final
j udgnent and nay be appeal ed pursuant to Chapter 2953. of the
Revi sed Code.

Sec. 2953.71. As used in sections 2953.71 to 2953.83 of the
Revi sed Code:

(A) "Application" or "application for DNA testing"” neans a

reqguest through postconviction relief for the state to do DNA

testing on biological material from whichever of the following is

appli cabl e:

(1) The case in which the inmate was convicted of the offense

for which the innmate is an eligible innate and i s requesting the
DNA testing under sections 2953.71 to 2953.81 of the Revi sed Code;

(2) The case in which the inmate pl eaded quilty or no contest

to the offense for which the inmate is requesting the DNA testing
under section 2953.82 of the Revised Code.
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(B) "Biological material” neans any product of a hunan body

cont ai ni ng DNA

(C) "Chain of custody" nmeans a record or other evidence that

tracks a subject sanple of biological material fromthe tinme the

bi ological material was first obtained until the tine it currently

exists in its place of storage and, in relation to a DNA sanple, a

record or other evidence that tracks the DNA sanmple fromthe tine

it was first obtained until it currently exists in its place of

storage. For purposes of this division, exanples of when

bi ol ogical naterial or a DNA sanple is first obtained include, but

are not limted to, obtaining the material or sanple at the scene

of acrine, froma victim froman inmate, or in any other nmanner

or tine as is appropriate in the facts and circunstances present.

(D) "Custodial agency" neans the group or entity that has the

responsibility to maintain biological material in guestion

(E) "Custodian" neans the person who is the primary

representative of a custodi al agency.

(F) "Eligible inmate" nmeans an inmate who is eligible under
division (C) of section 2953.72 of the Revised Code to request DNA
testing to be conducted under sections 2953.71 to 2953.81 of the
Revi sed Code.

(G "Exclusion" or "exclusion result" neans a result of DNA

testing that scientifically precludes or forecloses the subject

inmate as a contributor of biological material recovered fromthe

crine scene or victimin question, in relation to the offense for

which the inmate is an eligible inmate and for which the sentence

of death or prison termwas inposed upon the inmate or. regardi ng

a request for DNA testing nmade under section 2953.82 of the

Revi sed Code, in relation to the offense for which the i nmate nmade

the request and for which the sentence of death or prison term was

i nposed upon the innate.
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(H "Extracting personnel" neans nedically approved personnel

who are enployed to physically obtain an i nnmate DNA speci nen for
pur poses of DNA testing under sections 2953.71 to 2953.81 or
section 2953.82 of the Revised Code.

(1) "Inclusion" or "inclusion result" neans a result of DNA

testing that scientifically cannot exclude, or that holds

accountable, the subject inmate as a contri butor of biol oqgical

mat erial recovered fromthe crine scene or victimin question, in

relation to the offense for which the inmate is an eligible i nmate

and for which the sentence of death or prison termwas inposed

upon the inmate or., regarding a request for DNA testing nade under

section 2953.82 of the Revised Code, in relation to the offense

for which the inmate made the request and for which the sentence

of death or prison termwas inposed upon the inmate.

(J) "lInconclusive" or "inconclusive result" neans a result of

DNA testing that is rendered when a scientifically appropriate and

definitive DNA analysis or result, or both, cannot be determ ned.

(KY "Inmate" neans an innmate in a prison who was sent enced by

a court, or by a jury and a court., of this state.

(L) "Qutcone determ native" neans that had the results of DNA

testing been presented at the trial of the subject inmate

reqguesti ng DNA testing and been found rel evant and adm ssible with

respect to the felony offense for which the inmate is an eligible

inmate and is requesting the DNA testing or for which the innate

is requesting the DNA testing under section 2953.82 of the Revised

Code. no reasonable factfinder would have found the inmate quilty

of that offense or, if the inmate was sentenced to death relative

to that offense, would have found the inmate quilty of the

aggravating circunstance or circunstances the i nmate was found

quilty of commtting and that is or are the basis of that sentence
of death.
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(M _ "Parent sanple" neans the biological material first

obtained froma crine scene or a victimof an offense for which an

inmate is an eligible inmate or for which the inmate i s requesting

the DNA testing under section 2953.82 of the Revised Code, and

fromwhich a sanple will be presently taken to do a DNA conpari son

to the DNA of the subject inmate under sections 2953.71 to 2953.81

or _section 2953.82 of the Revised Code.

(N) "Prison" has the sane nmeaning as in section 2929.01 of
t he Revi sed Code.

(O "Prosecuting attorney" nmeans the prosecuting attorney

who, or whose office, prosecuted the case in which the subject

i nmate was convicted of the offense for which the inmate is an

eligible inmate and is requesting the DNA testing or for which the

inmate is requesting the DNA testing under section 2953.82 of the
Revi sed Code.

(P) "Prosecuting authority" neans the prosecuting attorney or

the attorney general.

(Q "Reasonable diligence" neans a degree of diligence that

is conparable to the diligence a reasonable person wuld enploy in

searching for infornmation regarding an i nportant matter in the

person's own life.

(R "Testing authority" neans a | aboratory at whi ch DNA

testing will be conducted under sections 2953.71 to 2953.81 or
section 2953.82 of the Revised Code.

Sec. 2953.72. (A) Any eligible intate who wi shes to reguest
DNA testing under sections 2953.71 to 2953.81 of the Revised Code

shall subnit an application for the testing to the court of conmmobn

pl eas specified in section 2953.73 of the Revised Code, on a form

prescribed by the attorney general for this purpose. The eligible

inmat e shall submt the application within the period of tine, and
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in accordance with the procedures, set forth in section 2953.73 of

the Revised Code. The eligible inmate shall specify on the

application the offense or offenses for which the inmate i s an

eligible inmate and i s requesting the DNA testing. Along with the

application, the eligible inmate shall subnmt an acknow edgnent

that is on a formprescribed by the attorney general for this

pur pose and that is signed by the i nnate. The acknow edgnment shal

set forth all of the follow ng

(1) That sections 2953.71 to 2953.81 of the Revised Code

contenpl ate applications for DNA testing of eligible inmates at a

stage of a prosecution or case after the inmate has been sent enced

to a prison termor a sentence of death, that any exclusion or

inclusion result of DNA testing rendered pursuant to those

sections may be used by a party in any proceeding as described in

section 2953.81 of the Revised Code, and that all requests for any

DNA testing nade at trial will continue to be handl ed by the

prosecuting attorney in the case;

(2) That the process of conducting postconviction DNA testing

for an eligible inmate under sections 2953.71 to 2953.81 of the

Revi sed Code beqgi ns when the innmate subnits an applicati on under
section 2953.73 of the Revised Code and the acknow edgnent

described in this section;

(3) That the eligible inmate nust submit the application and

acknowl edgnent to the court of commpn pleas that heard the case in

which the inmate was convicted of the offense for which the i nmate

is an eligible offender and is requesting the DNA testing;

(4) That the state has established a set of criteria set
forth in section 2953.74 of the Revised Code by which eliqgible

inmate applications for DNA testing will be screened and that a

judge of a court of common pl eas upon receipt of a properly filed

application and acconpanyi ng acknow edgnent will apply those
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criteria to determ ne whether to accept or reject the application;

(5) That the results of DNA testing conducted under sections
2953.71 to 2953.81 of the Revised Code will be provided as

described in section 2953.81 of the Revised Code to all parties in

the postconviction proceedings and will be reported to various

courts:;

(6) That, if DNA testing is conducted with respect to an
i nmat e under sections 2953.71 to 2953.81 of the Revised Code, the

state will not offer the inmate a retest if an inclusion result is

achieved relative to the testing and that, if the state were to

offer a retest after an inclusion result, the policy would create

an_atnpsphere in which endless testing could occur _and in which

post convi ction proceedings could be stalled for nany vears:

(7) That, if the court rejects an eligible inmate's

application for DNA testing because the i nnate does not satisfy

the acceptance criteria described in division (A)(4) of this

section, the court will not accept or consider subseguent

applications;

(8) That the acknow edgnment nenorializes the provisions of
sections 2953.71 to 2953.81 of the Revised Code with respect to

the application of postconviction DNA testing to i nnates, that

t hose provisions do not give any i nmate any additi onal

constitutional right that the inmate did not have prior to the

effective date of those provisions, that the court has no duty or

obligation to provide postconviction DNA testing to i nnates, that

the court of commpbn pleas has the sole discretion subject to an

appeal as described in this division to deterni ne whether an

inmate is an eligible inmate and whether an eligible i nmate's

application for DNA testing satisfies the acceptance criteria

described in division (A (4) of this section and whether the

application should be accepted or rejected, that if the court of
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conmpon pleas rejects an eligible inmate's application, the innate

may seek | eave of the suprene court to appeal the rejection to

that court if the inmate was sentenced to death for the offense

for which the inmate is requesting the DNA testing and, if the

inmate was not sentenced to death for that offense. may appeal the

rejection to the court of appeals. and that no deterni nation

ot herwi se nade by the court of commopn pleas in the exercise of its

di scretion regarding the eligibility of an i nnate or reqgarding

post convi cti on DNA testing under those provisions is reviewable by

or _appeal able to any court:

(9) That the manner in which sections 2953.71 to 2953. 81 of

the Revised Code with respect to the offering of postconviction

DNA testing to inmates are carried out does not confer any

constitutional right upon any inmate, that the state has

est abl i shed qui delines and procedures relative to those provisions

to ensure that they are carried out with both justice and

efficiency in mnd, and that an i nnate who participates in any

phase of the nechanism contained in those provisions, including,

but not linmted to, applving for DNA testing and bei ng rejected,

havi ng an application for DNA testing accepted and not receiving

the test, or having DNA testing conducted and receiving

unfavorabl e results, does not gain as a result of the

participation any constitutional right to challenge, or, except as

provided in division (A (8) of this section, any right to any

review or _appeal of., the manner in which those provisions are

carried out;

(10) That the nost basic aspect of sections 2953.71 to
2953.81 of the Revised Code is that, in order for DNA testing to

occur, there nust be an inmate sanpl e agai nst which ot her evidence

may be conpared, that, if an eligible inmate's application is

accepted but the inmate subsequently refuses to subnit to the

collection of the sanple of biological material fromthe i nnate or
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hi nders the state fromobtaining a sanple of biological material

fromthe inmate, the goal of those provisions will be frustrated,

and that an inmate's refusal or hindrance shall cause the court to

rescind its prior acceptance of the application for DNA testing

for the inmate and deny the application

(11) That, if the inmate is an inmate who pl eaded quilty or

no contest to a felony offense and who is using the application

and acknow edgnent to request DNA testing under section 2953.82 of

the Revised Code, all references in the acknow edgnent to an

"eligible inmate" are considered to be references to, and apply

to, the inmate and all references in the acknow edgnent to
"sections 2953.71 to 2953.81 of the Revised Code" are consi dered

to be references to "section 2953.82 of the Revised Code"

(B) The attorney general shall prescribe a formto be used to

nake an application for DNA testing under division (A of this

section and section 2953.73 of the Revised Code and a formto be

used to provide the acknow edgnent described in division (A of

this section. The forns shall include all information described in

division (A of this section. spaces for an inmate to insert all

informati on necessary to conplete the forns. including., but not

limted to, specifying the offense or offenses for which the

inmate is an eligible inmate and is requesting the DNA testing or

for which the inmate is requesting the DNA testing under section

2953.82 of the Revised Code, and any other information or naterial

the attorney general determ nes i S necessary or relevant. The

fornms also shall be used to make an application requesting DNA
testing under section 2953.82 of the Revised Code, and the

attorney general shall ensure that they are sufficient for that

type of use, and that they include all information and spaces

necessary for that type of use. The attorney general shall

distribute copies of the prescribed forns to the departnent of

rehabilitation and correction, the departnent shall ensure that
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each prison in which inmates are housed has a supply of copies of

the forns, and the departnent shall ensure that copies of the

fornms _are provided free of charge to any i nmate who requests them

(O (1) An inmate is eligible to reqguest DNA testing to be
conduct ed under sections 2953.71 to 2953.81 of the Revised Code

only if all of the foll ow ng apply:

(a) The offense for which the inmate clains to be an eligible

inmate is a felony that was committed prior to the effective date

of this section, and the i nnate was convicted by a judge or jury

of that offense.

(b) The inmate was sentenced to a prison termor sentence of
death for the felony described in division (C(1)(a) of this

section and, on the effective date of this section, isS in prison

serving that prison termor under that sentence of death.

(c) On the date on which the application is filed, the innate

has at | east one year remnining on the prison termdescribed in

division (C(1)(b) of this section, or the inmate is in prison

under a sentence of death as described in that division.

(2) An inmate is not an eligible inmate under division (C (1)

of this section regarding any offense to which the innate pl eaded

quilty or no contest.

Sec. 2953.73. (A An elidgible innate who wi shes to reguest
DNA testing to be conducted under sections 2953.71 to 2953.81 of

the Revised Code shall subnit an application for DNA testing on a

formprescribed by the attorney general for this purpose and shal

submt the formto the court of commpn pleas that sentenced the

inmate for the offense for which the inmate is an eligible i nmate

and is requesting DNA testing. The eligible inmate shall subnit

the application to that court of commpbn pleas not |ater than one

vear after the effective date of this section. No court of comon
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pl eas shall accept an application under this section after the

expiration of the period of tine specified in this division.

(B) If an eligible inmate submits an application for DNA

testing under division (A of this section, upon the subm ssion of

the application, all of the follow ng apply:

(1) The eligible inmate shall serve a copy of the application

on the prosecuting attorney and the attorney general.

(2) The application shall be assigned to the judge of that

court of commpn pleas who was the trial judge in the case in which

the eligible inmate was convicted of the offense for which the

inmate is requesting DNA testing, or, if that judge no longer is a

judge of that court, it shall be assigned according to court

rules. The judge to whomthe application is assigned shall decide

the application. The application shall becone part of the file in

t he case

(C) 1If an eligible inmate submits an application for DNA

testing under division (A of this section, reqgardl ess of whether

the inmate has conmmenced any federal habeas corpus proceedi ng

relative to the case in which the innate was convicted of the

of fense for which the inmate is an eligible inmate and is

reguesting DNA testing, any response to the application by the

prosecuting attorney or the attorney general shall be filed not

|ater than forty-five days after the date on which the eligible

i nmat e subnits the application. The prosecuting attorney or the

attorney general, or both, nmay. but are not required to, file a

response to the application. |If the prosecuting attorney or the

attorney general files a response under this division., the

prosecuting attorney or attorney general, whoever filed the

response, shall serve a copy of the response on the eligible

i nnat e.
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(D) If an eligible inmate submits an application for DNA

testing under division (A of this section, the court shall nmke

the determ nation as to whether the application should be accepted

or rejected. The court shall expedite its review of the

application. The court shall nmeke the deternination in accordance

with the criteria and procedures set forth in sections 2953.74 to

2953.81 of the Revised Code and, in neking the deterni nation

shall consider the application, the supporting affidavits, and the

docunentary evidence and, in addition to those materials, shal

consider all the files and records pertaining to the proceedi ngs

agai nst the applicant, including, but not limted to, the

indictnment, the court's journal entries, the journalized records

of the clerk of the court, and the court reporter's transcript and

all responses to the application filed under division (€ of this

section by a prosecuting attorney or the attorney general, unless

the application and the files and records show the applicant is

not entitled to DNA testing, in which case the application nay be

denied. The court is not required to conduct an evidentiary

hearing in conducting its review of, and in making its

deternmination as to whether to accept or reject, the application

Upon making its determi nation, the court shall enter a judgnent

and order that either accepts or rejects the application and that

includes within the judgnent and order the reasons for the

acceptance or rejection as applied to the criteria and procedures
set forth in sections 2953.71 to 2953.81 of the Revised Code. The

court shall send a copy of the judgnent and order to the eligible

inmate who filed it, the prosecuting attorney, and the attorney

gener al

(E) A judgnent and order of a court entered under division

(D) _of this section is appealable only as provided in this

division. If an eligible inmate subnmts an application for DNA

testing under section 2953.73 of the Revised Code and the court of
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commpn pleas rejects the application under division (D) of this

section, one of the follow ng applies:

(a) If the inmate was sentenced to death for the offense for

which the inmate clains to be an eligible inmate and i s requesting

DNA testing. the innate may seek | eave of the suprene court to

appeal the rejection to the supreme court. Courts of appeals do

not have jurisdiction to review any rejection if the inmate was

sentenced to death for the offense for which the inmate clainms to

be an eligible inmate and i s requesting DNA testinag.

(b) If the inmate was not sentenced to death for the offense

for which the inmate clains to be an eligible innmate and is

requesting DNA testing, the rejection is a final appeal able order.,

and the inmate nay appeal it to the court of appeals of the

district in which is |ocated that court of commobn pl eas.

(F) Notwi thstandi ng any provision of |aw regardi ng fees and

costs, no filing fee shall be reaquired of, and no court costs

shall be assessed against, an eliqgible offender who is indigent

and who subnmits an application under this section.

(G |If a court rejects an eligible inmate's application for

DNA testing under division (D) of this section, unless the

rejection i s overturned on appeal. no court shall require the

state to adm ni ster a DNA test under sections 2953.71 to 2953.81

of the Revised Code on the eligible inmte.

Sec. 2953.74. (A If an eligible inmte subnits an

application for DNA testing under section 2953.73 of the Revised

Code and a prior definitive DNA test has been conducted regarding

the sane biol ogical evidence that the i nmate seeks to have tested,

the court shall reject the inmate's application. If an eligible

inmate files an application for DNA testing and a prior

i nconcl usi ve DNA test has been conducted regardi ng the sane
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bi ol ogi cal evidence that the i nnate seeks to have tested, the

court shall review the application and has the discretion, on a

case-by-case basis, to either accept or reject the application

The court may direct a testing authority to provide the court with

information that the court nmay use in determ ning whether prior

DNA test results were definitive or inconclusive and whether to

accept or reject an application in relation to which there were

prior inconclusive DNA test results.

(B) If an eligible inmate submits an application for DNA

testing under section 2953.73 of the Revised Code, the court may

accept the application only if one of the foll owi ng applies:

(1) The inmate did not have a DNA test taken at the trial

stage in the case in which the inmate was convicted of the offense

for which the inmate is an eligible innate and i s requesting the

DNA testing regarding the sane biol ogical evidence that the i nmate

seeks to have tested, the inmate shows that DNA excl usion would

have been outconme determ native at that trial stage in that case,

and, at the tinme of the trial stage in that case, DNA testing was

not generally accepted, the results of DNA testing were not

generally adnissible in evidence, or DNA testing was not vyet

avai |l abl e.

(2) The innmate had a DNA test taken at the trial stage in the

case in which the innmate was convicted of the offense for which

the inmate is an eligible inmate and is requesting the DNA testing

regardi ng the sane biological evidence that the inmate seeks to

have tested. the test was not a prior definitive DNA test that is

subject to division (A of this section, and the i nnate shows that

DNA excl usi on woul d have been outcone determ native at the trial

stage in that case.

(C) 1If an eligible inmate submits an application for DNA

testing under section 2953.73 of the Revised Code, the court may
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accept the application only if all of the foll owi ng apply:

(1) The court detern nes pursuant to section 2953.75 of the

Revi sed Code that biological material was collected fromthe crine

scene or the victimof the offense for which the innate i s an

eligible inmate and i s requesting the DNA testing and that the

parent sanple of that biological material against which a sanple

fromthe inmate can be conpared still exists at that point in

tine.

(2) The testing authority determnes all of the foll ow ng

pursuant to section 2953.76 of the Revised Code regardi ng the

parent sanple of the biological nmaterial described in division
(Q (1) of this section

(a) The parent sanple of the biological material so coll ected

contains scientifically sufficient material to extract a test

sanpl e.

(b) The parent sanple of the biological material so collected

is not so mnute or fragile as to risk destruction of the parent

sanple by the extraction described in division (D)(2)(a) of this

section; provided that the court may determine in its discretion

on_a case-by-case basis, that, even if the parent sanple of the

bi ol ogical naterial so collected is so mnute or fragile as to

ri sk destruction of the parent sanple by the extraction, the

application should not be rejected solely on the basis of that

risk.

(c) The parent sanple of the biological material so collected

has not degraded or been contamnated to the extent that it has

beconme scientifically unsuitable for testing, and the parent

sanpl e otherwi se has been preserved, and rennins, in a condition

that is scientifically suitable for testing.

(3) The court deternmines that, at the trial stage in the case

in which the inmate was convicted of the offense for which the
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inmate is an eligible inmate and is reqguesting the DNA testinag,

the identity of the person who conmitted the offense was an i ssue.

(4) The court deternm nes that one or nore of the defense

theories asserted by the inmate at the trial stage in the case

described in division (O(3) of this section or in a retrial of

that case in a court of this state was of such a nature that, if

DNA testing is conducted and an exclusion result is obtai ned, the

exclusion result will be outcone determ native.

(5) The court deternines that, if DNA testing is conducted

and an exclusion result is obtained, the results of the testing

will be outcone determ native regarding that inmate.

(6) The court deternm nes pursuant to section 2953.76 of the

Revi sed Code fromthe chain of custody of the parent sanple of the

biological material to be tested and of any test sanple extracted

fromthe parent sanple, and fromthe totality of circunstances

i nvol ved, that the parent sanple and the extracted test sanple are

the sane sanple as collected and that there is no reason to

believe that they have been out of state custody or have been

tanpered with or contam nated since they were coll ected.

Sec. 2953.75. (A) If an eligible inmate subnits an

application for DNA testing under section 2953.73 of the Revised

Code, the court shall require the prosecuting attorney to use

reasonabl e diligence to determ ne whether biological material was

collected fromthe crinme scene or victimof the offense for which

the inmate is an eligible innmate and i s requesting the DNA testing

agai nst which a sanple fromthe inmate can be conpared and whet her

the parent sanple of that biological material still exists at that

point in tinme. In using reasonable diligence to nake those

determ nations, the prosecuting attorney shall rely upon all

rel evant sources, including, but not limted to, all of the

foll owi ng:
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(1) All prosecuting authorities in the case in which the

i nmat e was convicted of the offense for which the inmate is an

eligible inmate and is requesting the DNA testing and in the

appeal s of . and postconviction proceedings related to, that case;:

(2) Al |aw enforcenent authorities involved in the

i nvestigation of the offense for which the inmate is an eliqgible

of fender and is requesting the DNA testing;

(3) All custodial agencies involved at any tine with the

bi ol ogical material in guestion;

(4) The custodian of all custodial agencies described in

division (A (3) of this section;

(5) All crine laboratories involved at any tine with the

bi ol ogi cal material in question;

(6) All other reasonabl e sources.

(B) The prosecuting attorney shall prepare a report that

contains the prosecuting attorney's determ nati ons made under

division (A of this section and shall file a copy of the report

with the court and provide a copy to the eligible inmate and the

attorney general.

Sec. 2953.76. If an eligible inmate subnmits an application
for DNA testing under section 2953.73 of the Revised Code, the

court shall require the prosecuting attorney to consult with the

testing authority and to prepare findings regarding the quantity

and quality of the parent sanple of the biological nmateria

collected fromthe crine scene or victimof the offense for which

the inmate is an eligible inmate and i s requesting the DNA testing

and that is to be tested, and of the chain of custody and

reliability regarding that parent sanple, as foll ows:

(A) The testing authority shall deterni ne whether there is a

scientifically sufficient quantity of the parent sanple to test
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and whet her the parent sanple is so mnute or fragile that there

is a substantial risk that the parent sanple could be destroyed in

testing. The testing authority may determne that there is not a

sufficient quantity to test in order to preserve the state's

ability to present in the future the original evidence presented

at trial, if another trial is required. Upon making its

determ nation under this division, the testing authority shall

prepare a witten docunent that contains its deternination and the

reasoni ng and rationale for that deternination and shall provide a

copy to the court, the eligible inmate, the prosecuting attorney,

and the attorney general. The court may deternine in its

di scretion., on a case-by-case basis, that, even if the parent

sample of the biological material so collected is so ninute or

fragile as to risk destruction of the parent sanple by the

extraction, the application should not be rejected solely on the

basis of that risk.

(B) The testing authority shall determ ne whet her the parent

sanmpl e has degraded or been contaminated to the extent that it has

beconme scientifically unsuitable for testing and whether the

parent sanpl e otherwi se has been preserved. and rennins, in a

condition that is suitable for testing. Upon making its

determ nation under this division, the testing authority shall

prepare a witten docunent that contains its deternination and the

reasoni ng and rationale for that deternination and shall provide a

copy to the court, the eligible inmate, the prosecuting attorney,

and the attorney general.

(C) The court shall deternine, fromthe chain of custody of

the parent sanple of the biological material to be tested and of

any test sanple extracted fromthe parent sanple and fromthe

totality of circunstances involved, whether the parent sanple and

the extracted test sanple are the sane sanple as collected and

whet her there is any reason to believe that they have been out of
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state custody or have been tanpered with or contam nated since

they were collected. Upon neking its determ nation under this

division, the court shall prepare and retain a witten docunent

that contains its determ nation and the reasoning and rationale

for that determ nation

Sec. 2953.77. (A) If an eligible inmate subnits an

application for DNA testing under section 2953.73 of the Revised

Code and if the application is accepted and DNA testing is to be

perfornmed, the court shall require that the chain of custody

remain intact and that all of the applicable follow ng precautions

are satisfied to ensure that the parent sanple of the biol ogical

material collected fromthe crine scene or the victimof the

offense for which the inmate is an eligible inmate and requested

the DNA testing. and the test sanple of the parent sanple that is

extracted and actually is to be tested, are not contani nated

during transport or the testing process:

(1) The court shall require that the chain of custody be

mai nt ai ned and docunented relative to the parent sanple and the

test sanple actually to be tested between the tine they are

renoved fromtheir place of storage or the tine of their

extraction to the tine at which the DNA testing will be perforned.

(2) The court, the testing authority. and the | aw enforcenent

and prosecutorial personnel involved in the process, or any

conbi nati on of those entities and persons, shall coordi hate the

transport of the parent sanple and the test sanple actually to be

tested between their place of storage and the place where the DNA

testing will be perforned. and the court and testing authority

shall document the transport procedures so used.

(3) The testing authority shall detern ne and docunent the

custodi an of the parent sanple and the test sanple actually to be

tested after they are in the possession of the testing authority.
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(4) The testing authority shall mmintain and preserve the

parent sanple and the test sanple actually to be tested after they

are in the possession of the testing authority and shall docunent

the mai ntenance and preservation procedures used.

(5) After the DNA testing, the court, the testing authority,

and the original custodial agency of the parent sanple., or any

conbi nation of those entities, shall coordinate the return of the

remai ni ng parent sanple back to its place of storage with the

original custodial agency or to any other place deternined in

accordance with this division and section 2953.81 of the Revised

Code. The court shall determne, in consultation with the testing

authority, the custodial agency to maintain any newy created.

extracted, or collected DNA material resulting fromthe testing.

The court and testing authority shall docunent the return

procedures for original materials and for any newy created,

extracted, or collected DNA material resulting fromthe testing,

and al so the custodial agency to which those nmaterials should be

t aken.

(B) A court or testing authority shall provide the

docunent ati on required under division (A of this section in

witing and shall maintain that docunentation.

Sec. 2953.78. (A If an eligible inmate subnits an

application for DNA testing under section 2953.73 of the Revised

Code and if the application is accepted and DNA testing is to be

performed, the court shall select the testing authority to be used

for the testing. A court shall not select or use a testing

authority for DNA testing unless the attorney general approves or

designates the testing authority pursuant to division (C of this

section and unless the testing authority satisfies the criteria
set forth in section 2953.80 of the Revi sed Code.

(B) If a court selects a testing authority pursuant to
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division (A of this section and the eligible inmate for whomthe

test is to be perforned objects to the use of the selected testing

authority, the court shall rescind its prior acceptance of the

application for DNA testing for the innate and deny the

application. An objection as described in this division., and the

resulting rescission and denial, do not preclude a court from

accepting in the court's discretion, a subsequent application by

the sane eligible i nmate requesting DNA testing.

(C) The attorney general shall approve or designate testing

authorities that may be sel ected and used to conduct DNA testing,

shall prepare a list of the approved or designated testing

authorities, and shall provide copies of the list to all courts of

common pleas. The attorney general shall update the list as

appropriate to reflect changes in the approved or desi gnated

testing authorities and shall provide copies of the updated |i st

to all courts of common pleas. The attorney general shall not

approve or designate a testing authority under this division

unl ess the testing authority satisfies the criteria set forth in
section 2953.80 of the Revised Code.

(D) The attorney general's approval or designation of testing

authorities under division (C) of this section, and the sel ection

and use of any approved or designated testing authority, do not

afford an i nnmate any right to subsequently chall enge the approval

desi gnation, selection, or use, and an inmate nay not appeal to

any court the approval. designation, selection. or use of a

testing authority.

Sec. 2953.79. (A) If an eligible inmate subnits an

application for DNA testing under section 2953.73 of the Revised

Code and if the application is accepted and DNA testing is to be

performed, a sanple of biological material shall be obtai ned from

the inmate in accordance with this section, to be conpared with
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the parent sanple of biological material collected fromthe crine

scene or the victimof the offense for which the inmate is an

eligible inmate and requested the DNA testing. The inmate's filing

of the application constitutes the innate's consent to the

obtaining of the sanple of biological material fromthe innate.

The testing authority shall obtain the sanple of bioloqgical

material fromthe inmate in accordance with nedically accepted

pr ocedur es.

(B) If DNA testing is to be perforned for an i nmate as

described in division (A) of this section, the court shall require

the state to coordinate with the departnent of rehabilitation and

correction as to the tinme and place at which the sanple of

biological material will be obtained fromthe inmate. The sanple

of biological material shall be obtained fromthe i nmate at the

facility in which the innmate is housed, and the departnent shal

nmake the inmate available at the specified tine. The court shal

require the state to provide notice to the inmate and to the

i nmat e' s counsel of the date on which, and the tine and pl ace at

which, the sanple will be so obtai ned.

The court also shall require the state to coordinate with the

testing authority regarding the obtaining of the sanple fromthe

i nnat e.

(O (1) If DNA testing is to be perfornmed for an i nmate as

described in division (A of this section, and the inmate refuses

to subnmt to the collection of the sanple of biological materi al

fromthe inmate or hinders the state fromobtaining a sanple of

biological material fromthe inmate, the court shall rescind its

prior acceptance of the application for DNA testing for the i nmate

and deny the application.

(2) For purposes of division (G (1) of this section:
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(a) An inmate's "refusal to submt to the collection of a

sanple of biological material fromthe i nmate" includes, but is

not limted to, the inmate's rejection of the physical manner in

which a sanple of the inmate's biological material is to be taken

(b) An inmate's "hindrance of the state in obtaining a sanple

of biological material fromthe i nmate" includes, but is not

limted to, the inmate being physically or verbally uncooperative

or _antagonistic in the taking of a sanple of the inmate's

bi ol ogi cal nmteri al

(D) The extracting personnel shall nmke the determni nation as

to whether an eligible inmate for whom DNA testing is to be

performed is refusing to submt to the collection of a sanple of

biological material fromthe inmate or is hindering the state from

obtaining a sanple of biological material fromthe innmate at the

tine and date of the schedul ed collection of the sanple. |If the

extracting personnel deternmne that an inmate is refusing to

subnmit to the collection of a sanple or is hindering the state

fromobtaining a sanple, the extracting personnel shall docunent

in witing the conditions that constitute the refusal or

hi ndrance, nmmintain the docunentation, and notify the court of the

inmate' s refusal or hindrance.

Sec. 2953.80. (A) The attorney general shall not approve or

designate a testing authority for conducting DNA testing under

section 2953.78 of the Revised Code, and a court shall not sel ect

or use a testing authority for DNA testing under that section,

unl ess the testing authority satisfies all of the foll ow ng

criteria:

(1) It is in conpliance with nationally accepted quality

assurance standards for forensic DNA testing, as published in the

qual ity assurance standards for forensic DNA testing | aboratories

i ssued by the director of the federal bureau of investigation.
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(2) It undergoes an annual internal or external audit for

qual ity assurance in conformty with the standards identified in

division (A (1) of this section.

(3) At least once in the preceding two-vear period. and at

| east once each two-yvear period thereafter., it undergoes an

external audit for quality assurance in conformty with the

standards identified in division (A (1) of this section.

(B) As used in division (A) of this section:

(1) "External audit" neans a quality assurance review of a

testing authority that is conducted by a forensic DNA testing

agency outside of, and not affiliated with, the testing authority.

(2) "Internal audit" neans an internal review of a testing

authority that is conducted by the testing authority itself.

Sec. 2953.81. If an eligible innmate submts an application
for DNA testing under section 2953.73 of the Revised Code and i f

DNA testing is perforned based on that application, upon

conpl etion of the testing, all of the foll ow ng apply:

(A) The court or a designee of the court shall require the

state to maintain the results of the testing and to maintain and

preserve both the parent sanple of the biological material used

and the inmate sanple of the biological material used. The testing

authority may be designated as the person to nmaintain the results

of the testing or to nmaintain and preserve sone or _all of the

sanples, or both. The results of the testing rennin state's

evi dence. The sanmples shall be preserved during the entire period

of tine for which the inmate is inprisoned relative to the prison

termor sentence of death in question and, if that prison term

expires or the inmate is executed under that sentence of death,

for a reasonabl e period of tine of not | ess than twenty-four

nonths after the termexpires or the inmate is executed. The court
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shall determne the period of tinme that is reasonabl e for purposes

of this division, provided that the period shall not be |less than

twenty-four nonths after the termexpires or the inmate is

execut ed.

(B) The results of the testing are a public record.

(G The court or the testing authority shall provide a copy

of the results of the testing to the prosecuting attorney, the

attorney general ., and the subject inmate.

(D) If the postconviction proceeding in question is pending

at that tine in a court of this state, the court of common pl eas

that decided the DNA application or the testing authority shal

provide a copy of the results of the testing to any court of this

state, and, if it is pending in a federal court, the court of

common pleas that decided the DNA application or the testing

authority shall provide a copy of the results of the testing to

that federal court.

(E) The testing authority shall provide a copy of the results

of the testing to the court of commpn pleas that decided the DNA

application.

(F) The inmate or the state nay enter the results of the

testing into any proceeding.

Sec. 2953.82. (A) An inmate who pleaded quilty or no contest

to a felony offense that was committed prior to the effective date

of this section may request DNA testing under this section

regardi ng that offense if all of the foll ow ng apply:

(1) The inmate was sentenced to a prison termor sentence of

death for that felony and, on the effective date of this section

is in prison serving that prison termor under that sentence of

deat h.

(2) On the date on which the innmate files the application
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reqguesting the testing with the court as described in division (B)

of this section, the inmate has at | east one vear renmining on the

prison termdescribed in division (A)(1) of this section, or the

inmate is in prison under a sentence of death as described in that

di vi si on.

(B) An inmate who pleaded quilty or no contest to a felony

of fense that was commtted prior to the effective date of this

section, who satisfies the criteria set forth in division (A) of

this section, and who wi shes to request DNA testing under this

section shall submit, in accordance with this division, an

application for the testing to the court of common pleas and the

prosecuting attorney. The inmate shall specify on the application

the of fense or offenses for which the inmate is requesting the DNA

testing under this section. Along with the application, the inmte

shall submit an acknow edgnment that is signed by the i nmate. The

application and acknow edgnent required under this division shal

be the sane application and acknow edgnment as are used by eliqgible

i nmat es who request DNA testing under sections 2953.71 to 2953.81
of the Revi sed Code.

The inmate shall file the application with the court of

commpn pleas not later than one vear after the effective date of

this section. Upon filing the application, the innate shall serve

a copy on the prosecuting attorney.

(CQ) Wthin forty-five days after the filing of an application

for DNA testing under division (B) of this section, the

prosecuting attorney shall file a statement with the court that

i ndi cates whet her the prosecuting attorney agrees or disagrees

that the inmate should be permtted to obtain DNA testing under

this section. If the prosecuting attorney agrees that the innate

should be pernmtted to obtain DNA testing under this section, al

of the foll ow ng apply:
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(1) The application and the witten statenent shall be

considered for all purposes as if they were an application for DNA
testing filed under section 2953.73 of the Revised Code that the

court accepted. and the court, the prosecuting attorney, the

attorney general. the inmate, | aw enforcenent personnel., and all

other involved persons shall proceed regarding DNA testing for the

i nmat e pursuant to sections 2953.77 to 2953.81 of the Revised

Code, in the sane manner _as if the inmate was an eligible i nmate

for whom an application for DNA testing had been accepted.

(2) Upon conpletion of the DNA testing, section 2953.81 of

the Revi sed Code appli es.

(D) If the prosecuting attorney di sagrees that the i nmate

should be pernitted to obtain DNA testing under this section, the

prosecuting attorney's disagreenent is final and is not appeal able

by any person to any court., and no court shall have authority,

wi t hout agreenment of the prosecuting attorney, to order DNA

testing regarding that innate and the of fense or offenses for

which the inmate requested DNA testing in the application.

(E) If the prosecuting attorney fails to file a statenent of

agreenent or disagreenent within the tine provided in division (C)

of this section, the court may order the prosecuting attorney to

file a statement of that nature within fifteen days of the date of

the order.

Sec. 2953.83. |In any court proceedi ng under sections 2953.71
to 2953.82 of the Revised Code, the Rules of Criminal Procedure
apply., except to the extent that sections 2953.71 to 2953.82 of

the Revised Code provide a different procedure or to the extent

that the Rules would by their nature be clearly inapplicable.

Section 2. That existing sections 109.573, 2953.21, and
2953. 23 of the Revised Code are hereby repeal ed.

Page 39

1163
1164
1165
1166
1167
1168
1169
1170
1171

1172
1173

1174
1175
1176
1177
1178
1179
1180

1181
1182
1183
1184
1185

1186
1187
1188
1189
1190

1191
1192



