As Reported by the Senate Judiciary Committee

125th General Assembly
Regular Session Sub. S. B. No. 144
2003-2004

Senators Austria, Harris, Jacobson, Jordan

A BILL

To anend sections 2907.01 and 2907.31 and to enact

sections 3375.351 and 3375. 352 of the Revised Code
to expand the crimnal offense of "dissem nating
matter harnful to juveniles" to also prohibit
selling, providing, presenting, etc., a prepaid
adult entertainment card to a juvenile; to
prohibit public libraries fromusing state noney
or noney froma county library and | oca

government support fund for Internet access

pur poses unl ess they install specified types of
filtering devices or filtering software and
require parental approval for a juvenile to borrow
library video materials; to allow a public library
or its personnel to disable the filtering devices
or software to enable a person to have full access
to a conputer for specified proper purposes; and
to make funding of any public library with state
nmoney or noney froma county library and | oca
gover nment support fund contingent upon its
conpliance with the filter, notice, and parenta
approval requirenents as to use of prior state

nmoney or noney fromthe fund.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:
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Sub. S. B. No. 144
As Reported by the Senate Judiciary Committee

Section 1. That sections 2907.01 and 2907. 31 be anmended and
sections 3375.351 and 3375.352 of the Revised Code be enacted to

read as foll ows:

Sec. 2907.01. As used in sections 2907.01 to 2907.37 of the
Revi sed Code:

(A) "Sexual conduct" neans vagi nal intercourse between a nale
and fenale; anal intercourse, fellatio, and cunnilingus between
persons regardl ess of sex; and, without privilege to do so, the
i nsertion, however slight, of any part of the body or any
i nstrunent, apparatus, or other object into the vaginal or anal
cavity of another. Penetration, however slight, is sufficient to

conmpl ete vagi nal or anal intercourse

(B) "Sexual contact" neans any touching of an erogenous zone
of another, including without limtation the thigh, genitals,
buttock, pubic region, or, if the person is a female, a breast,

for the purpose of sexually arousing or gratifying either person.

(O "Sexual activity" means sexual conduct or sexual contact,

or both.

(D) "Prostitute” neans a male or femal e who prom scuously
engages in sexual activity for hire, regardl ess of whether the

hire is paid to the prostitute or to another.

(E) "Harnful to juveniles" neans that quality of any

el ectroni c conmuni cati on provi ded or accessed through a prepaid

adult entertainnment card, any material, or any perfornmance

descri bing or representing nudity, sexual conduct, sexua
exci tement, or sado-masochistic abuse in any formto which all of

the follow ng apply:

(1) The electronic comrunication, material, or perfornance,

when considered as a whole, appeals to the prurient interest in
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sex of juveniles.

(2) The electronic conmunication, nmaterial, or perfornmance is

patently offensive to prevailing standards in the adult comunity

as a whole with respect to what is suitable for juveniles.

(3) The electronic conmunication, material, or perfornmance,

when considered as a whole, |acks serious literary, artistic,

political, and scientific value for juveniles.

(F) When considered as a whole, and judged with reference to
ordinary adults or, if it is designed for sexual deviates or other
specially susceptible group, judged with reference to that group

any el ectroni c comuni cati on provi ded or accessed through a

prepaid adult entertainnment card, any material, or any perfornmance

is "obscene" if any of the follow ng apply:
(1) Its dom nant appeal is to prurient interest;

(2) Its dom nant tendency is to arouse |lust by displaying or
depi cting sexual activity, nmasturbation, sexual excitenent, or
nudity in a way that tends to represent human bei ngs as nere

obj ects of sexual appetite;

(3) Its dominant tendency is to arouse |lust by displaying or
depi cting bestiality or extrene or bizarre violence, cruelty, or

brutality;

(4) Its domi nant tendency is to appeal to scatol ogica
i nterest by displaying or depicting human bodily functions of
elimnation in a way that inspires disgust or revulsion in persons
with ordinary sensibilities, wthout serving any genuine

scientific, educational, sociological, noral, or artistic purpose;

(5) It contains a series of displays or descriptions of
sexual activity, masturbation, sexual excitenent, nudity,
bestiality, extreme or bizarre violence, cruelty, or brutality, or

human bodily functions of elimnation, the cunul ative effect of
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which is a domi nant tendency to appeal to prurient or scatol ogical
i nterest, when the appeal to such an interest is primarily for its
own sake or for comrercial exploitation, rather than primrily for
a genuine scientific, educational, sociological, noral, or

artistic purpose.

(G "Sexual excitenment" means the condition of human nal e or

fenmal e genitals when in a state of sexual stinulation or arousal

(H "Nudity" means the show ng, representation, or depiction
of human male or female genitals, pubic area, or buttocks with
less than a full, opaque covering, or of a fenmale breast with | ess
than a full, opaque covering of any portion thereof below the top
of the nipple, or of covered nale genitals in a discernibly turgid

state.

(1) "Juvenile"” means an unnmarri ed person under the age of

ei ght een.

(J) "Material" means any book, nmmagazi ne, newspaper, panphlet,
poster, print, picture, figure, imge, description, notion picture
film phonographic record, or tape, or other tangible thing
capabl e of arousing interest through sight, sound, or touch and
i ncludes an image or text appearing on a conputer nonitor
television screen, liquid crystal display, or simlar display
device or an inage or text recorded on a conputer hard disk
comput er floppy disk, conpact disk, magnetic tape, or simlar data

st orage devi ce.

(K) "Performance" nmeans any notion picture, preview, trailer,
pl ay, show, skit, dance, or other exhibition performed before an

audi ence.

(L) "Spouse" neans a person narried to an offender at the
time of an alleged of fense, except that such person shall not be

consi dered the spouse when any of the follow ng apply:

(1) When the parties have entered into a witten separation
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agreenent aut hori zed by section 3103. 06 of the Revised Code;

(2) During the pendency of an action between the parties for

annul ment, divorce, dissolution of marriage, or |egal separation

(3) In the case of an action for |egal separation, after the

effective date of the judgment for |egal separation.
(M "Mnor" neans a person under the age of eighteen.

(N) "Mental health client or patient” has the sane neani ng as
in section 2305.51 of the Revised Code.

(O "Mental health professional” has the sanme neaning as in
section 2305. 115 of the Revised Code.

(P) "Sado-nmasochi stic abuse" neans flagellation or torture by
or upon a person or the condition of being fettered, bound, or

ot herwi se physically restrained.

(Q "Prepaid adult entertai nnent card" neans either of the

foll owi ng:

(1) A product that, by nmeans of a predeterni ned cardhol der

identification and a password uni qgue to the card, provides, or

pernits access to, one or nbre internet sites containing.

including by link or reference to another internet site, any

el ectronic comuni cation that is harnful to juveniles or obscene;

(2) A product that, by neans of a tel ephone nunber and an

access code or password unique to the card and for a predetermnm ned

nunber of mnutes, provides, or pernits access to, an electronic

conmmuni cation that is harnful to juveniles or obscene.

(R "Electronic communi cation" neans any nmterial .

per f ormance, nessage, or information transferred, sent., posted,

publ i shed, disseninated, or otherw se conmuni cated. any nmaterial,

performance, information, or data received, or any

tel ecommuni cati on made, through the use of an el ectroni c nethod of

remptely transferring information, including, but not limted to,
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a _conputer, conputer network, conputer program conputer system

or tel ecommuni cati ons devi ce.

(S) "Computer," "conputer network," "conmputer program"

"conputer system " "teleconmmunication." and "tel econmuni cati ons

devi ce" have the sane neanings as in section 2913.01 of the
Revi sed Code.

Sec. 2907.31. (A) No person, with know edge of its character

or content, shall recklessly do any of the foll ow ng:

(1) Directly sell, deliver, furnish, dissem nate, provide,
exhibit, rent, or present to a juvenile, a group of juveniles, a
| aw enforcenent officer posing as a juvenile, or a group of |aw
enforcenment officers posing as juveniles any material or

performance that is obscene or harnful to juveniles;

(2) Directly offer or agree to sell, deliver, furnish
di ssem nate, provide, exhibit, rent, or present to a juvenile, a
group of juveniles, a |law enforcenent officer posing as a
juvenile, or a group of |law enforcenent officers posing as
juveniles any material or performance that is obscene or harnful

to juveniles;

(3) Wiile in the physical proximty of the juvenile or |aw
enforcenment officer posing as a juvenile, allow any juvenile or
| aw enforcenment officer posing as a juvenile to review or peruse
any material or view any live performance that is harnful to

juveniles;

(4) Directly sell, deliver, furnish, dissem nate, provide,

exhibit, rent., or present a prepaid adult entertainnent card to a

juvenile, a group of juveniles, a |aw enforcenent officer posing

as a juvenile, or a group of |aw enforcenent officers posing as

juveniles, or directly offer or agree to do so.

(B) The following are affirmative defenses to a charge under

Page 6

143
144

145
146
147
148

149
150

151
152
153
154
155

156
157
158
159
160
161

162
163
164
165
166

167
168
169
170
171

172



Sub. S. B. No. 144
As Reported by the Senate Judiciary Committee

division (A(1), (2), or (3) of this section that involves

material or a performance that is harnful to juveniles but not

obscene, or to a charge under division (A)(4) of this section

(1) The defendant is the parent, guardian, or spouse of the

juvenile invol ved.

(2) The juvenile involved, at the tinme of the conduct in
guestion, was acconpani ed by the juvenile's parent or guardi an whoe

and one of the foll owi ng applies:

(a) Regarding a charge under division (A (1), (2), or (3) of

this section, the parent or quardi an so acconpanyi ng the juvenile,

with know edge of its character, consented to the material or

per f ormance being furnished or presented to the juvenile_

(b) Regarding a charge under division (A)(4) of this section,

the parent or quardi an so acconpanying the juvenile, with

know edge of the purpose for which the card may be used, consented

to the prepaid adult entertai nnent card being sold, delivered,

furni shed, disseni nated, provided, exhibited, rented, or

presented, or being offered or agreed to be sold, delivered,

furni shed., disseninated. provided. exhibited, rented. or

presented, to the juvenile.

(3) The juvenile involved exhibited to the defendant or to
the defendant's agent or enployee a draft card, driver's license,
birth record, marriage |icense, or other official or apparently
of ficial document purporting to show that the juvenile was
ei ght een years of age or over or married, and the person to whom
t hat docunent was exhibited did not otherw se have reasonabl e
cause to believe that the juvenile was under the age of eighteen

and unnmarri ed.

(O(1) It is an affirmati ve defense to a charge under

division (A (1), (2). or (3) of this section+ involving materi al

or a performance that is obscene or harnful to juveniles, or to a
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charge under division (A)(4) of this section, that the material or

performance involved in the violation of division (A)(1)., (2). or

(3) of this section or the prepaid adult entertai nnent card

involved in the violation of division (A (4) of this section was

furni shed or presented for a bona fide nedical, scientific,
educational, governmental, judicial, or other proper purpose, by a
physi ci an, psychol ogi st, sociol ogist, scientist, teacher,

i brarian, clergynan, prosecutor, judge, or other proper person.

(2) Except as provided in division (B)(3) of this section,

ni stake of age is not a defense to a charge under division (A) of

this section.

(D)(1) A person directly sells, delivers, furnishes,
di ssem nates, provides, exhibits, rents, or presents or directly
offers or agrees to sell, deliver, furnish, dissem nate, provide,

exhibit, rent, or present material er, a performance, or a prepaid

adult entertainnment card to a juvenile, a group of juveniles, a

| aw enforcenment officer posing as a juvenile, or a group of |aw
enforcenment officers posing as juveniles in violation of division
(A) of this section by neans of an electronic nmethod of renmptely
transmtting information if the person knows or has reason to
believe that the person receiving the infornmation is a juvenile or

the group of persons receiving the information are juveniles.

(2) A person renptely transmitting infornation by neans of a
nmet hod of mass distribution does not directly sell, deliver,
furnish, dissem nate, provide, exhibit, rent, or present or
directly offer or agree to sell, deliver, furnish, dissem nate,
provide, exhibit, rent, or present the material e+, performance,
or card in question to a juvenile, a group of juveniles, a | aw
enforcenment officer posing as a juvenile, or a group of |aw
enforcement officers posing as juveniles in violation of division

(A) of this section if either of the follow ng applies:

(a) The person has inadequate information to know or have
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reason to believe that a particular recipient of the information

or offer is a juvenile.

(b) The nethod of mass distribution does not provide the
person the ability to prevent a particular recipient from

receiving the information.

(E) If any provision of this section, or the application of
any provision of this section to any person or circunmstance, is
held invalid, the invalidity does not affect other provisions or
applications of this section or related sections that can be given
effect without the invalid provision or application. To this end,

the provisions are severable.

(F) Whoever violates division (A of this section is guilty

of dissem nating matter harnful to juveniles and shall be puni shed

as provided in division (F)(1) or (2) of this section.

(1) Dissemnating matter harnful to juveniles committed in

violation of division (A(1), (2), or (3) of this section shall be

puni shed as provided in this division. If the material or

performance involved is harnful to juveniles, except as otherwi se

provided in this division, & disseminating matter harnful to

juveniles conmmitted in violation of division (A (1), (2)., or (3)

of this section is a m sdeneanor of the first degree. |If the
mat eri al or performance involved is obscene, except as otherw se

provided in this division, a disseninating matter harnful to

juveniles comitted in violation of division (A (1), (2). or (3)

of this section is a felony of the fifth degree. If the material
or performance involved is obscene and the juvenile to whomit is
sol d, delivered, furnished, disseninated, provided, exhibited,
rented, or presented, the juvenile to whomthe offer is made or
who is the subject of the agreenment, or the juvenile who is
allowed to review, peruse, or viewit is under thirteen years of

age, disseninating matter harnful to juveniles committed in

violation of division (A(1), (2). or (3) of this sectionis a
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felony of the fourth degree.

(2) Disseminating matter harnful to juveniles committed in

violation of division (A (4) of this section shall be puni shed as

provided in this division. Except as otherw se provided in this

division, dissenminating matter harnful to juveniles commtted in

violation of division (A (4) of this section is a m sdeneanor of

the first degree. If the juvenile to whomthe prepaid

entertai nment card is sold, delivered, furnished, dissem nated,

provi ded, exhibited, rented, or presented, or the juvenile to whom

the offer is made or who is the subject of the agreenent., is under

thirteen vears of age, dissemnating matter harnful to juveniles

committed in violation of division (A (4) of this section is a

felony of the fifth degree.

Sec. 3375.351. (A) As used in this section and section
3375. 352 of the Revised Code:

(1) "Harnful to juveniles" and "material" have the sane

neani ngs_as in section 2907.01 of the Revised Code.

(2) "Juvenile" neans an unnarri ed person under the age of

ei ght een.

(3) "Library" nmeans a free public library, including both of

the foll ow ng:

(a) Alibrary that is maintai ned and requl at ed under section
715. 13 of the Revi sed Code;

(b) Alibrary that is created, nmintai ned, and requl at ed
under Chapter 3375. of the Revi sed Code.

(4) "Obscene" has the sane neaning as in section 2907. 01 of

the Revised Code as that division has been construed by the

suprene court of this state.

(B) The board of library trustees of a library shall not use

any state noney it has received fromany entity or any source, or
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any noney it has received fromany county library and | ocal

gover nnent support fund under Chapter 5705. of the Revi sed Code,

to purchase conputers used to access the internet or to pay for

direct costs associated with accessing the internet, unless all of

the foll owi ng apply:

(1) The board has installed and has operational. subject to

division (C) of this section, a filtering device or filtering

software that protects against internet access to material that is

obscene or harnful to juveniles on each conputer |ocated at the

library that is accessible to juvenil es;

(2) The board has installed and has operational, subject to

division (O of this section, a filtering device or filtering

software that protects against internet access to material that is

obscene on each conputer |ocated at the library that is accessible

to any patron of the library.

(3) The board has adopted and enforces a policy prohibiting a

juvenile fromborrowing fromthe library any video naterial unless

a parent or quardian, after being notified that sone video

naterials available for borrowing fromthe library night include

naterials that are harnful to juveniles, has given perm ssion for

the juvenile to borrow video materials. If perm ssion for the

juvenile to borrow video materials is given by a parent or

guardian to the library, it shall be clearly noted on the library

card or other identification docunentation that has been issued to

the juvenile. The notification to the parent shall be on the

application for the library card or for the other identification

docunentation of the juvenile, if the parent is required to sign

the application, or shall be provided in any other nmanner the

board determ nes to be appropriate.

(C |If a board of library trustees of a library installs and

has operational a filtering device or filtering software on
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conputers |located at the library in accordance with divisions

(B)(1) and (2) of this section, upon the request of any person

any admi ni strator, supervisor, or other official or enployee of

the library may di sable or override the device or software on a

particular conputer to enable the person to have full access to

that conputer for bona fide research, nedical. scientific,

educational, governnental, judicial, or other |awful purposes. |If

the person neking the request is eighteen years of age or ol der

the person is not required to explain, and shall not be asked to

explain, the reason or purpose for which the person is requesting

full access to the conputer

(D) Nothing in this section limts, restricts, or prohibits a

board of library trustees of a library, or any adm ni strator,

supervisor, or other official or enployee of alibrary, from

regulating, limting, restricting, or prohibiting any person from

havi ng access while at the library, on the internet or in any

other manner, to material other than naterial that is obscene or

harnful to juveniles.

Sec. 3375.352. No entity shall distribute any state nobney

fromany source to a board of public library trustees unless it

has received a resolution fromthe board stating that the library

has conplied with and will continue to conply with division (B) of

section 3375.351 of the Revised Code.

Section 2. That existing sections 2907.01 and 2907.31 of the

Revi sed Code are hereby repeal ed.

Section 3. (A) Division (B) of section 3375.351 of the
Revi sed Code applies to boards of library trustees one hundred

ei ghty days after the effective date of that section

(B) Section 3375.352 of the Revised Code applies to the

di stribution of state noney begi nni ng one hundred ei ghty days
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after the effective date of that section. 359



