As Reported by the Senate Judiciary--Civil Justice Committee

126th General Assembly
Regular Session Sub. H. B. No. 25
2005-2006

Representatives Wagner, J. Stewart, Hartnett, Carano, Otterman, Latta,
Widener, Aslanides, S. Patton, Buehrer, Wolpert, Combs, Kearns, Webster,
McGregor, Reidelbach, Law, Core, Schaffer, Faber, Chandler, Cassell, Hagan,
Wagoner, Martin, Gilb, Allen, Barrett, Blessing, Book, Carmichael, Coley,
Collier, Daniels, DeBose, Dolan, Domenick, C. Evans, Fessler, Flowers,
Gibbs, Harwood, Hughes, Key, Mason, Miller, Perry, Schneider, Seaver, Seitz,

D. Stewart, Strahorn, Taylor, Walcher, Willamowski, Williams, Yates, Yuko

A BILL

To anend sections 145.06, 742.05, 2743.02, 3307. 06,
3309. 06, and 5505.042 of the Revised Code and to
amend Section 5 of Sub. S.B. 133 of the 125th
Ceneral Assenbly to allow a state officer or
enpl oyee who in a civil action is alleged to |ack
immunity frompersonal liability to participate in
proceedings to determ ne whether the officer or
enpl oyee is entitled to personal imunity, to
revise the law governing the filling of a vacancy
on a state retirenment system board, and to declare

an energency.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 145.06, 742.05, 2743.02, 3307. 06,
3309. 06, and 5505.042 of the Revised Code be anended to read as

foll ows:
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Sec. 145.06. (A) If a vacancy occurs in the termof any
enpl oyee nmenber of the public enployees retirenent board, the
renmai ni ng nmenbers of the board shall elect a successor enpl oyee
menber fromthe enpl oyee group | acking representation because of
the vacancy. On certification of the election results in
accordance with rul es adopted under section 145.058 of the Revised
Code, the successor enpl oyee nenber shall hold office until the

first day of the newtermthat foll ows the next board el ection

that occurs not |ess than ninety days after the successor enployee

nmenber's el ection.

Any enpl oyee nmenber of the board who fails to attend the
nmeetings of the board for three nonths or |onger, wthout valid
excuse, shall be considered as having resigned, and the board
shal | declare the enpl oyee nenber's office vacated as of the date

of the adoption of a proper resolution.

(B) If a vacancy occurs during the termof office of a
retirant menmber of the board, the renaining nenbers of the board
shal|l el ect a successor retirant nenber who shall be a fornmer
menber of the public enployees retirenment systemwho is eligible
for election under section 145.04 of the Revised Code as a
retirant nmenber of the board. On certification of the election
results in accordance with rul es adopted under section 145. 058 of
t he Revi sed Code, the successor retirant nenber shall hold office

until the first day of the newtermthat foll ows the next board

el ection that occurs not |ess than ninety days after the successor

retirant nenber's el ection.

If aretirant nmenber of the board fails to attend the
neetings of the board for three nonths or |onger, without valid
excuse, the retirant nenmber shall be considered as having
resi gned, and the board shall declare the nenber's office vacated

as of the date of the adoption of a proper resolution.
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If as a result of changed circunstances a retirant nenber
woul d no | onger qualify for nenbership on the board as the
retirant nmenber, the retirant nmenber's office shall be considered
vacant, and a successor retirant menber shall be chosen in the

manner specified in this division.

(C) Elections under this section to fill a vacancy on the
board shall be conducted in accordance with rul es adopted under
section 145.058 of the Revised Code.

Sec. 742.05. Any vacancy occurring in the termof a nenber of
the board of trustees of the Chio police and fire pension fund who
is the fiscal officer of a municipal corporation shall be filled
by appoi ntnment by the governor for the unexpired term of such

nmenber .

If a vacancy occurs in the termof an enployee or retirant
menber of the board, all the remaining nenbers of the board shal
el ect a successor enployee or retirant nmenmber. On certification of
the election results in accordance with rul es adopted under
section 742.045 of the Revised Code, the successor nenmber shal

hold office until the first day of the newtermthat follows the

next board el ection that occurs not [ess than ninety days after

t he successor menber's el ection.

El ections under this section to fill a vacancy on the board
shall be conducted in accordance with rul es adopted under section
742. 045 of the Revised Code.

If a menber of the board who is the fiscal officer of a
muni ci pal corporation ceases to be a fiscal officer of a nunicipa

corporation, a vacancy shall exist.

If an enpl oyee nenber of the board ceases to be a nember of

the fund, a vacancy shall exist.

If as a result of changed circunstances a retirant nenber no
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| onger qualifies for nenbership on the board as a retirant nenber

a vacancy shall exist.

Any el ected or appointed nmenber of the board who fails to
attend three consecutive neetings of the board, without valid
excuse, shall be considered as having resigned fromthe board and
the board shall declare the nenber's office vacated and as of the

date of the adoption of a proper resolution a vacancy shall exist.

Sec. 2743.02. (A)(1) The state hereby waives its inmunity
fromliability, except as provided for the office of the state
fire marshal in division (G (1) of section 9.60 and division (B)
of section 3737.221 of the Revised Code and subject to division
(H of this section, and consents to be sued, and have its
liability determned, in the court of clains created in this
chapter in accordance with the sanme rules of |aw applicable to
suits between private parties, except that the determ nation of
liability is subject to the limtations set forth in this chapter
and, in the case of state universities or colleges, in section
3345. 40 of the Revised Code, and except as provided in division
(A)(2) or (3) of this section. To the extent that the state has
previously consented to be sued, this chapter has no

applicability.

Except in the case of a civil action filed by the state,
filing a civil action in the court of clainms results in a conplete
wai ver of any cause of action, based on the sanme act or om ssion,
which the filing party has against any officer or enployee, as
defined in section 109.36 of the Revised Code. The waiver shall be
void if the court determnes that the act or om ssion was
mani festly outside the scope of the officer's or enployee's office
or enploynent or that the officer or enployee acted with malicious

purpose, in bad faith, or in a wanton or reckl ess manner.

(2) If a claimant proves in the court of clains that an
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of ficer or enployee, as defined in section 109.36 of the Revised
Code, would have personal liability for the officer's or

enpl oyee's acts or om ssions but for the fact that the officer or
enpl oyee has personal inmunity under section 9.86 of the Revised
Code, the state shall be held liable in the court of clains in any
action that is tinely filed pursuant to section 2743.16 of the

Revi sed Code and that is based upon the acts or om ssions.

(3)(a) Except as provided in division (A (3)(b) of this
section, the state is imune fromliability in any civil action or
proceedi ng i nvolving the performance or nonperfornance of a public
duty, including the performance or nonperfornmance of a public duty
that is owed by the state in relation to any action of an

i ndividual who is cormitted to the custody of the state.

(b) The state immunity provided in division (A)(3)(a) of this
section does not apply to any action of the state under
circunmstances in which a special relationship can be established
between the state and an injured party. A special relationship
under this division is denonstrated if all of the follow ng

el ements exi st:

(i) An assunption by the state, by means of prom ses or
actions, of an affirmative duty to act on behalf of the party who

was al |l egedly i njured;

(ii) Know edge on the part of the state's agents that

i naction of the state could |lead to harm

(iii) Some formof direct contact between the state's agents

and the injured party;

(iv) The injured party's justifiable reliance on the state's

affirmative undert aki ng.

(B) The state hereby waives the inmunity fromliability of

all hospitals owned or operated by one or nore political
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subdi vi si ons and consents for themto be sued, and to have their

liability determned, in the court of common pleas, in accordance

with the sane rules of |law applicable to suits between private

parties, subject to the linmtations set forth in this chapter

This division is also applicable to hospitals owned or operated by

political subdivisions which have been determ ned by the suprene

court to be subject to suit prior to July 28, 1975.

(O Any hospital, as defined in section 2305.113 of the
Revi sed Code, may purchase liability insurance covering its

operations and activities and its agents, enployees, nurses,

interns, residents, staff, and nmenbers of the governing board and

commi ttees, and, whether or not such insurance is purchased, nay,

to such extent as its governing board considers appropriate,

indemi fy or agree to indemify and hold harm ess any such person

agai nst expense, including attorney's fees, danmge, |oss, or other

liability arising out of, or claimed to have arisen out of, the
deat h, disease, or injury of any person as a result of the
negl i gence, mal practice, or other action or inaction of the

i ndemmi fied person while acting within the scope of the

i ndemmi fied person's duties or engaged in activities at the
request or direction, or for the benefit, of the hospital. Any
hospital electing to i ndemmify such persons, or to agree to so
i ndemmi fy, shall reserve such funds as are necessary, in the
exerci se of sound and prudent actuarial judgnent, to cover the
potenti al expense, fees, damage, loss, or other liability. The
superi ntendent of insurance may recommend, or, if such hospital
requests the superintendent to do so, the superintendent shal
recomrend, a specific anobunt for any period that, in the
superintendent's opinion, represents such a judgnment. This
authority is in addition to any authorization otherw se provided

or pernmitted by | aw.

(D) Recoveries against the state shall be reduced by the
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aggregate of insurance proceeds, disability award, or other

coll ateral recovery received by the clainmant. This division does
not apply to civil actions in the court of clains against a state
uni versity or college under the circunstances described in section
3345. 40 of the Revised Code. The collateral benefits provisions of

division (B)(2) of that section apply under those circunstances.

(E) The only defendant in original actions in the court of
clains is the state. The state nay file a third-party conplaint or
counterclaimin any civil action, except a civil action for two
t housand five hundred dollars or less, that is filed in the court

of cl ai ns.

(F) Acivil action against an officer or enployee, as defined
in section 109. 36 of the Revised Code, that alleges that the
officer's or enployee's conduct was nanifestly outside the scope
of the officer's or enployee's enploynent or official
responsibilities, or that the officer or enployee acted with
mal i ci ous purpose, in bad faith, or in a wanton or reckless manner
shall first be filed against the state in the court of clains,
whi ch has exclusive, original jurisdiction to determne,
initially, whether the officer or enployee is entitled to personal
i mmunity under section 9.86 of the Revised Code and whet her the
courts of conmon pl eas have jurisdiction over the civil action.

The officer or enployee may participate in the immunity

determ nati on proceedi ng before the court of clains to determne

whet her the officer or enplovee is entitled to personal inmmunity

under section 9.86 of the Revised Code.

The filing of a claimagainst an officer or enployee under
this division tolls the running of the applicable statute of
limtations until the court of clains determ nes whether the
of ficer or enployee is entitled to personal imunity under section
9. 86 of the Revised Code.
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(G Wienever a claimlies against an officer or enployee who
is a menber of the Chio national guard, and the officer or
enpl oyee was, at the tine of the act or om ssion conpl ai ned of,
subject to the "Federal Tort Clains Act," 60 Stat. 842 (1946), 28
U S C 2671, et seq., then the Federal Tort Clainms Act is the
exclusive remedy of the claimant and the state has no liability

under this section

(H If an inmate of a state correctional institution has a
cl ai magainst the state for the | oss of or damage to property and
t he amount cl ai ned does not exceed three hundred dollars, before
commenci ng an action against the state in the court of clains, the
inmate shall file a claimfor the | oss or danage under the rules
adopted by the director of rehabilitati on and correction pursuant
to this division. The inmate shall file the claimwthin the tinme
al l owed for conmencenent of a civil action under section 2743. 16
of the Revised Code. If the state adnmits or conprom ses the claim
the director shall nmake paynment froma fund designhated by the
director for that purpose. If the state denies the claimor does
not conpromi se the claimat |east sixty days prior to expiration
of the tinme allowed for commencenent of a civil action based upon
the | oss or damage under section 2743.16 of the Revised Code, the
i nnate may conmence an action in the court of clainms under this

chapter to recover danmages for the | oss or dammge.

The director of rehabilitation and correction shall adopt
rul es pursuant to Chapter 119. of the Revised Code to inplenent

this division.

Sec. 3307.06. (A) Annually on the first Monday of My, one
contributing nenber, as defined in division (D) of section 3307.05
of the Revised Code, shall be elected by ballot to the state
teachers retirenent board, except that, beginning with the annua

el ection for contributing menbers in May, 1978, and in the annual
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el ection of each fourth year thereafter, two contributing nenbers
shall be elected to the board. Elected contributing nenbers shal
begin their respective terns of office on the first day of
Septenber following their election and shall serve for a term of

four years.

(B) The retired teacher nenbers of the board, as defined in
division (E) of section 3307.05 of the Revised Code, shall be
elected for a termof four years. The retired teacher nenbers
shall be elected to the board at the annual election for
contributing nenbers of the board, as provided in division (A of
this section, in the year in which the termof the current retired
teacher nmenbers woul d expire. The retired teacher nmenbers shal
begin their respective ternms of office on the first day of

Sept enmber followi ng their election.

No contributing nmenber of the board who retires while a
menber of the board shall be eligible to becone a retired teacher
nmenber of the board for three years after the date of the menber's

retirenent.

(O If a vacancy occurs during the termof office of any
el ected nenber of the board, the remaining nmenbers of the board
shal|l el ect a successor nenber. On certification of the election
results in accordance with rul es adopted under section 3307.075 of
t he Revi sed Code the successor nenber shall hold office until the

first day of the newtermthat foll ows the next board el ection

that occurs not |less than ninety days after the successor nenber's
el ection. The successor nenber shall qualify for board menbership

under the sanme division of section 3307.05 of the Revised Code as

the menber's predecessor in office. Elections under this division

shal | be conducted in accordance with rul es adopted under section

3307.075 of the Revised Code.

(D) If as a result of changed circunstances an el ected nenber

of the board would no |onger qualify for board nmenbershi p under
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t hat division of section 3307.05 of the Revised Code on the basis
of which the nenber was elected, or if such a nenber fails to
attend the neetings of the board for four nonths or | onger,

wi t hout being excused, the nenber's position on the board shall be
consi dered vacant, and a successor nenber shall be el ected, under
division (C) of this section, for the remainder of the unexpired

term

Sec. 3309.06. (A) Elections for enployee and retirant nenbers
of the school enployees retirenent board shall be held on the
first Monday of March. Terns of office of the enpl oyee and
retirant menbers of the board shall be for four years each
commencing on the first day of July follow ng the election and
ending on the thirtieth day of June. The initial ternms of the
first retirant nenber and the new enpl oyee nenber shall comrence
on July 1, 1984, and end on June 30, 1988.

(B) The initial election of the second retirant nenber shall
be held at the first election that occurs |ater than ninety days
after theeffective date of thisamendrent Septenber 15, 2004.

Subsequent el ections shall be held each fourth year thereafter

(© If a vacancy occurs during the termof an el ected nenber
of the board, the remaining nenbers of the board shall elect a
successor nmenber. On certification of the election results in
accordance with rul es adopted under section 3309.075 of the
Revi sed Code, the successor nenber shall hold office until the

first day of the newtermthat follows the next board el ection

that occurs not |ess than ninety days after the successor nenber's
el ection. The successor nenber shall qualify for board menbership

under the sanme division of section 3309.05 of the Revised Code as

the menber's predecessor in office. Elections under this division

shall be conducted in accordance with rul es adopted under section

3309. 075 of the Revised Code.
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(D) Enpl oyee nenbers or retirant nenbers of the board who
fail to attend the neetings of the board for four nonths or
| onger, wi thout being excused, shall be considered as having
resi gned and successors shall be elected for their unexpired terns
pursuant to division (C of this section. If as a result of
changed circunstances the retirant nmenber would no | onger qualify
for menbership on the board as a retirant nenber, the office shall
be consi dered vacant, and a successor retirant nmenber shall be

el ected pursuant to division (C of this section.

Sec. 5505.042. Except as provided in section 5505.043 of the
Revi sed Code, any vacancy occurring in the termof a retirant
menber of the state highway patrol retirement board or an enpl oyee
menber of the board shall be filled by an el ection conducted in
the same manner as other retirant nmenber and enpl oyee nenber
el ecti ons under section 5505.041 of the Revised Code. On
certification of the election results in accordance with rules
adopt ed under section 5505.047 of the Revised Code, the retirant
nmenber or enpl oyee nenber elected shall hold office until the

first day of the newtermthat follows the next board el ection

that occurs not |less than ninety days after the nmenber's el ection

Section 2. That existing sections 145.06, 742.05, 2743.02,
3307. 06, 3309.06, and 5505.042 of the Revised Code are hereby

repeal ed.

Section 3. That Section 5 of Sub. S.B. 133 of the 125th

General Assenbly be anmended to read as foll ows:

Sec. 5. Nothing in this—aet Sub. S.B. 133 of the 125th

General Assenbly shall affect the termof any el ected nenber of a

state retirenent board serving on the effective date of this—aect
Sub. S.B. 133 of the 125th General Assenbly.
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The additional nenbers of the state retirenent systens to be
appoi nted pursuant to this—aet Sub. S.B. 133 of the 125th General
Assenbly shall be appointed and take office not later than ninety
days after the effective date of this—aet Sub. S.B. 133 of the

125th General Assenbly, except that an investnment expert nenber

appointed jointly by the Speaker of the House of Representatives
and the President of the Senate shall not imediately take office
if taking office would result in an even nunber of nenbers on that
state retirenent board. The nmenmber shall take office at the
earliest tinme that taking office will result in an odd nunber of

menbers on that board

Not | ater than ninety days after the effective date of this
aet Sub. S.B. 133 of the 125th General Assenbly, the Governor
shall appoint the initial additional retirant menber of the public
enpl oyees retirenent board created by this—aet Sub. S.B. 133 of
the 125th General Assenbly. The retirant nenber shall hold office

until the first day of the newtermthat foll ows the next board

el ection that occurs not |ess than ninety days after the

appoi nt ment .

Not | ater than ninety days after the effective date of this
aet Sub. S.B. 133 of the 125th General Assenbly, the CGovernor
shall appoint the initial additional retired teacher menber
position created by this—aet Sub. S.B. 133 of the 125th CGenera
Assenbly. The retired teacher nenber shall hold office until the

first day of the newtermthat follows the next board el ection

that occurs not |ess than ninety days after the appointnent.

Not | ater than ninety days after the effective date of this
aet Sub. S.B. 133 of the 125th General Assenbly, the CGovernor
shal |l appoint the initial additional retirant menber of the schoo
enpl oyees retirenent board created by this—aet Sub. S.B. 133 of
the 125th General Assenbly. The retirant nenber shall hold office

) . | | ol opti | | | ,
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days—after—the—-appeintrwent through June 30, 2005, as directed in
Section 6 of Am H. B. 10 of the 126th General Assenbly.

Not |ater than ninety days after the effective date of this
aet Sub. S.B. 133 of the 125th General Assenbly, the Governor
shall appoint the initial additional retirant nmenber of the state
hi ghway patrol retirement board created by this—aet Sub. S.B. 133

of the 125th General Assenbly. The retirant menber shall hold

office until the first day of the new termthat foll ows the next

board el ection that occurs not |less than ninety days after the

appoi nt nent .

Section 4. That existing Section 5 of Sub. S.B. 133 of the
125t h General Assenbly is hereby repeal ed.

Section 5. Section 2743.02 of the Revised Code as anmended by
this act shall take effect on the ninety-first day after the

effective date of this act.

Section 6. This act is hereby declared to be an energency
neasure necessary for the i mredi ate preservation of the public
peace, health, and safety. The reason for such necessity is that,
to provide consistent governance of the Public Enpl oyees
Retirement System State Teachers Retirenent System Schoo
Enpl oyees Retirenent System and State Hi ghway Patrol Retirenent
System the continuity of the nenbership of the systens' boards
nmust be maintained. Therefore, this act shall go into inmediate

ef fect.

Page 13

355
356

357
358
359
360
361
362
363
364

365
366

367
368
369

370
371
372
373
374
375
376
377
378



