As Reported by the House Economic Development and
Environment Committee

126th General Assembly
Regular Session Sub. H. B. No. 397
2005-2006

Representatives Hagan, Collier, Law, Harwood, Schaffer, Cassell, DeBose,

Domenick

A BILL

To anend sections 3714.01, 3714.02, 3714.03, 3714.04,
3714.05, 3714.06, 3714.07, 3714.071, 3714.073,
3714.09, 3714.11, 3714.12, 3714.13, 3734.281,
3734.57, 3745.04, 3745.05, and 3745.06 and to
enact sections 3714.051, 3714.052, 3714. 053,

3714. 061, 3714.062, 3714.081, 3714.082, 3714.083,
3714.101, and 3714.20 of the Revised Code to
revise the statutes governing construction and
denolition debris facilities and to declare an

ener gency.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 3714.01, 3714.02, 3714.03, 3714.04,
3714.05, 3714.06, 3714.07, 3714.071, 3714.073, 3714.09, 3714.11
3714.12, 3714.13, 3734.281, 3734.57, 3745.04, 3745.05, and 3745. 06
be anended and sections 3714.051, 3714.052, 3714.053, 3714.061,
3714. 062, 3714.081, 3714.082, 3714.083, 3714.101, and 3714.20 of

the Revised Code be enacted to read as foll ows:

Sec. 3714.01. As used in this chapter:

(A) "Board of health" nmeans the board of health of a city or
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general health district or the authority having the duties of a
board of health in any city as authorized by section 3709. 05 of
t he Revi sed Code.

(B) "Cosure" neans either the tinme at which a construction
and denolition debris facility will no | onger accept construction
and denolition debris for disposal or the effective date of an
order revoking the license of the facility. "C osure" includes
measures perforned to protect public health or safety, to prevent
air or water pollution, or to nmake the facility suitable for other
uses, if any, including, without limtation, the establishnment and
mai nt enance of suitable cover of soil and vegetation over areas
where construction and denolition debris is buried and the
mnimzation of erosion, the infiltration of surface water into
such areas, the production of |eachate, and the accunul ati on and

runof f of contam nated surface water.

(C "Construction and denolition debris" nmeans those
materials resulting fromthe alteration, construction,
destruction, rehabilitation, or repair of any physical structure
that is built by humans, including, without |inmitation, houses,
bui I di ngs, industrial or commercial facilities, or roadways.
"Construction and denolition debris" includes particles and dust
created during denolition activities. "Construction and denolition
debris" does not include materials identified or Iisted as solid
wast es or hazardous waste pursuant to Chapter 3734. of the Revised
Code and rul es adopted under it; materials from m ning operations,
nontoxic fly ash, spent nontoxic foundry sand, and slag; or
reinforced or nonreinforced concrete, asphalt, building or paving
brick, or building or paving stone that is stored for a period of
|l ess than two years for recycling into a usable construction

mat eri al .

(D) "Disposal" neans the discharge, deposit, injection

dumpi ng, spilling, l|eaking, enmitting, or placing of any
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construction and denolition debris into or on any |and or ground
or surface water or into the air, except if the disposition or

pl acenment constitutes storage.

(E) "Facility" means any site, location, tract of |and,
installation, or building used for the disposal of construction
and demolition debris. "Facility" does not include any
construction site where construction debris and trees and brush
renoved in clearing the construction site are used as fil
material on the site where the materials are generated or renpved
and does not include any site where materials conposed excl usively
of reinforced or nonreinforced concrete, asphalt, clay tile,
bui I di ng or paving brick, or building or paving stone are used as
fill material, either alone or in conjunction with clean soil,
sand, gravel, or other clean aggregates, in legitimte fill
operations for construction purposes or to bring the site up to a

consi stent grade.

(F) "Health district" means a city or general health district
created by or under the authority of Chapter 3709. of the Revised
Code.

n

(G "New construction and denplition debris facility" or "new

facility" includes an existing facility that is proposing to

expand the facility beyond the limts of construction and

denplition debris placenent approved by a board of health or the

director of environnental protection, as applicable, under this

chapt er.

(H) "Person" includes the state, any political subdivision of
the state or other state or local body, the United States and any
agency or instrunentality thereof, and any legal entity or
organi zati on defined as a person under section 1.59 of the Revised
Code.

£H-(1) "Pulverized debris" nmeans a load of debris that, after
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denolition has occurred, but prior to acceptance of the |oad of

debris for disposal, has been shredded, crushed, ground, or

otherwi se rendered to such an extent that the |oad of debris is

uni denti fi able as construction and denolition debris.

(J) "Qualified ground water scientist" neans a scientist or

engi neer _who has received a baccal aureate or post-graduate degree

in the natural sciences or endgineering and has at | east five vears

of rel evant experience in ground water hydrogeol ogy and rel at ed

fields that enable that individual to nmake sound prof essi ona

judgnents regardi ng ground water nonitoring, contaninant fate and

transport., and corrective neasures.

(K) "Storage" neans the holding of construction and
demolition debris for a tenporary period in such a manner that it
remains retrievabl e and substantially unchanged and, at the end of
the period, is disposed of or reused or recycled in a beneficial

manner .

(L) "Transfer facility" neans a site, location, tract of

land, installation. or building that is primarily used or intended

to be used for the purpose of transferring construction and

denplition debris that was generated off the prem ses of the

facility fromvehicles or containers into other vehicles or

containers for transportation to a construction and denplition

debris facility.

Sec. 3714.02. W-thintwelve mwonthsafter July 241990 the

The director of environnental protection shall adopt, and may
amend and rescind, rules in accordance with Chapter 119. of the
Revi sed Code governing construction and denolition debris
facilities and the inspection of and issuance of pernmits to

install and licenses for those facilities. The rules shall ensure

that the facilities will not create a nui sance, fire hazard, or

heal t h hazard or cause or contribute to air or water pollution
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The rules shall establish all of the follow ng: 113
(A) Standards and procedures for the desighr—and—ecenstruction 114
 focilities Tl o d nelude—wi i on. 115

. L A . . 116

117

of permits to install under section 3714.051 of the Revised Code 118
that shall include all of the foll ow ng: 119
(1) Information that nust be included in the designs and 120
plans required to be subnitted with the application for a pernit 121
to install under section 3714.051 of the Revised Code and criteria 122
for approving., disapproving. or requiring nodification of the 123
desi gns _and pl ans; 124
(2) Information that nust be included with an application for 125

a permt toinstall in addition to the information required under 126
section 3714.051 of the Revised Code; 127
(3) Procedures for the issuance, denial., nodification, 128
transfer, suspension, and revocation of permts to install; 129
(4) G ounds for the denial, nodification, suspension, or 130
revocation of pernmts to install: 131
(5) Arequirenent that a person that is required to obtain 132

both a permit to install under section 3714.051 of the Revised 133
Code and a |license under section 3714.06 of the Revised Code 134
obtain both the pernmit and |license prior to operation; 135
(6) Criteria for establishing tine periods after which a 136
pernmt to install expires; 137
(7) Any other requirenents that the director deternines 138
necessary in order to establish the programfor the issuance of 139
permts to install under section 3714.051 of the Revi sed Code. 140
(B) Standards for eentrel—ever—access—tofactHties- the 141

desi gn and construction of facilities. The standards nay incl ude, 142
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without limtation, requirenents for diking around the areas where

debris is buried to prevent runoff of surface water onto adjacent

property.

(C) Standards for control over access to facilities and for

the operation of facilities, including, without Iimtation,
standards for the conpaction and covering of debris di sposed of
and standards regardi ng equi pnent used for the operation of
facilities;

(D) Criteria and procedures for granting authorization to the
owner or operator of a facility to di spose of asbestos or
asbestos-containing materials or products at his the owner's or

operator's facility;

(E) Requirenents for the installation of ground water
monitoring wells and the nonitoring of ground water quality at any
facility where the operation of the facility threatens to

contam nate ground water+. The rules shall require that ground

wat er nonitoring be capable of deternining inpacts resulting from

the operation of construction and denolition debris facilities.

The rules also shall include provisions for ground water

assessnent _and corrective actions for inpacts to ground water.

Further, the rules shall require that the owner or operator of a

construction and denolition debris facility subnit a nonitoring

report to the director or a board of health, as applicable, that

has been prepared by a qualified ground water scientist and that

includes all of the foll ow ng:

(1) A deternmination of any inpacts to ground water fromthe

m gration of contami nants fromthe construction and denolition

debris facility;

(2) Alist of the contami nants fromthe facility that may be

causi ng cont am nati on of ground water;

(3) Recommendations for actions, if any are necessary, that
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shoul d be taken to investigate or renediate the source of any

ground wat er cont ani nati on

(F) Requirenents for the nmonitoring and sanpling of |eachate.

The rules adopted under division (F) of this section shall include

all of the foll ow ng:

(1) A requirenent that the owner or operator of a

construction and denolition debris facility provide for sanpling

of | eachate at | east annually. However, the rules shall require

that if |eachate is recirculated through a facility, the | eachate

be sanpled at | east every cal endar quarter.

(2) A requirenent that the owner or operator of a facility

sampl e for at | east seventy-seven paraneters that the director

shall establish in the rules, which shall include arsenic, copper

and chrom um

(3) Requirenents governing facilities that do not have a

system for sanpling | eachate. The rules shall require that the

owner or operator of such a facility nonitor ground water in

accordance with the rules adopted under division (E) of this

section for the paraneters established in the rul es adopted under

division (F)(2) of this section.

(4 Arequirenent that a facility that nonitors ground water

and | eachate add to the paraneters nonitored by the ground water

noni tori ng system any paraneter that is detected through the

noni toring of |eachate;

(5) Requirenents governing the reporting of |eachate sanpling

data. The rules shall require that reports be submtted to the

director and the applicable board of health.

(G Requirenents respecting witten, narrative plans for the

operation of facilities+._ The rules shall require the owner or

operator of a facility to use best nmanagenent practices. In
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addition, the rules shall require as a part of the plan of

operation of a facility the inclusion of the contingency pl ans

required in rules adopted under division (H of this section.

{5-(H) Requirenents respecting contingency plans for
effective action in response to fire or explosion at a facility or

to hydrogen sulfide or other gases created by the operation of a

facility that pose a nui sance, cause an offensive odor, or pose a

threat to public health or safety or the environnent;

{H-(1) Financial assurance requirenents for the closure and

post-closure care of faciliti es—The as foll ows:

(1) The rules establishing the financial assurance

requirenments for the closure of facilities shall require that the

owner or operator of a facility, before being issued a an_initial
license for the facility under section 3714.06 of the Revised
Code, submit a surety bond, a letter of credit, or other

acceptabl e financial assurance, as specified by the director in

the rules, in an amunt egual—to-the estinmated costsfor closure
C ¢ . i he facil] I I I ’ beina:

Revi-sed-Code~ deternined by the director or the appropriate board

of health, as applicable. The rules shall include a list of the

activities for which financial assurance may be required. The

rules shall allow the director or board of health, as applicabl e,

to adjust the anmpunt of a surety bond, a letter of credit, or

ot her acceptabl e financial assurance in conjunction with the

i ssuance of an annual license. However, the rules shall require

that the ampunt of a surety bond. letter of credit. or other
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acceptabl e financial assurance for the closure of a facility be

not less than thirteen thousand doll ars per acre of |and that has

been or is being used for the disposal of construction and

denplition debris. The rules shall require an expl anation of the

rationale for financial assurance anpunts exceeding thirteen

t housand doll ars per acre.

(2) The rules establishing the financial assurance

requi renments for the post-closure care of facilities shall address

the mai ntenance of the facility, continuation of any required

noni toring systens, and performance and nmi nt enance of any

specific requirenents established in rules adopted under division

(K) of this section or through a permt, license, or order of the

director. The rules also shall allow the director or board of

health, as applicable, to determ ne the anbunt of a surety bond, a

letter of credit, or other acceptable financial assurance for the

post-closure care of a facility based on a required cost estimte

for the post-closure care of the facility. The rules shall require

that the owner or operator of a facility provide post-closure

financial assurance for a period of five years after the closure

of a facility. However, the rules shall stipulate that

post -cl osure care financial assurance nay be extended beyond the

five-vear period if the extension of the post-closure care period

is required under rul es adopted under division (K) of this

section.

H-(J) Requirenents for the closure of facilities. The
requi rements shall include mninmumrequirenments for the closure of
alk facilities and such additional requirenents as are reasonably
related to the location of the facility and the type and quantity

of materials disposed of in the facility. The rules shall require

that an owner or operator of a facility, upon the closure of the

facility, file in the office of the county recorder of the county

in which the facility is |located a notice that the property was
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previously used as a construction and denolition debris facility.

The rules shall require that the notice be filed in the sane

nmanner _as a deed to the property. The rules shall require that the

notice include an engineering drawi ng attachnment show ng the

physical |ocations of debris placenent., an indication of the

vol unes of debris, and an indication of the depth of the fina

cover material.

(K) Requirenents for the post-closure care of facilities for

a period of five vears after the closure of a facility. However,

the rules shall require that the post-closure care period may be

extended by order of the applicable board of health, the director,

or a court of conpetent jurisdiction if conditions at a facility

are inpacting public health or safety or the environnent or if

ground water assessnent and corrective neasures are required to be

conducted at the facility under rul es adopted under division (E)

of this section. This division does not linit the authority of the

director, a board of health, or a court of conpetent jurisdiction

to issue an order under any other applicable chapter of the
Revi sed Code.

The rul es adopted under this division shall specify both of

the foll ow ng:

(1) Wth respect to a facility that permanently ceases

accept ance of construction and denolition debris in cal endar year

2006, the post-closure care and post-closure care financial

assurance requirenents do not apply. provided that the owner or

operator of the facility gives witten notice of the date of the

cessation to the applicable board of health or the director., the

owner or operator of the facility does not submt a subsequent

application for a license renewal for the facility after that

cessation, and no order was issued by the applicable board of

health, the director, or a court of conpetent jurisdiction

governi ng the post-closure care of and post-closure financial
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assurance for that facility prior to the date specified in the

witten notice.

(2) Wth respect to a facility that permanently ceases

acceptance of construction and denolition debris in cal endar year

2007, the required period of tinme for post-closure care and

post-cl osure care financial assurance shall be one vear after the

closure of the facility, provided that the owner or operator of

the facility gives witten notice of the date of the cessation to

the applicable board of health or the director, the owner or

operator does not subnit a subsequent application for a license

renewal for the facility after that cessation, and no order was

i ssued by the applicable board of health, the director, or a court

of conpetent jurisdiction governing the post-closure care of and

post -closure financial assurance for that facility prior to the

date specified in the witten notice.

(L) Standards and procedures governing the nodification of

operation licenses issued under section 3714.06 of the Revised
Code;

(M Procedures and requirenents governing the certification

of construction and denplition debris by transfer facilities as
requi red under section 3714.082 of the Revi sed Code;

(N) Requirenments governing the provision of notification

under section 3714.083 of the Revised Code by owners and operators

of construction and denolition debris facilities of rejected | oads

and by transporters and shippers of the final disposition of

rej ected | oads:

(O Requirenments governing the certification and training of

operators of construction and denolition debris facilities as
requi red under section 3714.062 of the Revi sed Code;

(P) Definitions of "owner" and "operator" for purposes of

this chapter.
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The rul es adopted under this section shall not prohibit the
open burning of construction debris on a construction site in
compliance with division (C (1) of section 3704.11 of the Revised
Code.

Rul es adopted under divisions (E) and (F) of this section

apply to all new construction and denolition debris facilities for

which a permit to install is required under section 3714.051 of

the Revised Code on and after the effective date of this

anmendnent. Wth respect to a facility that is |icensed under

section 3714.06 of the Revised Code and operating on the effective

date of this anendnent: if the facility does not have a ground

water nonitoring or | eachate nonitoring system the facility is

not required to conply with rules adopted under division (E) or

(F) of this section; if the facility has a ground water nonitoring

system but not a | eachate nonitoring system the facility shal

conmply only with rules adopted under divisions (E) and (F)(3) of

this section; and if the facility has a | eachate npnitoring

system but not a ground water nonitoring system the facility

shall comply only with rules adopted under division (F) of this

section.

Sec. 3714.03. (A) As used in this section:

(1) "Aquifer system' nmeans one or nore geologic units or

formations that are wholly or partially saturated with water and

are capable of storing, transmitting, and vielding significant

amounts of water to wells or springs.

(2) "Category 3 wetland" neans a wetl and that supports

superior habitat or hydrological or recreational functions as

determ ned by an appropriate wetl and eval uati on net hodol ogy

acceptable to the director of environnmental protection. "Category

3 wetland” includes a wetland with high levels of diversity, a

hi gh proportion of native species, and high functional val ues and
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includes, but is not limted to, a wetland that contains or

provides habitat for threatened or endangered species. "Category 3

wet | and"” nmay include high quality forested wetlands, including old

growh forested wetlands, nmature forested riparian wetl ands,

vernal pools, bogs. fens. and wetlands that are scarce regionally.

(3) "Natural area" neans either of the foll ow ng:

(a) An area designated by the director of natural resources

as a wild, scenic, or recreational river under section 1517.14 of
t he Revi sed Code:

(b) An area designated by the United States departnent of the

interior as a national wild or scenic river.

(4) "Cccupied dwelling" neans a residential dwelling and al so

i ncludes a place of worship as defined in section 5104.01 of the

Revi sed Code, a child day-care center as defined in that section

a hospital as defined in section 3727.01 of the Revised Code, a

nursi ng hone as defined in that section, a school, and a

restaurant or other eating establishnent. "QOccupied dwelling" does

not include a dwelling owned or controlled by the owner or

operator of a construction and denolition debris facility to which

the siting criteria established under this section are being

appli ed.

(5) "Residential dwelling"” neans a building used or intended

to be used in whole or in part as a personal residence by the

owner, part-tine owner, or | essee of the building or any person

aut hori zed by the owner, part-tinme owner, or |essee to use the

buil ding as a personal residence.

(B) Neither the director of environnmental protection nor any
board of health shall issue a Hecense pernit to install under
section 3406 3714.051 of the Revised Code to establish and

eperate a new construction and denolition debris facility when any

portion of the facility is proposed to be located in either of the
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foll owing | ocations:

A-(1) Wthin the boundaries of the a one-hundred-year flood
pl ai n ef—a—watercourse, as those boundaries are shown on the
appl i cabl e maps prepared under the "National Flood |Insurance Act
of 1968," 82 Stat. 572, 42 U S.C A 4001, as anended, unless the
owner or operator has obtained an exenption from this division
(B)(1) of this section in accordance with section 3714.04 of the

Revi sed Code. W-threspeecttowatercourses—or—portions—thereof for
whieh | f no such naps have been prepared, the boundaries of the a

one- hundr ed-year flood plain shall be determ ned by the applicant

for a H-ecense pernmt based upon a—desigh-stormof seveninchesof
precipitati-on—inrtwenty-four—hours—and—udpen standard net hodol ogi es

set forth in "urban hydrol ogy for snmall watersheds" (soi
conservation service technical rel ease nunber 55) and section 4 of
the "national engineering hydrol ogy handbook" of the soi
conservation service of the United States departnent of

agricul ture.

Br(2) Wthin the boundaries of a sole source aquifer
desi gnated by the adm nistrator of the United States environnental
protecti on agency under the "Safe Drinking Water Act," 88 Stat.
1660 (1974), 42 U.S.C. A 300f, as anended.

(C) Neither the director nor any board shall issue a permt

to install under section 3714.051 of the Revised Code to establish

a new construction and denolition debris facility when the

horizontal limts of construction and denolition debris placenent

at the new facility are proposed to be located in any of the

follow ng | ocations:

(1) Wthin one hundred feet of a perennial stream as defined

by the United States geol ogi cal survey seven and one-half mnute

quadrangl e map or a category 3 wetl and;

(2) Wthin one hundred feet of the facility's property line;
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(3)(a) Except as provided in division (©(3)(b) of this

section, within five hundred feet of a residential or public water

supply well.

(b) Division (Q(3)(a) of this section does not apply to a

residential well under any of the circunstances specified in

divisions (O (3)(b)(i) to (iii) of this section as follows:

(i) The well is controlled by the owner or operator of the

construction and denolition debris facility.

(ii) The well is hydrologically separated fromthe horizontal

limts of construction and denolition debris placenent.

(iii) The well is at least three hundred feet upgradient from

the horizontal Ilimts of construction and denolition debris

pl acenent and division (D) of this section does not prohibit the

i ssuance of the permt to install.

(4 Wthin five hundred feet of a park created or operated
pursuant to section 301.26, 511.18, 755.08, 1545.04, or 1545. 041

of the Revised Code, a state park established or dedi cated under

Chapter 1541. of the Revised Code, a state park purchase area

est abl i shed under section 1541.02 of the Revised Code. a national

recreation area, any unit of the national park system or any

property that lies within the boundaries of a national park or

recreation area, but that has not been acquired or is not

adm ni stered by the secretary of the United States departnent of

the interior, located in this state, or any area |ocated in this

state that is recommended by the secretary for study for potential

inclusion in the national park systemin accordance with "The Act
of August 18, 1970." 84 Stat. 825, 16 U.S.C. A 1a-5. as anended;

(5) Wthin five hundred feet of a natural area, any area

established by the departnent of natural resources as a state

wildlife area under Chapter 1531. of the Revised Code and rul es

adopted under it, any area that is formally dedicated as a nature
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preserve under section 1517.05 of the Revised Code., or any area

designated by the United States departnent of the interior as a

national wildlife refuge;

(6) Wthin five hundred feet of a | ake or reservoir of one

acre or nore that is hydrogeologically connected to ground water.

For purposes of division (Q(6) of this section, a | ake or

reservoir does not include a body of water constructed and used

for purposes of surface water drainage or sedinent control.

(7) Wthin five hundred feet of a state forest purchased or

ot herwi se acqui red under Chapter 1503. of the Revi sed Code;

(8) Wthin five hundred feet of |land that is placed on the

state reqgistry of historic | andmarks under section 149.55 of the
Revi sed Code;

(9) Wthin five hundred feet of an occupi ed dwelling unl ess

witten pernission is given by the owner of the dwelling.

(D) Neither the director nor any board shall issue a permt

to install under section 3714.051 of the Revised Code to establish

a new construction and denolition debris facility when the limts

of construction and denolition debris placenent at the new

facility are proposed to have an isolation distance of |ess than

five feet fromthe uppernpnst aquifer systemthat consists of

mat eri al that has a maxi num hydraulic conductivity of 1 x 10

cmsec and all of the geologic material conprising the isolation

di stance has a hydraulic conductivity equivalent to or less than 1

x_10-*—cm sec.

(E) Neither the director nor any board shall issue a perm:t
to install under section 3714.051 of the Revised Code to establish

a new construction and denolition debris facility when the road

that is designated by the owner or operator as the main hauling

road at the facility to and fromthe limts of construction and

denplition debris placenent is proposed to be |ocated within five

Page 16

455
456
457

458
459
460
461
462

463
464

465
466
467

468
469

470
471
472
473
474
475
476
477
478
479

480
481
482
483
484
485



Sub. H. B. No. 397
As Reported by the House Economic Development and Environment Committee

hundred feet of an occupied dwelling unless witten perm ssion is

diven by the owner of the occupied dwelling.

(F) Neither the director nor any board shall issue a permt

to install under section 3714.051 of the Revised Code to establish

a new construction and denolition debris facility unless the new

facility will have all of the follow ng:

(1) Access roads that shall be constructed in a manner that

allows use in all weather conditions and will withstand the

antici pated degree of use and minin ze erosion and generation of

dust ;

(2) Surface water drainage and sedinent controls that are

required by the director:

(3) If the facility is proposed to be located in an area in

whi ch an applicable zoning resolution allows residenti al

construction, vegetated earthen berns or an equival ent barrier

with a nini rum hei ght of six feet separating the facility from

adj oi ni ng property.

(G (1) The siting criteria established in this section shal

be applied to an application for a pernit to install at the tine

that the application is subnmtted to the director or a board of

health, as applicable. Crcunstances related to the siting

criteria that change after the application is submtted shall not

be considered in approving or disapproving the application.

(2) The siting criteria established in this section by this

anendnent _do not apply to an expansion of a construction and

denplition debris facility that was in operation prior to the

effective date of this amendnent onto property within the property

boundaries identified in the application for the initial license

for that facility or any subsequent |icense issued for that

facility up to and including the |license issued for that facility

for calendar year 2005. The siting criteria established in this
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section prior to the effective date of this anendnent apply to

such an expansi on.

Sec. 3714.04. Fhe (A Subject to division (B) of this

section, the director of environnmental protection or the board of

health having territorial jurisdiction may by order exenpt any
person di sposi ng of or proposing to dispose of construction and
dermolition debris in such quantities or under such circunstances
that, in the determ nation of the director or board of health, are
unlikely to adversely affect the public health or safety or the
environment, or to create a fire hazard, fromany provision of
this chapter or a rule adopted or order issued under it, other
than division (B)(2) of section 3714.03 or division (E) of section
3714.13 of the Revised Code. Neither the director nor any board of
health shall grant an exenption under this section fromdivision
A-(B) (1) of section 3714.03 of the Revised Code if the director
or board finds fromthe Heense pernit to install application that

the establishment of a new construction or denolition debris
facility in the one-hundred-year flood plain of a watercourse
woul d result in an increase of nore than one foot in the elevation
of the flood stage of the watercourse upstream or downstream from
the proposed facility. The applicant for a H-ecense pernit to
install shall deternine the increase in the flood stage resulting
fromthe location of the proposed facility within the
one- hundr ed-year flood plain of a watercourse based upon a—design
: el : - . . : I I
gpen standard net hodol ogies set forth in "urban hydrol ogy for
smal | wat ersheds"” (soil conservation service technical rel ease
nurber 55) and section 4 of the "national engineering hydrol ogy
handbook"” of the soil conservation service of the United States

department of agriculture.

(B) Except in the event of a natural disaster or public
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heal t h energency decl ared by the governor or the director of

health, before a board of health issues an order that exenpts a

person di sposing of or proposing to dispose of construction and

denplition debris as provided in division (A) of this section, the

board shall provide witten notice to the director of

envi ronnental protection of the board' s intention to grant an

exenption under that division. The notice shall contain a

description of the facts surroundi ng the proposed exenpti on and

any other information that the director may request. Not |ater

than thirty days after receipt of the notice, the director shal

provide witten comment to the board of health regarding the

proposed exenption. The witten comment shall be consi dered by the

board of health prior to the board's issuance of an order granting

the exenption.

Sec. 3714.05. The board of health of each health district

mai ntai ning a program on the approved |ist under div-sier—{A—o+
BHH—oer—{2)of section 3714.09 of the Revised Code shall provide

for the issuance of permits to install for and the inspection e+

of, licensing of, and enforcenent of standards governing
construction and denolition debris facilities under this chapter
and rul es adopted under it. The director of environnenta

protection shall provide for the issuance of permits to instal

for construction and denplition debris facilities, the inspection
and |icensing of construectionanddenplitiondebris facilities,
and the enforcement of standards in health districts that are not
on the approved |ist under these—divisions that section and may

provide for the inspection of the facilities and enforcenment of

standards in health districts that are on the approved |list under
these—div-stons that section. Further, the director may provide

for the issuance of pernmits to install in a health district on the

approved list if so requested by the applicable board of health
under section 3714.051 of the Revised Code.
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Sec. 3714.051. (A)(1) Not later than one hundred ei ghty days

after the effective date of this section and in accordance with

rul es adopted under section 3714.02 of the Revised Code, the

director of environnental protection shall establish a programfor

the issuance of permits to install for new construction and

denolition debris facilities.

(2) On and after the effective date of this section, no

person shall establish a new construction and denolition debris

facility without first obtaining a permit to install issued by the

board of health of the health district in which the facility is or

is to be located or fromthe director if the facility is or is to

be located in a health district that is not on the approved |ist
under section 3714.09 of the Revised Code or if a board of health

requests the director to issue the pernit to install under

division (G of this section

(B) The director, the director's authorized representative, a

board of health, or an authorized representative of the board may

assist an applicant for a permt to install during the permtting

process by providing gui dance and technical assistance.

(C) An applicant for a pernit to install shall subnit an

application to a board of health or the director, as applicabl e,

on a formthat the director prescribes. The applicant shal

include with the application all of the foll ow ng:

(1) The nanme and address of the applicant, of all partners if

the applicant is a partnership or of all officers and directors if

the applicant is a corporation, and of any other person who has a

right to control or in fact controls nmanagenent of the appli cant

or the selection of officers, directors, or managers of the

applicant;

(2) The designs and plans for the construction and denplition
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debris facility that include the | ocation or proposed |ocation of

the facility, design and construction plans and specifications,

antici pated begi nning and endi ng dates for work perfornmed, and any

other related information that the director requires by rule:

(3) The information required under section 3714.052 of the
Revi sed Code;

(4) An application fee of two thousand dollars. A board of

health shall deposit noney coll ected under division (C(4) of this

section into the special fund of the health district created under

section 3714.07 of the Revised Code. The director shall transmt

noney coll ected under division (C)(4) of this section to the

treasurer of state to be credited to the construction and

denolition debris facility oversight fund created in that section

Not later than six nonths after a facility that is issued a permt

to install begins accepting construction and denolition debris for

di sposal, a board of health or the director, as applicable, shal

refund the application fee received under division (C(4) of this

section to the person that submtted the application for the

permt to install.

(5) Any other information required by the director in

accordance with rul es adopted under section 3714.02 of the Revised

Code.

(D) A permt toinstall may be issued with terns and

conditions that a board of health or the director, as applicabl e,

finds necessary to ensure that the facility will conply with this

chapter and rul es adopted under it and to protect public health

and safety and the environnent.

(E) A permt toinstall shall expire after a tine period

specified by the director or board of health, as applicable, in

accordance with rul es adopted under section 3714.02 of the Revised

Code unl ess the applicant has undertaken a continuing program of
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construction or has entered into a binding contractual obligation

to undertake and conplete a continuing programof construction

within a reasonable tine, in which case the director or board, as

applicable, may extend the expiration date of a permt to install

upon request of the applicant.

(F) The director or a board of health, as applicable, may

i ssue, deny, nodify, suspend, or revoke a permt to install in

accordance with rul es.

(G A board of health shall notify the director of its

receipt of an application for a pernmit to install. A board of

health, or its authorized representative, nay request the director

to review an application, or part of an application, for a permt

to install and also may request that the director issue or deny it

when the board determ nes that additional expertise is required.

The director shall conply with such a request.

Upon a board of health's issuance of a pernit to install for

a new construction and denolition debris facility under this

section, the board shall nmil a copy of the pernit to the director

together with approved plans, specifications, and infornmation

regarding the facility.

Sec. 3714.052. (A) An application for a permt to install a

new construction and denplition debris facility that is submtted
under section 3714.051 of the Revised Code shall include all of

the foll ow ng:

(1) Alisting of all construction and denolition debris

facilities or other waste disposal facilities that the owner or

operator of the proposed new construction and denolition debris

facility or a key enpl oyee of the owner or operator has operated

or is operating in this state;

(2) Alisting of the construction and denolition debris
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facilities or other waste disposal facilities that the owner or

operator or a key enpl oyee of the owner or operator has operated

or is operating el sewhere in the United States together with a

listing of the construction and denplition debris facilities or

ot her waste disposal facilities that the owner or operator or a

key enpl oyee of the owner or operator has operated or is operating

outside the United States:;

(3) Alisting of all adm nistrative enforcenent orders issued

to the owner or operator or a key enpl ovee of the owner or

operator, all civil actions in which the owner or operator or a

key enpl oyee of the owner or operator was determ ned by the trier

of fact to be liable in danages or was the subject of injunctive

relief or another type of civil relief, and all crimnal actions

in which the owner or operator or a key enpl oyee of the owner or

operator pleaded quilty or was convicted, during the ten vears

i medi ately preceding the submi ssion of the application, in

connection with any violation by the owner or operator or a key

enpl oyee of the owner or operator of an applicable state or

federal | aw pertaining to environnental protection or the

envi ronnental | aws of another country;

(4) Alisting of all adnministrative enforcenent orders, civil

actions, or crimnal actions pending at the tinme of the subm ssion

of the application for a pernmt to install in connection with a

violation of any applicable state or federal |aw or | aw of another

country pertaining to environnental protection that was all eged to

have been committed by the owner or operator or a key enpl oyee of

the owner or operator.

The lists of construction and denolition debris facilities or

other waste disposal facilities operated by the owner or operator

or a key enpl oyee of the owner or operator within or outside this

state or outside the United States shall include all such

facilities operated by the owner or operator or a key enpl oyee of
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the owner or operator during the ten-year period i mediately

precedi ng the subn ssion of the application.

(B) If the applicant for a permt to install has been

involved in any prior activity involving the operation of a

construction and denplition debris facility or other waste

di sposal facility, the director of environnmental protection or a

board of health, as applicable, may deny the application if the

director or board finds fromthe application. the infornation

submitted under divisions (A (1) to (4) of this section, pertinent

information submtted to the director or board, and other

pertinent information obtained by the director or board at the

director's or board's discretion that the applicant or any other

person listed on the application, in the operation of construction

and denolition debris facilities or other waste di sposal

facilities, has a history of substantial nonconpliance with state

and federal |aws pertaining to environnental protection or the

environnental |aws of another country that indicates that the

applicant |lacks sufficient reliability, expertise, and conpetence

to operate the proposed new construction and denplition debris

facility in substantial conpliance with this chapter and rul es

adopt ed under _it.

(C At the sane tine that an application for an annua

operation license required under section 3714.06 of the Revised

Code is submtted, an owner or operator of a construction and

denplition debris facility that has subnmitted the information

requi red under division (A of this section shall submt to the

director or board of health, as applicable, all information

required to be subnmtted under division (A of this section that

has changed or been added since the issuance of the nobst recent

annual operation license for the facility. If, during that period,

there have been no changes in or additions to that infornmation,

the owner or operator shall submt to the director or board an
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affidavit stating that there have been no changes in or additions

to that information during that tine period. The director or board

nmay revoke the license for the facility if the updated infornmation

indicates any of the reasons specified in division (B) of this

section for the denial of an application for a permt to install.

(D) A person to whomthe pernit to install or the license for

a construction and denplition debris facility is proposed to be

transferred under division (B) of section 3714.06 of the Revised

Code shall submit to the director or a board of health, as

applicable, the information that is required to be submtted under

division (A of this section by an applicant for a permt to

install not later than one hundred twenty days prior to the

proposed acquisition of the facility by the transferee. The

director or board of health may deny the transfer of the pernit or

license, as applicable, if the information reqgarding the

transferee indicates any of the reasons specified in division (B)

of this section for the denial of an application for a permt to

install.

(E) When the owner or operator of a facility enploys a new

key enpl oyee, the owner or operator shall submt or shall require

the new key enployee to submt to the director or a board of

health, as applicable, information regarding the new key enpl oyee

that is required to be subnitted under division (A of this

section by an applicant for a permt to install. The director or

board may revoke the permt to install or the license for the

facility, as applicable, if the information regarding the new key

enpl oyee indicates any of the reasons specified in division (B) of

this section for the denial of an application for a permt to

install.

(F) Inlieu of conplying with this section, an applicant for

a permt toinstall for, or a proposed transferee of a permt to

install or a license for, a construction and denolition debris
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facility may choose to conply with sections 3734.41 to 3734. 47 of

the Revised Code. An applicant or transferee that so chooses shal

conply with those sections. For purposes of this division,
sections 3734.41 to 3734.47 of the Revised Code are deened to

apply to applicants for pernits to install for, and proposed

transferees of permts to install or licenses for, construction

and denolition debris facilities. The director shall provide

notice in witing to the applicable board of health that the

applicant or proposed transferee has conplied with sections
3734.41 to 3734.47 of the Revi sed Code and has sufficient

reliability, expertise, and conpetence to operate the construction

and denolition debris facility in substantial conpliance with this

chapter and the rul es adopted under it.

(G As used in this section, "key enpl oyee" neans an

i ndi vi dual _enpl oyed by an applicant for a permt to install for,

or by the proposed transferee of a permt to install or |license

for, a construction and denplition debris facility in a

supervi sory capacity or who is enpowered to nmake discretionary

decisions with respect to the construction and denolition debris

operations of the applicant or transferee, but does not include an

enpl oyee who is exclusively engaged in the physical or nechanica

collection, transfer, transportation, storage, or disposal of

construction and denolition debris. If the applicant or transferee

has entered into a contract with another person to operate the

n

facility that is the subject of the application or transfer. "key

enpl oyee" includes an enployee of the contractor who acts in a

supervi sory capacity or is enpowered to nmake discretionary

decisions with respect to the operation of the facility.

Sec. 3714.053. Not |later than sixty days after the director

of environnental protection or a board of health, as applicabl e,

receives an application for a permt to install a new construction
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and denolition debris facility, the applicant shall hold a public

hearing in the township or nmunicipal corporation in which the

facility or proposed facility is or is to be |located. At | east

thirty days prior to the public hearing, the applicant shall

provide notice of the tine. day, and location of the public

hearing in a newspaper of general circulation in the locality of

the facility or proposed facility and shall mail a copy of the

notice to the director or the board of health, whichever is

applicable. Further, at least thirty days prior to the public

hearing, the applicant shall provide notification of the public

hearing by certified mail to the owner of each parcel of rea

property that is adjacent to the facility or proposed facility.

Sec. 3714.06. (A) No person shall establish—moedify~ operater-

or maintain a construction and denolition debris facility w thout

& an _annual construction and denolition debris facility
tastallation—-and operation license issued by the board of health
of the health district in which the facility is er—sto-be
located or, if the facility is er—is—to-be located in a health

district that is not on the approved |ist under division{A—or
BHH—oer(2)of section 3714.09 of the Revised Code, fromthe

director of environnental protection. Each—persoen—proposing—te
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H-cense for the facitity— Any such license may be issued with such

ternms and conditions as the board or the director, as appropriate,
finds necessary to ensure that the facility will conply with this
chapter and the rul es adopted under it and to protect the public

health and safety and the environnment. Licenses issued under this

section expire annually on the thirty-first day of Decenber

(B) During the nonth of Decenber, but before the first day of
January of the next year, each person proposing to continue with
construection—or operation of a construction and denplition debris
facility shall procure a license for the facility for that year
fromthe board of health of the health district in which the
facility is located or, if the facility is located in a health
district that is not on the approved |ist under division{A—o+r
BHH—oer{(2)of section 3714.09 of the Revised Code, fromthe
director. The application for a license shall be submtted to the
board of health or the director, as appropriate, on or before the

| ast day of Septenber of the year preceding that for which the

l'icense is sought. A An application for a license for a new

facility shall be submitted prior to operation of the new

facility. The license shall be valid until the tine that the next

annual license is required to be obtained for the facility under

this section.

A person who has received a |icense, upon sale or disposition
of the facility, may, with the eensent approval of the board or

the director, as appropriate, have the license as well as a pernit

to install for the facility transferred to another person. The

board or director nmay di sapprove the transfer of the permt or
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license, as applicable, for any of the reasons specified in 862
division (B) of section 3714.052 of the Revised Code for the 863

denial of an application for a pernmit to install. 864

(O Fheowner—or—operator—of aconstructionand-denplition 865
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B} Upon issuance of a license by a board of health under

this section, the board eft—health shall nmail a copy of the |icense

to the director together with a copy of the plans for the

operation of the facility or any necessary plan updates, as

applicable, that are required under section 3714.061 of the
Revi sed Code. H—aticenseauthorizes constructionof a new

(D) A license issued under this section may be nodified in

accordance with rul es adopted under section 3714.02 of the Revised
Code.

Sec. 3714.061. (A) A person who subnits an application under

section 3714.06 of the Revised Code for an initial license to

operate a construction and denoplition debris facility shall subnt

with the application the plans for the operation of the facility

that are required in rules adopted under division (G of section

3714. 02 of the Revised Code. In addition, the owner or operator of

the facility shall submit any necessary updates to the plans for

the operation of the facility as required in rul es adopted under

that division when submtting an application under section 3714.06
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of the Revised Code for an annual license for the continued

operation of the facility. The plans for the operation of the

facility shall include the contingency plans that are required in

rul es adopted under division (H) of section 3714.02 of the Revised

Code.

(B) A person who subnmits an application under section 3714.06

of the Revised Code for an initial license to operate a

construction and denplition debris facility shall provide, at the

time that the application is submtted, to the fire departnent

that would respond to the facility a copy of the contingency plans

that are required in rules adopted under division (H) of section

3714. 02 of the Revised Code. In addition, the owner or operator of

the facility shall subnmit any necessary updates to the plans as

required in rules adopted under that division at the tinme that the

owner_or_operator subnmits an application under section 3714.06 of

the Revised Code for an annual |icense for continued operation of

the facility.

Sec. 3714.062. (A) The director of environnental protection,

in consultation with boards of health and a statew de associ ation

representing construction and denolition debris facilities, shal

establish a programfor the certification of operators of

construction and denplition debris facilities and shall establish

continuing education training requirenents for those operators as

part of the certification program

(B) The programfor the certification of operators, including

the continui ng education training requirenents, shall include

instruction in and shall enphasize. at a mninum both of the

foll ow ng:

(1) The |l aws governing construction and denolition debris

facilities and di sposal of construction and denolition debris;
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(2) Best nmmnagenent practices governi ng construction and

denplition debris facilities and di sposal of construction and

denolition debris.

(G The director shall accredit educational prograns and

approve statew de associations representing construction and

denolition debris facilities to provide continuing education

training for operators of construction and denolition debris

facilities. The educational prograns and associations shall neet

the standards established in rul es adopted under section 3714.02

of the Revised Code. For purposes of this division, educational

prograns that are specific to construction and denplition debris

facilities and are conducted by the director or the director's

aut hori zed representatives are accredited continuing education

traini ng prograns.

(D) An operator shall successfully conplete a mni nrumof ten

hours of continuing education training each cal endar year. No

operator shall fail to conply with this division

Sec. 3714.07. (A) (1) For the purpose of assisting boards of
health and the environnmental protection agency in adm nistering
and enforcing this chapter and rul es adopted under it, there is
hereby | evied on the disposal of construction and denolition
debris at a construction and denolition debris facility that is
| icensed under this chapter or at a solid waste facility that is
i censed under Chapter 3734. of the Revised Code a fee of thirty

cents per cubic yard or sixty cents per ton, as applicable.

(2) The owner or operator of a construction and denolition
debris facility or a solid waste facility shall determine if cubic
yards or tons will be used as the unit of neasurenent. In
estimating the fee based on cubic yards, the owner or operator
shall utilize either the maxi mum cubic yard capacity of the

contai ner, or the hauling volunme of the vehicle, that transports
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the construction and denolition debris to the facility or the
cubic yards actually | ogged for disposal by the owner or operator
in accordance with rul es adopted under section 3714.02 of the
Revi sed Code. |f basing the fee on tonnage, the owner or operator
shall use certified scales to determ ne the tonnage of
construction and denolition debris that is transported to the

facility for disposal.

(3) The owner or operator of a construction and denolition
debris facility or a solid waste facility shall collect the fee
| evied under division (A) of this section as a trustee for the
health district having jurisdiction over the facility, if that
district is on the approved list under section 3714.09 of the
Revi sed Code, or for the state. The owner or operator shal
prepare and file with the appropriate board of health or the
di rector of environmental protection nonthly returns indicating
the total volunme or weight, as applicable, of construction and
demolition debris received for disposal at the facility and the
total anount of noney required to be collected on the construction
and denolition debris disposed of during that nonth. Not |ater
than thirty days after the last day of the nonth to which the
return applies, the owner or operator shall mail to the board of
health or the director the return for that nonth together with the
noney required to be collected on the construction and denolition
debri s disposed of during that nonth. The owner or operator may
request, in witing, an extension of not nore than thirty days
after the last day of the month to which the return applies. A
request for extension nmay be denied. If the owner or operator
submits the noney late, the owner or operator shall pay a penalty
of ten per cent of the anobunt of the noney due for each nonth that

it is late.

(4) O the noney that is collected froma construction and

denolition debris facility or a solid waste facility on a per
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cubic yard or per ton basis under this section, a board of health
shall transmit three cents per cubic yard or six cents per ton, as
applicable, to the director not later than forty-five days after
the recei pt of the noney. The nobney retained by a board of health
under this section shall be paid into a special fund, which is
hereby created in each health district, and used solely to

adm ni ster and enforce this chapter and rul es adopted under it.

The director shall transmit all noney received fromthe
boards of health of health districts under this section and al
noney fromthe di sposal fee collected by the director under this
section to the treasurer of state to be credited to the
construction and denolition debris facility oversight fund, which
is hereby created in the state treasury. The fund shall be
adm ni stered by the director, and noney credited to the fund shal
be used exclusively for the adm nistration and enforcenent of this

chapter and rul es adopted under it.

(B) The board of health of a health district or the director
may enter into an agreenent with the owner or operator of a
construction and denplition debris facility or a solid waste
facility for the quarterly paynent of the noney collected fromthe
di sposal fee. The board of health shall notify the director of any
such agreenment. Not later than forty-five days after receipt of
the quarterly paynent, the board of health shall transnit the
anount established in division (A)(4) of this section to the
director. The noney retained by the board of health shall be
deposited in the special fund of the district as required under
that division. Upon receipt of the noney froma board of health,
the director shall transmt the noney to the treasurer of state to
be credited to the construction and denolition debris facility

over si ght fund.

(C If a construction and denolition debris facility or a

solid waste facility is located within the territorial boundaries
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of a municipal corporation or the unincorporated area of a
townshi p, the nunicipal corporation or township nay appropriate up
to four cents per cubic yard or up to eight cents per ton of the
di sposal fee required to be paid by the facility under division
(A) of this section for the same purposes that a nunicipa
corporation or township may | evy a fee under division (C of
section 3734.57 of the Revised Code.

The legislative authority of the municipal corporation or
townshi p nay appropriate the noney fromthe fee by enacting an
ordi nance or adopting a resolution establishing the anmount of the
fee to be appropriated. Upon doing so, the legislative authority
shall mail a certified copy of the ordinance or resolution to the
board of health of the health district in which the construction
and denolition debris facility or the solid waste facility is
|ocated or, if the facility is located in a health district that
is not on the approved |ist under section 3714.09 of the Revised
Code, to the director. Upon receipt of the copy of the ordi nance
or resolution and not later than forty-five days after receipt of
noney col lected fromthe fee, the board or the director, as
applicable, shall transmt to the treasurer or other appropriate
of ficer of the municipal corporation or clerk of the township that
portion of the noney collected fromthe disposal fee by the owner
or operator of the facility that is required by the ordinance or

resolution to be paid to that nunicipal corporation or township.

Money received by the treasurer or other appropriate officer
of a nunicipal corporation under this division shall be paid into
the general fund of the nunicipal corporation. Mney received by
the clerk of a township under this division shall be paid into the
general fund of the township. The treasurer or other officer of
the munici pal corporation or the clerk of the township, as
appropriate, shall maintain separate records of the noney received

under this division.
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The legislative authority of a municipal corporation or
townshi p nay cease collecting noney under this division by
repeal ing the ordi nance or resolution that was enacted or adopted

under this division.

The director shall adopt rules in accordance with Chapter

119. of the Revised Code establishing requirenents for prorating

the anpbunt of the fee that may be appropriated under this division

by a nmunicipal corporation or township in which only a portion of

a construction and denolition debris facility is |located within

the territorial boundaries of the nunicipal corporation or

t ownshi p.

(D) The board of county conmi ssioners of a county in which a
construction and denolition debris facility or a solid waste
facility is |ocated nmay appropriate up to three cents per cubic
yard or up to six cents per ton of the disposal fee required to be
paid by the facility under division (A) of this section for the
same purposes that a solid waste nanagenent district may |l evy a
fee under division (B) of section 3734.57 of the Revised Code.

The board of county conmi ssioners may appropriate the noney
fromthe fee by adopting a resolution establishing the amount of
the fee to be appropriated. Upon doing so, the board of county
conmi ssioners shall mail a certified copy of the resolution to the
board of health of the health district in which the construction
and denolition debris facility or the solid waste facility is
located or, if the facility is located in a health district that
is not on the approved |ist under section 3714.09 of the Revised
Code, to the director. Upon receipt of the copy of the resolution
and not later than forty-five days after recei pt of noney
collected fromthe fee, the board of health or the director, as
applicable, shall transnmt to the treasurer of the county that
portion of the noney collected fromthe disposal fee by the owner

or operator of the facility that is required by the resolution to
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be paid to that county.

Money received by a county treasurer under this division
shall be paid into the general fund of the county. The county
treasurer shall maintain separate records of the noney received

under this division.

A board of county conm ssioners may cease col |l ecting noney
under this division by repealing the resolution that was adopted

under this division.

(E) (1) This section does not apply to the disposal of
construction and denolition debris at a solid waste facility that
is licensed under Chapter 3734. of the Revised Code if there is no
construction and denolition debris facility |licensed under this
chapter within thirty-five mles of the solid waste facility as

determned by a facility's property boundari es.

(2) This section does not apply to the disposal of
construction and denolition debris at a solid waste facility that
is licensed under Chapter 3734. of the Revised Code if the owner
or operator of the facility chooses to collect fees on the
di sposal of the construction and denolition debris that are
identical to the fees that are collected under Chapters 343. and
3734. of the Revised Code on the disposal of solid wastes at that
facility.

(3) This section does not apply to the disposal of source
separated materials that are exclusively conposed of reinforced or
nonrei nforced concrete, asphalt, clay tile, building or paving
brick, or building or paving stone at a construction and
denolition debris facility that is |licensed under this chapter

when either of the follow ng applies:

(a) The naterials are placed within the Iimts of
construction and denolition debris placenment at the facility as

specified in the license issued to the facility under section
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3714. 06 of the Revised Code, are not placed within the unl oading
zone of the facility, and are used as a fire prevention neasure in
accordance with rul es adopted by the director under section
3714.02 of the Revised Code.

(b) The materials are not placed within the unl oadi ng zone of
the facility or within the imts of construction and denolition
debris placenment at the facility as specified in the |icense

issued to the facility under section 3714.06 of the Revised Code,

but are used as fill naterial, either alone or in conjunction with
clean soil, sand, gravel, or other clean aggregates, in legitimte
fill operations for construction purposes at the facility or to

bring the facility up to a consistent grade.

Sec. 3714.071. (A) For the purpose of funding and conducting
ground water nonitoring at construction and denolition debris
facilities by boards of health of health districts that are on the
approved list under section 3714.09 of the Revised Code and the
di rector of environmental protection, the director nmay adopt rul es
under Chapter 119. of the Revised Code for the purpose of |evying
a fee of not nore than five cents per cubic yard or ten cents per
ton on the disposal of construction and denolition debris at a
construction and denolition debris facility that is |licensed under
this chapter. Such a fee shall be in addition to the fee that is
| evied under section 3714.07 of the Revised Code. If the director
adopts rules under this section establishing a fee on the disposal
of construction and denolition debris at a construction and
denolition debris facility, the rules shall be subject to review

every five years by the joint commttee on agency rule review.

The owner or operator of a construction and denolition debris
facility shall collect the fee | evied under rul es adopted under
this section as a trustee for the health district having

jurisdiction over the facility, if that district is on the
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approved list under section 3714.09 of the Revised Code, or for
the state. The owner or operator shall collect and remt the fee
in the sane manner that the fee | evied under section 3714.07 of

the Revised Code is collected and rem tted.

The noney col |l ected by a board of health under this section
shall be paid into a special fund, which is hereby created in each
health district, and used solely to fund and conduct ground water
nonitoring at construction and denolition debris facilities within
the health district as specified in division (B) of this section
O the nmoney that is collected, a board of health shall transnit
ei ghty per cent of the noney received fromthe owner or operator
of a facility under this section to the director not later than

forty-five days after the receipt of the noney.

The director shall transmt all noney received under this
section to the treasurer of state to be credited to the
construction and denolition debris facility ground water
nonitoring fund, which is hereby created in the state treasury.
The director shall administer the fund and shall use noney
credited to it solely for the purposes specified in division (B)

of this section.

(B) A board of health or the director, as applicable, shal
conduct ground water nonitoring at construction and denolition
debris facilities in accordance with this section. In order to
conduct the nonitoring, the board or director, as applicable,
shall pay for the installation of ground water nonitoring wells,
ground water sanpling, and the | aboratory analysis of the ground
wat er sanples at a construction and denolition debris facility in

accordance with either of the follow ng, as applicable:

(1) If the facility is operating before the—effeetivedate—of
this—seetton April 15, 2005, and the facility has not had ground

water nmonitoring wells installed and operating before that date,
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the board of health or director, as applicable, shall pay the cost
of the installation of one or nore ground water nonitoring wells
and the annual sanpling and | aboratory analysis of the ground

water at the facility.

(2) If the facility is operating before the—effeective—date—of
this seetion April 15, 2005, and the facility has had one or nore

ground water nmonitoring wells installed and operating before that

date, the board of health or director, as applicable, shall pay
the cost of the installation of one or nore additional ground

wat er nmonitoring wells and the annual sanpling and | aboratory
anal ysis of the ground water at the facility that exceeds the
facility's annual cost of ground water nonitoring certified under
division (C) of this section by the owner or operator of the

facility.

A board of health or the director, as applicable, shall not

pay any costs under this section for the installation of ground

water nonitoring wells, ground water sanpling, or the |aboratory

anal ysis of ground water sanples incurred by a constructi on and

denplition debris facility to conply with rul es adopted under

section 3714.02 of the Revised Code or a pernmit to install issued
under section 3714. 051 of the Revised Code.

(O For purposes of division (B)(2) of this section, the
owner or operator of a construction and denolition debris facility
that is operating before theeffective date of this section Apri

15, 2005, and that has had ground water nonitoring wells installed

and has incurred nmonitoring costs before that date shall retain
for three years all docunments evidencing the cost of the ground
water nmonitoring. |If the board or director, as applicable,
requests docunents evidencing the cost of the ground water
nonitoring, the owner or operator of the facility shall certify to
the board or director, as applicable, the annual cost of ground

water nmonitoring at the facility.
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(D) A board of health or the director, as applicable, shall
determine the priority of purchases for ground water nonitoring
and the paynment of the costs of conducting nonitoring of ground
water as provided in division (B) of this section. However, a
board of health or the director, as applicable, shall not purchase
ground water nonitoring wells or pay the costs of conducting
nmoni toring of ground water if the applicable fund does not have
sufficient noney to pay those costs. The director shall consult
with boards of health to determine the priority of ground water
nonitoring at construction and denolition debris facilities that

are licensed under this chapter.

(E) The director may adopt rules in accordance with Chapter
119. of the Revised Code that are necessary to administer this

secti on.

(F) A board of health or the director, as applicable, my
enter into contracts for the purpose of conducting ground water

nonitoring that is required in this section.

Sec. 3714.073. (A) In addition to the fee | evied under
division (A)(1) of section 3714.07 of the Revised Code, beginning
July 1, 2005, there is hereby levied on the disposal of
construction and denolition debris at a construction and
denolition debris facility that is licensed under this chapter or
at a solid waste facility that is |licensed under Chapter 3734. of

the Revised Code the follow ng fees:

(1) A fee of twelve and one-half cents per cubic yard or
twenty-five cents per ton, as applicable, the proceeds of which
shall be deposited in the state treasury to the credit of the soil
and water conservation district assistance fund created in section
1515. 14 of the Revi sed Code;

(2) Afee of thirty seven and one-half cents per cubic yard
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or seventy-five cents per ton, as applicable, the proceeds of
whi ch shall be deposited in the state treasury to the credit of
the recycling and litter prevention fund created in section
1502. 02 of the Revised Code.

(B) The owner or operator of a construction and denolition
debris facility or a solid waste facility, as a trustee of the
state, shall collect the fees |levied under this section and remt
the nmoney fromthe fees in the manner that is established in
divisions (A)(2) and (3) of section 3714.07 of the Revised Code
for the fee that is levied under division (A (1) of that section

and may enter into an agreenent for the quarterly paynent of the

fees in the manner established in division (B) of that section for

the quarterly paynent of the fee that is |evied under division
(A) (1) of that section

(© The noney that is collected froma construction and
denolition debris facility or a solid waste facility and renitted
to a board of health or the director of environnental protection
as applicable, pursuant to this section shall be transmitted by

the board or director to the treasurer of state not later than

forty-five days after the receipt of the nbney to be credited to

the soil and water conservation district assistance fund or the

recycling and litter prevention fund, as applicable.

(D) This section does not apply to the disposal of
construction and denolition debris at a solid waste facility that
is licensed under Chapter 3734. of the Revised Code if the owner
or operator of the facility chooses to collect fees on the
di sposal of the construction and denolition debris that are
identical to the fees that are coll ected under Chapters 343. and
3734. of the Revised Code on the disposal of solid wastes at that
facility.

(E) This section does not apply to the disposal of source
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separated materials that are exclusively conposed of reinforced or
nonrei nforced concrete, asphalt, clay tile, building or paving
brick, or building or paving stone at a construction and
denolition debris facility that is |licensed under this chapter

when either of the follow ng applies:

(1) The materials are placed within the limts of
construction and denolition debris placenent at the facility as
specified in the license issued to the facility under section
3714. 06 of the Revised Code, are not placed within the unl oading
zone of the facility, and are used as a fire prevention neasure in
accordance with rul es adopted by the director under section
3714.02 of the Revised Code.

(2) The materials are not placed within the unloading zone of
the facility or within the limts of construction and denolition
debris placenent at the facility as specified in the |license

issued to the facility under section 3714.06 of the Revised Code,

but are used as fill naterial, either alone or in conjunction with
clean soil, sand, gravel, or other clean aggregates, in legitimte
fill operations for construction purposes at the facility or to

bring the facility up to a consistent grade.

Sec. 3714.081. (A) A construction and denolition debris

facility shall not accept pulverized debris.

(B) The board of health of a health district in which a

construction and denplition debris facility is |ocated, the

director of environnental protection. or an authorized

representative of either may request the renpval of pulverized

debris that has been brought to the construction and denolition

debris facility. A board., the director, or an authorized

representative of either shall neke such a request when the

pul veri zed debris is at the unl oading zone of the facility

desi gnat ed under rul es adopted under section 3714.02 of the
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Revi sed Code and not after the debris has been di sposed of on the

working face of the facility. Upon the receipt of such a reguest,

the owner or operator of the facility shall conply with section
3714.083 of the Revised Code and shall do one of the follow nag:

(1) Imediately cause the pul verized debris to be renoved

fromthe facility:

(2) Store the pulverized debris at a location at the facility

where construction and denolition debris is not disposed of for

not nore than ten days after the receipt of a request to renpve

the debris fromthe facility. Not |later than the end of the

ten-day period, the owner or operator shall cause the pul verized

debris to be renoved fromthe facility.

(C) As used in this section, "working face" has the same

neani ng as in section 3714.021 of the Revised Code.

Sec. 3714.082. (A) Except as provided in division (B) of this

section, a construction and denolition debris facility may request

a transfer facility to certify that material that is transferred

fromthe transfer facility to the construction and denolition

debris facility is not off-specification material: hazardous

waste, solid wastes, or infectious wastes: or | owl evel

radi oacti ve waste whose treatnent, recycling, storage, or disposa

is governed under division (B) of section 3748.10 of the Revised

Code. As used in this section, "hazardous waste," "solid wastes,"

and "infectious wastes" have the sane neanings as in section

3734. 01 of the Revi sed Code.

(B) Wth respect to material that is transferred to a

construction and denolition debris facility by a railroad that is

requl ated under Title 49 of the United States Code, the facility

may request the railroad to provide a bill of |ading, or a copy of

a bill of lading, fromthe shipper of the material or nmy request
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the railroad to provide witten information indicating that the

railroad did not process or add to the materi al.

Sec. 3714.083. (A) If the owner or operator of a construction

and denolition debris facility rejects a | oad of debris that has

been accepted at the unloading zone of the facility because the

load is not eligible for disposal at the facility under this

chapter and rul es adopted under it, including section 3714.081 of

the Revised Code, the owner or operator shall notify the director

of environnental protection or a board of health, as applicabl e,

of the rejection of the load. The notification shall be made in

accordance with rules adopted under section 3714.02 of the Revised

Code _and shall include the date and tine that the | oad was

rejected, the license plate nunber of the vehicle transporting the

rejected load as well as an indication of the state of origin of

the vehicle, the nane of the transporter or shipper of the | oad,

if ascertainable, and the reason for rejecting the | oad. After

rejecting a load, the owner or operator shall qgive the transporter

or _shipper of the load. as applicable, instructions regarding the

requirenents of division (B) of this section. The instructions

shall be on a formprescribed by the director.

(B) A transporter or shipper of a |oad that has been rejected

under division (A) of this section shall notify the director or

board, as applicable, of the ultimte disposition of the | oad

after the load's rejection. The notification shall be nmde in

accordance with rules adopted under section 3714.02 of the Revised

Code _and shall include the date and tine that the | oad was

ultimtely disposed of after its rejection, the location of the

di sposal., and the nane of the owner or operator of the facility

that accepted the | oad for disposal

Sec. 3714.09. (A) The director of environnental protection
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shall place each health district that is on the approved |i st
under division (A or (B) of section 3734.08 of the Revised Code
on the approved list for the purposes of issuing permts to
install and |icenses under seetienr—3/14-06—o6f—theRevisedCode

this chapter. Any survey or resurvey of any such health district

conduct ed under section 3734.08 of the Revised Code shall also
determ ne whether there is substantial conpliance with this
chapter. |If the director renpves any such health district fromthe
approved list under division (B) of that section, the director
shall al so renmove the health district fromthe approved |ist under
this division and shall adninister and enforce this chapter in the
health district until the health district is placed on the
approved list under division (B) of section 3734.08 of the Revised
Code or division (B)(1) of this section.

(B) (1) Upon the request of the board of health of a health
district that is not on the approved |ist under division (A or
(B) of section 3734.08 of the Revised Code, the director nmay place

the board on the approved |list for the purpose of permtting and

l'i censing construction and denolition debris facilities under
seetion—3714-06—oftheRevisedCeode this chapter if the director

determ nes that the board is both capable of and willing to

enforce all of the applicable requirenents of this chapter and

rul es adopted under it.

(2) The director shall annually survey each health district
on the approved list under division (B)(1) of this section to
determ ne whether there is substantial conpliance with this
chapter and rules adopted under it. Upon determ ning that there is
substantial conpliance, the director shall place the health
district on the approved list under that division. The director
shall nmake a resurvey when in the director's opinion a resurvey is
necessary and shall renove fromthe approved Iist under division

(B)(1) of this section any health district not substantially
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complying with this chapter and rul es adopted under it.

(3) If, after a survey or resurvey is nade under division
(B)(2) of this section, the director determ nes that a health
district is not eligible to be placed on the approved list or to
continue on that list, the director shall certify that fact to the
board of health of the health district and shall adm nister and
enforce this chapter and rules adopted under it in the health
district until such tinme as the health district is placed on the

approved i st.

(4) Whenever the director is required to adninister and
enforce this chapter in any health district under division (A) or
(B)(3) of this section, the director is hereby vested with all of
the authority and all the duties granted to or inposed upon a
board of health under this chapter and rul es adopted under it
within the health district. Al disposal fees required to be paid
to a board of health by section 3714.07 of the Revised Code and
all such previous fees paid to the board, together with any noney
fromconstruction and denolition debris facility |license fees that
were required to be paid to the board under section 3714.07 of the
Revi sed Code as that section existed prior to theeffective date
of this amendrent April 15, 2005, that have not been expended or
encunbered shall be paid to the director and deposited by the

director to the credit of the construction and denolition debris
facility oversight fund created in section 3714.07 of the Revised
Code.

(C© Nothing in this chapter linmts the authority of the
director to initiate and pursue any administrative remedy or to
reguest the attorney general, the prosecuting attorney of the
appropriate county, or the city director of |law of the appropriate
city to initiate and pursue any appropriate judicial remnmedy
avai l abl e under this chapter to enforce any provision of this

chapter and any rules or ternms or conditions of any pernit or
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license or order adopted or issued under this chapter with respect
to any construction and denolition debris facility regardl ess of

whether the facility is located in a health district that is on

the approved |ist under diwsier{A—er(Br{H—or(2o6f this

section.

Sec. 3714.101. Falsification of any material infornmation that

is required to be subnmtted to a board of health or the director

of environnental protection with respect to a permt to install or

a license issued under this chapter or an application for such a

permt or license, or falsification of any other nmterial

information that is required to be submtted to a board or the

director under this chapter and rules adopted under it. is grounds

for the denial, suspension, or revocation of a pernmt to install

or a license issued under this chapter.

Sec. 3714.11. (A) The attorney general, the prosecuting
attorney of the county, or the city director of |aw where a
vi ol ation has occurred, is occurring, or may occur, upon the
request of the respective board of health of the health district,
the legislative authority of the political subdivision in which a
violation has occurred, is occurring, or may occur, or the
director of environnental protection, shall prosecute to
termnation or bring an action for injunction against any person
who has violated, is violating, or is threatening to violate any
section of this chapter, applicable rules adopted under it, or
ternms or conditions of a pernmit, license,_ or order issued under
it. The court of common pleas in which an action for injunction is
filed has the jurisdiction to and shall grant prelimnary and
pernmanent injunctive relief upon a showing that the person against
whom the action is brought has violated, is violating, or is
threatening to violate any section of this chapter, applicable

rul es adopted under it, or terns or conditions of a permnit,

Page 48

1455
1456
1457
1458
1459

1460
1461
1462
1463
1464
1465
1466
1467
1468

1469
1470
1471
1472
1473
1474
1475
1476
1477
1478
1479
1480
1481
1482
1483
1484
1485



Sub. H. B. No. 397
As Reported by the House Economic Development and Environment Committee
license, or order issued under it. The court shall give precedence

to such an action over all other cases.

(B) If the board of health of the health district in which a
vi ol ation has occurred or is occurring or the director deternines
that any person has violated or is violating this chapter, a rule
adopted under it, or atermor condition of a pernit, license, or
order issued under it, the board or the director nmay request in
witing that the attorney general, the prosecuting attorney of the
county, or the city director of |aw where the violation has
occurred or is occurring te bring an action for civil penalties in
any court of conpetent jurisdiction. Such an action shall have
precedence over all other cases. The court may inpose upon the
person a civil penalty of not nmore than ten thousand dollars for
each day of each violation of this chapter, a rule adopted under
it, or atermor condition of a pernmit, |license,_ or order issued

under it.

Moneys resulting fromcivil penalties inposed by an action
brought at the request of the board of health shall be credited to
the special fund of the health district created in section 3714. 07
of the Revised Code. Moneys resulting fromcivil penalties inposed
by an action brought at the request of the director shall be
credited to the hazardous waste clean-up fund created in section
3734. 28 of the Revised Code.

Any action under this divisionis a civil action, governed by

the Rules of G vil Procedure.

(C© The director and board of health, within their respective
territorial jurisdictions, may, upon their own initiative,
i nvestigate or nmake inquiries regarding the disposal of

construction and denolition debris.

(D) This chapter does not abridge rights of action or

renedies in equity, under common |aw, or as provided by statute or
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prevent the state or any nunicipal corporation or person in the
exercise of their rights in equity, under conmon |law, or as
provided by statute to suppress nuisances or to abate or prevent

pol I uti on.

Sec. 3714.12. (A) The board of health of a health district
may nake orders in accordance with section 3709.20 or 3709.21 of
the Revised Code to a pernit or license holder or other person to
abate, within a specified, reasonable tine, a violation of any
section of this chapter, a rule adopted under it, or a termor
condition of a permt or license issued under it. The director of
environmental protection nay issue enforcenent orders in
accordance with Chapter 3745. of the Revised Code to a pernmit or
i cense hol der or other person to abate, within a specified,
reasonable tine, a violation of any section of this chapter, a
rul e adopted under it, or a termor condition of a pernit or

| i cense issued under it.

(B) If the board of health or the director determ nes that
conditions at a construction and denolition debris facility or
ot her | ocation where construction and denolition debris is being
di sposed of are causing or threatening to cause an i nmr nent and
substantial threat to public health or safety or the environment
or an immnent and substantial risk of fire and that, due to any
of those conditions, an energency exists requiring i med ate
action to protect the public health or safety or the environnent,
the board or the director may, w thout notice or hearing, issue an
order reciting the existence of the energency and requiring that
such action be taken as is necessary to nmeet the energency. The
order shall be effective inmediately. Any person to whom such an
order is directed shall conply imrediately, but on application to
the director or the board of health, as appropriate, shall be

af forded a hearing as soon as possible, but not later than thirty
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days after application. On the basis of the hearing, the director
or the board of health shall continue the order in effect or
revoke or nodify it. No energency order shall remain in effect for

nore than ninety days after its issuance.

Sec. 3714.13. (A) No person shall violate any section of this

chapt er.

(B) No person shall violate a rule adopted under this

chapt er.

(© No person shall violate an order issued under this
chapter. Violation of an order issued by a board of health under
this chapter is not also a violation of section 3709.20 or 3709.21

of the Revised Code, whichever is applicable.

(D) No person who holds a permit or license issued under this
chapter shall violate any of the terns or conditions of the pernit

or |icense.

(E) No owner or operator of a construction or denolition
debris facility shall dispose of asbestos or requlated
asbestos-containing materials or products at the facility unless
he the owner or operator is specifically authorized to do so by
the board of health of the health district in which the facility

is located, or by the director, pursuant to rul es adopted under
division (D) of section 3714.02 of the Revised Code.

(F) No person shall knowi ngly place or cause to be placed any
rei nforced or nonreinforced concrete, asphalt, clay tile, building
or paving brick, or building or paving stone resulting fromthe
alteration, construction, destruction, rehabilitation, or repair

of any menmade physical structure that is built by humans as fil

material on or in any |l and owned, |eased, or controlled by the
person, other than on the site where the materials were so

generated or renoved, without providing witten notice to the
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board of health of the health district in which the land is
|ocated or, if the health district is not on the approved |i st
under division{A—or(BYH—or {2} of section 3714.09 of the

Revi sed Code, to the director of environnental protection at | east
seven days prior to the first placenent of any such materials as

fill material at the off-site | ocation

Sec. 3714.20. The director of environnental protection shall

establish and mai ntain a dat abase or dat abases conposed of public

information, including, but not linmted to, the record made under

section 3714.08 of the Revised Code of inspection of each

construction and denplition debris facility, information fromthe

annual survey of each health district nade under section 3714.09

or 3734.08 of the Revised Code., as applicable, and ground water

and | eachate data collected in accordance with rul es adopted under

section 3714.02 of the Revised Code. The database or dat abases

shall be stored in such a manner that they are easily avail able

for sharing with health districts and all other interested

persons.

Sec. 3734.281. Notw thstanding any provision of law to the
contrary, any noneys set aside by the state for the cleanup and
remedi ati on of the Ashtabula river; any noneys collected from
settlenents nmade by the director of environnental protection
i ncludi ng those associated with bankruptcies, related to actions
br ought under Chapter 3714. and section 3734.13, 3734.20, 3734.22,
6111.03, or 6111.04 of the Revised Code; and any noneys received

under the "Conprehensive Environnmental Response, Conpensation, and
Liability Act of 1980," 94 Stat. 2767, 42 U.S.C. 9602, as anended,
may be paid into the state treasury to the credit of the
environmental protection renediation fund, which is hereby
created. The environnmental protection agency shall use the noneys

in the fund only for the purpose of renediating conditions at a
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hazardous waste facility, a solid waste facility, a construction

and denolition debris facility |licensed under Chapter 3714. of the

Revi sed Code, or ether another | ocation at which the director has

reason to believe there is a substantial threat to public health
or safety or the environnment. Remedi ation may include the direct
and indirect costs associated with the overseeing, supervising,
performng, verifying, or reviewing of renediation activities by
agency enployees. Al investnent earnings of the fund shall be

credited to the fund.

Sec. 3734.57. (A) The following fees are hereby |evied on the

di sposal of solid wastes in this state:

(1) One dollar per ton on and after July 1, 2003, through
June 30, 2008, one-half of the proceeds of which shall be
deposited in the state treasury to the credit of the hazardous
waste facility nmanagenment fund created in section 3734.18 of the
Revi sed Code and one-half of the proceeds of which shall be
deposited in the state treasury to the credit of the hazardous
waste clean-up fund created in section 3734.28 of the Revised
Code;

(2) An additional one dollar per ton on and after July 1,
2003, through June 30, 2008, the proceeds of which shall be
deposited in the state treasury to the credit of the solid waste
fund, which is hereby created. The environnental protection agency
shall use nmoney in the solid waste fund to pay the costs of
admi ni stering and enforcing the |laws pertaining to solid wastes,

i nfectious wastes, and construction and denolition debris,
including, without limtation, ground water evaluations related to
solid wastes, infectious wastes, and construction and denolition
debris, under this chapter and Chapter 3714. of the Revised Code
and any rul es adopted under them providing conpliance assistance

to smal |l businesses, and paying a share of the adninistrative
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costs of the environnental protection agency pursuant to section
3745. 014 of the Revised Code.

(3) An additional one dollar and fifty cents per ton on and
after July 1, 2005, through June 30, 2008, the proceeds of which
shall be deposited in the state treasury to the credit of the
environmental protection fund created in section 3745.015 of the
Revi sed Code.

In the case of solid wastes that are taken to a solid waste
transfer facility located in this state prior to being transported
to a solid waste disposal facility for disposal, the fees |evied
under this division shall be collected by the owner or operator of
the transfer facility as a trustee for the state. The anmount of
fees required to be collected under this division at such a
transfer facility shall equal the total tonnage of solid wastes
received at the facility nultiplied by the fees |evied under this
division. In the case of solid wastes that are not taken to a
solid waste transfer facility located in this state prior to being
transported to a solid waste disposal facility, the fees shall be
coll ected by the owner or operator of the solid waste di sposa
facility as a trustee for the state. The amount of fees required
to be collected under this division at such a disposal facility
shall equal the total tonnage of solid wastes received at the
facility that was not previously taken to a solid waste transfer
facility located in this state multiplied by the fees |evied under
this division. Fees levied under this division do not apply to
materials separated froma m xed waste streamfor recycling by a
generator or materials renoved fromthe solid waste stream through
recycling, as "recycling” is defined in rul es adopted under
section 3734.02 of the Revised Code.

The owner or operator of a solid waste transfer facility or
di sposal facility, as applicable, shall prepare and file with the

di rector of environmental protection each nonth a return
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indicating the total tonnage of solid wastes received at the
facility during that nmonth and the total anmount of the fees
required to be collected under this division during that nonth. In
addition, the owner or operator of a solid waste disposal facility
shall indicate on the return the total tonnage of solid wastes
received fromtransfer facilities located in this state during
that nonth for which the fees were required to be collected by the
transfer facilities. The nmonthly returns shall be filed on a form
prescribed by the director. Not later than thirty days after the

| ast day of the nmonth to which a return applies, the owner or
operator shall mail to the director the return for that nonth
together with the fees required to be collected under this

di vision during that nonth as indicated on the return. If the
return is filed and the amobunt of the fees due is paidin atinely
manner as required in this division, the owner or operator nay
retain a discount of three-fourths of one per cent of the total
anmount of the fees that are required to be paid as indicated on

the return.

The owner or operator nmay request an extension of not nore
than thirty days for filing the return and remtting the fees,
provi ded that the owner or operator has subnitted such a request
inwiting to the director together with a detail ed description of
why the extension is requested, the director has received the
request not later than the day on which the return is required to
be filed, and the director has approved the request. If the fees
are not renmitted within thirty days after the |ast day of the
nonth to which the return applies or are not remtted by the [|ast
day of an extension approved by the director, the owner or
operator shall not retain the three-fourths of one per cent
di scount and shall pay an additional ten per cent of the amount of
the fees for each nonth that they are |l ate. For purposes of

calculating the late fee, the first month in which fees are late
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begins on the first day after the deadline has passed for tinely
subnitting the return and fees, and one additional nonth shall be

counted every thirty days thereafter.

The owner or operator of a solid waste facility may request a
refund or credit of fees levied under this division and rem tted
to the director that have not been paid to the owner or operator
Such a request shall be nade only if the fees have not been
coll ected by the owner or operator, have become a debt that has
becone worthl ess or uncollectable for a period of six nonths or
nore, and may be clained as a deduction, including a deduction
clainmed if the owner or operator keeps accounts on an accrual
basi s, under the "Internal Revenue Code of 1954," 68A Stat. 50, 26
U.S.C. 166, as anended, and regul ations adopted under it. Prior to
maki ng a request for a refund or credit, an owner or operator
shal | nmake reasonable efforts to collect the applicable fees. A
request for a refund or credit shall not include any costs

resulting fromthose efforts to collect unpaid fees.

A request for a refund or credit of fees shall be made in
witing, on a formprescribed by the director, and shall be
supported by evidence that may be required in rules adopted by the
director under this chapter. After reviewing the request, and if

the request and evidence submtted with the request indicate that

a refund or credit is warranted, the director way shall grant a

refund to the owner or operator or #ay shall permt a credit to be
taken by the owner or operator on a subsequent nonthly return
subnitted by the owner or operator. The anobunt of a refund or
credit shall not exceed an anount that is equal to ninety days
worth of fees owed to an owner or operator by a particul ar debtor
of the owner or operator. A refund or credit shall not be granted
by the director to an owner or operator nore than once in any

twel ve-nonth period for fees owed to the owner or operator by a

particul ar debtor.
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If, after receiving a refund or credit fromthe director, an
owner or operator receives paynent of all or part of the fees, the
owner or operator shall renmt the fees with the next nonthly
return submtted to the director together with a witten

expl anation of the reason for the submttal

For purposes of computing the fees levied under this division
or division (B) of this section, any solid waste transfer or
di sposal facility that does not use scal es as a neans of
determ ning gate receipts shall use a conversion factor of three
cubic yards per ton of solid waste or one cubic yard per ton for

bal ed waste, as applicable.

The fees | evied under this division and divisions (B) and (C
of this section are in addition to all other applicable fees and
taxes and shall be paid by the custonmer to the owner or operator
of a solid waste transfer or disposal facility notw thstanding the
exi stence of any provision in a contract that the custoner nay
have with the owner or operator that would not require or allow

such payment.

(B) For the purposes specified in division (G of this
section, the solid waste managenment policy conmittee of a county
or joint solid waste nanagenent district nmay |l evy fees upon the

following activities:

(1) The disposal at a solid waste disposal facility |ocated

in the district of solid wastes generated within the district;

(2) The disposal at a solid waste disposal facility within
the district of solid wastes generated outside the boundaries of

the district, but inside this state;

(3) The disposal at a solid waste disposal facility within
the district of solid wastes generated outside the boundaries of

this state.
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The solid waste nmanagenent plan of the county or joint
di strict approved under section 3734.521 or 3734.55 of the Revised
under
of the

Code and any anendnents to it, or the resolution adopted
establish the rates
(2), and (3) of this

specify whether the fees are |l evied on

this division, as appropriate, shal

fees Il evied under divisions (B)(1), secti on,

if any, and shall t he basis

of tons or cubic yards as the unit of measurenment. A solid waste
managenent district that |evies fees under this division on the
basis of cubic yards shall do so in accordance with division (A

of this section.

The fee levied under division (B)(1) of this section shall be

not |ess than one dollar per ton nor nore than two dollars per
ton, the fee levied under division (B)(2) of this section shall be
not less than two dollars per ton nor nore than four dollars per
ton, and the fee |l evied under division (B)(3) of this section
shall be not nore than the fee | evied under division (B)(1) of

this section.

Prior to the approval
district under section 3734.55 of the Revised Code,

of the solid waste nmanagenent plan of a
the solid
wast e managenent policy commttee of a district may |evy fees
under this division by adopting a resolution establishing the

t he

proposed anount of the fees. Upon adopting the resolution

committee shall deliver a copy of the resolution to the board of
county comi ssioners of each county forming the district and to
the legislative authority of each nunicipal corporation and
townshi p under the jurisdiction of the district and shall prepare
and publish the resolution and a notice of the tinme and | ocation
where a public hearing on the fees will be held. Upon adopting the

resolution, the commttee shall deliver witten notice of the

adoption of the resolution; of the ambunt of the proposed fees;

and of the date, time, and | ocation of the public hearing to the

director and to the fifty industrial, conmercial, or institutiona
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generators of solid wastes within the district that generate the
| argest quantities of solid wastes, as determ ned by the
conmttee, and to their |local trade associations. The committee
shall make good faith efforts to identify those generators within
the district and their |local trade associations, but the

nonprovi sion of notice under this division to a particular
generator or |ocal trade association does not invalidate the
proceedi ngs under this division. The publication shall occur at

| east thirty days before the hearing. After the hearing, the
committee nay nake such revisions to the proposed fees as it
considers appropriate and thereafter, by resolution, shall adopt
the revised fee schedule. Upon adopting the revised fee schedul e,
the committee shall deliver a copy of the resolution doing so to
the board of county conm ssioners of each county formng the
district and to the legislative authority of each nuni ci pal
corporation and townshi p under the jurisdiction of the district.
Wthin sixty days after the delivery of a copy of the resol ution
adopting the proposed revised fees by the policy conmmttee, each
such board and | egislative authority, by ordi nance or resol ution,
shal | approve or disapprove the revised fees and deliver a copy of
the ordinance or resolution to the conmttee. If any such board or
| egislative authority fails to adopt and deliver to the policy
commi ttee an ordi nance or resol ution approving or disapproving the
revised fees within sixty days after the policy comittee
delivered its resolution adopting the proposed revised fees, it
shal | be conclusively presunmed that the board or |egislative
authority has approved the proposed revised fees. The comrittee
shall determine if the resolution has been ratified in the same
manner in which it determnes if a draft solid waste nanagenent

pl an has been ratified under division (B) of section 3734.55 of

t he Revi sed Code.

The committee may anmend the schedul e of fees |evied pursuant
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to a resolution adopted and ratified under this division by
adopting a resol ution establishing the proposed anount of the
anended fees. The conmmittee may repeal the fees |evied pursuant to
such a resolution by adopting a resolution proposing to repeal
them Upon adopting such a resolution, the committee shall proceed
to obtain ratification of the resolution in accordance with this
di vi si on.

Not | ater than fourteen days after declaring the new fees to
be ratified or the fees to be repeal ed under this division, the
committee shall notify by certified mail the owner or operator of
each solid waste disposal facility that is required to collect the
fees of the ratification and the anount of the fees or of the
repeal of the fees. Collection of any fees shall commence or
collection of repealed fees shall cease on the first day of the
second nonth following the nonth in which notification is sent to

the owner or operator.

Fees |l evied under this division also may be establi shed,
anended, or repeal ed by a solid waste managenent policy comittee
t hrough the adoption of a new district solid waste managenent
pl an, the adoption of an amended plan, or the amendnent of the
pl an or amended plan in accordance with sections 3734.55 and
3734.56 of the Revised Code or the adoption or anendnent of a
district plan in connection with a change in district conposition
under section 3734.521 of the Revised Code.

Not | ater than fourteen days after the director issues an
order approving a district's solid waste managenent plan, anmended
pl an, or anmendnent to a plan or anmended plan that establishes,
anends, or repeals a schedule of fees levied by the district, the
comrittee shall notify by certified nail the owner or operator of
each solid waste disposal facility that is required to collect the
fees of the approval of the plan or anended plan, or the anendnent

to the plan, as appropriate, and the anount of the fees, if any.
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In the case of an initial or anended plan approved under section
3734.521 of the Revised Code in connection with a change in

di strict conposition, other than one involving the w thdrawal of a
county froma joint district, the commttee, within fourteen days
after the change takes effect pursuant to division (G of that
section, shall notify by certified mail the owner or operator of
each solid waste disposal facility that is required to collect the
fees that the change has taken effect and of the anmpunt of the
fees, if any. Collection of any fees shall conmence or coll ection
of repealed fees shall cease on the first day of the second nonth
follow ng the nonth in which notification is sent to the owner or

oper at or.

If, in the case of a change in district conposition involving
the withdrawal of a county froma joint district, the director
conmpl etes the actions required under division (G (1) or (3) of
section 3734.521 of the Revised Code, as appropriate, forty-five
days or nore before the begi nning of a cal endar year, the policy
conm ttee of each of the districts resulting fromthe change that
obtai ned the director's approval of an initial or amended plan in
connection with the change, within fourteen days after the
director's conpletion of the required actions, shall notify by
certified mail the owner or operator of each solid waste disposal
facility that is required to collect the district's fees that the
change is to take effect on the first day of January imredi ately
follow ng the issuance of the notice and of the ampbunt of the fees
or anmended fees | evied under divisions (B)(1) to (3) of this
section pursuant to the district's initial or anmended plan as so
approved or, if appropriate, the repeal of the district's fees by
that initial or anended plan. Collection of any fees set forth in
such a plan or anended plan shall commence on the first day of
January i mredi ately followi ng the issuance of the notice. If such

an initial or amended plan repeals a schedule of fees, collection
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of the fees shall cease on that first day of January.

If, in the case of a change in district conposition involving
the withdrawal of a county froma joint district, the director
conpl etes the actions required under division (G (1) or (3) of
section 3734.521 of the Revised Code, as appropriate, |ess than
forty-five days before the beginning of a cal endar year, the
director, on behalf of each of the districts resulting fromthe
change that obtained the director's approval of an initial or
anended plan in connection with the change proceedi ngs, shal
notify by certified mail the owner or operator of each solid waste
di sposal facility that is required to collect the district's fees
that the change is to take effect on the first day of January
imredi ately following the mailing of the notice and of the anmount
of the fees or anended fees | evied under divisions (B)(1) to (3)
of this section pursuant to the district's initial or amended pl an
as so approved or, if appropriate, the repeal of the district's
fees by that initial or anmended plan. Collection of any fees set
forth in such a plan or amended plan shall comence on the first
day of the second nonth following the nonth in which notification
is sent to the owner or operator. If such an initial or anmended
pl an repeals a schedul e of fees, collection of the fees shal
cease on the first day of the second nonth followi ng the nonth in

which notification is sent to the owner or operator.

If the schedule of fees that a solid waste managenent
district is levying under divisions (B)(1) to (3) of this section
is amended or repealed, the fees in effect imediately prior to
the amendnent or repeal shall continue to be collected until
collection of the amended fees conmmences or collection of the
repeal ed fees ceases, as applicable, as specified in this
division. In the case of a change in district conposition, noney
so received fromthe collection of the fees of the former

districts shall be divided anobng the resulting districts in
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accordance with division (B) of section 343.012 of the Revised
Code and the agreenents entered into under division (B) of section
343.01 of the Revised Code to establish the former and resulting

di stricts and any amendnents to those agreenents.

For the purposes of the provisions of division (B) of this
section establishing the times when newy established or anended
fees levied by a district are required to commence and the
coll ection of fees that have been anended or repealed is required
to cease, "fees" or "schedule of fees" includes, in addition to
fees levied under divisions (B)(1) to (3) of this section, those
| evi ed under section 3734.573 or 3734.574 of the Revised Code.

(C© For the purposes of defraying the added costs to a
muni ci pal corporation or township of maintaining roads and ot her
public facilities and of providing energency and other public
servi ces, and conpensating a nunicipal corporation or township for
reductions in real property tax revenues due to reductions in real
property valuations resulting fromthe | ocation and operation of a
solid waste disposal facility within the municipal corporation or
townshi p, a nunicipal corporation or township in which such a
solid waste disposal facility is |located may | evy a fee of not
nore than twenty-five cents per ton on the disposal of solid
wastes at a solid waste disposal facility located within the
boundari es of the nunicipal corporation or township regardl ess of

where the wastes were generated.

The legislative authority of a municipal corporation or
township nay | evy fees under this division by enacting an
ordi nance or adopting a resolution establishing the amount of the
fees. Upon so doing the legislative authority shall mail a
certified copy of the ordinance or resolution to the board of
county commi ssioners or directors of the county or joint solid
wast e managenent district in which the nunicipal corporation or

township is located or, if a regional solid waste managenent
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authority has been formed under section 343.011 of the Revised
Code, to the board of trustees of that regional authority, the
owner or operator of each solid waste disposal facility in the
muni ci pal corporation or township that is required to collect the
fee by the ordinance or resolution, and the director of

envi ronment al protection. Al though the fees |levied under this

di vision are levied on the basis of tons as the unit of
measurenent, the legislative authority, in its ordinance or
resolution levying the fees under this division, nay direct that
the fees be levied on the basis of cubic yards as the unit of
measur ement based upon a conversion factor of three cubic yards

per ton generally or one cubic yard per ton for bal ed wastes.

Not | ater than five days after enacting an ordi nance or
adopting a resolution under this division, the legislative
authority shall so notify by certified mail the owner or operator
of each solid waste disposal facility that is required to coll ect
the fee. Collection of any fee levied on or after March 24, 1992,
shall comrence on the first day of the second nonth follow ng the

nmonth in which notification is sent to the owner or operator.

(D) (1) The fees levied under divisions (A), (B), and (C) of

this section do not apply to the disposal of solid wastes that:

(a) Are disposed of at a facility owned by the generator of
the wastes when the solid waste facility exclusively disposes of
solid wastes generated at one or nore prem ses owned by the
generator regardl ess of whether the facility is |ocated on a

prem ses where the wastes are generat ed;

(b) Are disposed of at facilities that exclusively dispose of
wastes that are generated fromthe conbustion of coal, or fromthe
conmbustion of primarily coal in conbination with scrap tires, that
is not conmbined in any way wi th garbage at one or nore prenises

owned by the generator.
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(2) Except as provided in section 3734.571 of the Revised
Code, any fees |levied under division (B)(1) of this section apply
to solid wastes originating outside the boundaries of a county or
joint district that are covered by an agreenment for the joint use
of solid waste facilities entered into under section 343.02 of the
Revi sed Code by the board of county comm ssioners or board of
directors of the county or joint district where the wastes are

gener ated and di sposed of.

(3) When solid wastes, other than solid wastes that consi st
of scrap tires, are burned in a disposal facility that is an
i nci nerator or energy recovery facility, the fees |evied under
divisions (A), (B), and (C) of this section shall be |evied upon
t he di sposal of the fly ash and bottom ash remaining after burning
of the solid wastes and shall be collected by the owner or

operator of the sanitary landfill where the ash is di sposed of.

(4) When solid wastes are delivered to a solid waste transfer
facility, the fees levied under divisions (B) and (C) of this
section shall be levied upon the disposal of solid wastes
transported off the prem ses of the transfer facility for disposa
and shall be collected by the owner or operator of the solid waste

di sposal facility where the wastes are di sposed of.

(5) The fees levied under divisions (A), (B), and (C of this
section do not apply to sewage sludge that is generated by a waste
water treatnent facility holding a national pollutant discharge
elimnation systempermt and that is di sposed of through
incineration, |and application, or conposting or at another

resource recovery or disposal facility that is not a landfill

(6) The fees levied under divisions (A), (B), and (C of this
section do not apply to solid wastes delivered to a solid waste
conmposting facility for processing. Wen any unprocessed solid

wast e or conpost product is transported off the prem ses of a
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conmposting facility and disposed of at a landfill, the fees |evied
under divisions (A, (B), and (C) of this section shall be
coll ected by the owner or operator of the landfill where the

unprocessed waste or conpost product is disposed of.

(7) Wien solid wastes that consist of scrap tires are
processed at a scrap tire recovery facility, the fees |evied under
divisions (A, (B), and (C of this section shall be |evied upon
the disposal of the fly ash and bottom ash or other solid wastes
remai ning after the processing of the scrap tires and shall be
coll ected by the owner or operator of the solid waste disposal

facility where the ash or other solid wastes are di sposed of.

(8) The director of environnental protection nmay issue an
order exenpting fromthe fees |levied under this section solid
wastes, including, but not limted to, scrap tires, that are
generated, transferred, or disposed of as a result of a contract
providing for the expenditure of public funds entered into by the
admi ni strator or regional administrator of the United States
envi ronment al protection agency, the director of environnmental
protection, or the director of admnistrative services on behalf
of the director of environnmental protection for the purpose of
remedi ati ng conditions at a hazardous waste facility, solid waste
facility, or other location at which the adninistrator or regional
adm ni strator or the director of environmental protection has
reason to believe that there is a substantial threat to public
health or safety or the environnment or that the conditions are
causing or contributing to air or water pollution or soi
contam nation. An order issued by the director of environnental
protection under division (D)(8) of this section shall include a
determ nation that the anount of the fees not received by a solid
wast e managenent district as a result of the order will not
adversely inpact the inplenmentation and financing of the

district's approved solid waste managenent plan and any approved
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anmendnents to the plan. Such an order is a final action of the

di rector of environnmental protection.

(E) The fees levied under divisions (B) and (C) of this
section shall be collected by the owner or operator of the solid
wast e di sposal facility where the wastes are di sposed of as a
trustee for the county or joint district and mnunicipal corporation
or townshi p where the wastes are di sposed of. Mneys fromthe fees
| evied under division (B) of this section shall be forwarded to
the board of county conm ssioners or board of directors of the
district in accordance with rul es adopted under division (H) of
this section. Mneys fromthe fees |evied under division (C) of
this section shall be forwarded to the treasurer or such other
of ficer of the municipal corporation as, by virtue of the charter,
has the duties of the treasurer or to the fiscal officer of the

townshi p, as appropriate, in accordance with those rul es.

(F) Moneys received by the treasurer or other officer of the
nuni ci pal corporation under division (E) of this section shall be
paid into the general fund of the nunicipal corporation. Mpneys
received by the fiscal officer of the township under that division
shall be paid into the general fund of the township. The treasurer
or other officer of the nmunicipal corporation or the township
fiscal officer, as appropriate, shall maintain separate records of
the noneys received fromthe fees | evied under division (C of

this section.

(G Moneys received by the board of county conmm ssioners or
board of directors under division (E) of this section or section
3734.571, 3734.572, 3734.573, or 3734.574 of the Revised Code
shall be paid to the county treasurer, or other official acting in
a simlar capacity under a county charter, in a county district or
to the county treasurer or other official designated by the board
of directors in ajoint district and kept in a separate and

distinct fund to the credit of the district. If a regional solid
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wast e managenent authority has been forned under section 343.011
of the Revised Code, noneys received by the board of trustees of
that regional authority under division (E) of this section shal

be kept by the board in a separate and distinct fund to the credit
of the district. Mneys in the special fund of the county or joint
district arising fromthe fees |evied under division (B) of this
section and the fee levied under division (A) of section 3734.573
of the Revised Code shall be expended by the board of county

conmi ssioners or directors of the district in accordance with the
district's solid waste nanagenent plan or anended pl an approved
under section 3734.521, 3734.55, or 3734.56 of the Revised Code

exclusively for the foll owi ng purposes:

(1) Preparation of the solid waste managenent plan of the
district under section 3734.54 of the Revised Code, nonitoring
i mpl enmentation of the plan, and conducting the periodic review and
anmendnment of the plan required by section 3734.56 of the Revised

Code by the solid waste managenent policy conmittee;

(2) Inplementation of the approved solid waste managenent
pl an or anmended plan of the district, including, wthout
[imtation, the devel opnent and inplenentation of solid waste

recycling or reduction prograns;

(3) Providing financial assistance to boards of health within
the district, if solid waste facilities are located within the
district, for enforcenment of this chapter and rules, orders, and
terms and conditions of pernmits, |icenses, and variances adopted
or issued under it, other than the hazardous waste provisions of
this chapter and rul es adopted and orders and ternms and conditions

of permits issued under those provisions;

(4) Providing financial assistance to each county within the
district to defray the added costs of nmintaining roads and ot her

public facilities and of providing energency and other public
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services resulting fromthe |ocation and operation of a solid
waste facility within the county under the district's approved

solid waste managenent plan or anended plan;

(5) Pursuant to contracts entered into with boards of health
within the district, if solid waste facilities contained in the
district's approved plan or anended plan are located within the
district, for paying the costs incurred by those boards of health
for collecting and anal yzi ng sanples from public or private water

well's on | ands adjacent to those facilities;

(6) Devel oping and inplenmenting a programfor the inspection
of solid wastes generated outside the boundaries of this state
that are disposed of at solid waste facilities included in the

district's approved solid waste managenent plan or anended plan;

(7) Providing financial assistance to boards of health within
the district for the enforcenent of section 3734.03 of the Revised
Code or to local |aw enforcenent agencies having jurisdiction
within the district for enforcing anti-littering | aws and

or di nances;

(8) Providing financial assistance to boards of health of
health districts within the district that are on the approved |i st
under section 3734.08 of the Revised Code to defray the costs to
the health districts for the participation of their enployees
responsi bl e for enforcenent of the solid waste provisions of this
chapter and rul es adopted and orders and terns and conditions of
permts, |icenses, and variances issued under those provisions in
the training and certification programas required by rules
adopt ed under division (L) of section 3734.02 of the Revi sed Code;

(9) Providing financial assistance to individual nmunicipal
corporations and townships within the district to defray their
added costs of nmintaining roads and other public facilities and

of providing energency and other public services resulting from
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the location and operation within their boundaries of a
composting, energy or resource recovery, incineration, or
recycling facility that either is owned by the district or is
furni shing solid waste managenent facility or recycling services
to the district pursuant to a contract or agreenent with the board

of county conmissioners or directors of the district;

(10) Paynent of any expenses that are agreed to, awarded, or
ordered to be paid under section 3734.35 of the Revised Code and
of any administrative costs incurred pursuant to that section. In
the case of a joint solid waste nanagenent district, if the board
of county conmi ssioners of one of the counties in the district is
negotiating on behalf of affected conmunities, as defined in that
section, in that county, the board shall obtain the approval of
the board of directors of the district in order to expend noneys

for adm nistrative costs incurred.

Prior to the approval of the district's solid waste
managenent plan under section 3734.55 of the Revised Code, nobneys
in the special fund of the district arising fromthe fees shall be
expended for those purposes in the manner prescribed by the solid

wast e managenent policy conmittee by resolution

Notwi t hstanding division (G (6) of this section as it existed
prior to Cctober 29, 1993, or any provision in a district's solid
wast e managenent plan prepared in accordance with division
(B)(2)(e) of section 3734.53 of the Revised Code as it existed
prior to that date, any noneys arising fromthe fees |evied under
division (B)(3) of this section prior to January 1, 1994, may be
expended for any of the purposes authorized in divisions (G (1) to
(10) of this section.

(H) The director shall adopt rules in accordance with Chapter
119. of the Revised Code prescribing procedures for collecting and

forwarding the fees |l evied under divisions (B) and (C) of this
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section to the boards of county comni ssioners or directors of
county or joint solid waste managenment districts and to the
treasurers or other officers of nunicipal corporations and the
fiscal officers of townships. The rules also shall prescribe the
dates for forwarding the fees to the boards and officials and may
prescribe any other requirenents the director considers necessary
or appropriate to inplenment and adm ni ster divisions (A, (B), and

(O of this section.

Sec. 3745.04. (A) As used in this section, "any person" neans
any individual, any partnership, corporation, association, or
other legal entity, or any political subdivision, instrumentality,
or agency of a state, whether or not the individual or Iegal
entity is an applicant for or holder of a license, permt, or
variance fromthe environnental protection agency, and includes
any departnent, agency, or instrunentality of the federal
governnent that is an applicant for or holder of a license,

permit, or variance fromthe environnental protection agency.

n

As used in this section, "action" or "act" includes the
adoption, nodification, or repeal of a rule or standard, the

i ssuance, nodification, or revocation of any |awful order other
than an energency order, and the issuance, denial, nodification
or revocation of a license, permt, |ease, variance, or
certificate, or the approval or disapproval of plans and

specifications pursuant to | aw or rul es adopted thereunder.

(B) Any person who was a party to a proceedi ng before the
director of environnmental protection nmay participate in an appea
to the environmental review appeals comission for an order
vacating or nodifying the action of the director or a | ocal board
of health, or ordering the director or board of health to perform
an act. The environnmental review appeal s comr ssion has excl usive

original jurisdiction over any natter that may, under this
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section, be brought before it.

The person so appealing to the conmm ssion shall be known as
appel lant, and the director and any party to a proceeding
substantially supporting the finding fromwhich the appeal is
taken shall be known as appellee, except that when an appeal
involves a license to operate a disposal site or facility, the
| ocal board of health or the director of environnental protection,
and any party to a proceedi ng substantially supporting the finding
fromwhich the appeal is taken, shall, as appropriate, be known as
the appel |l ee. Appellant and appell ee shall be deened to be parties

to the appeal

TJhe (C) The director may appeal an action of a local board of

heal th conducted under Chapter 3714. or 3734. of the Revised Code

to the environnental review appeals conm ssion for an order

vacating or nodifving the action of the board or may appeal to the

conmi ssion for an order requiring the |local board of health to

perform an act.

(D) An appeal shall be in witing and shall set forth the
action conpl ai ned of and the grounds upon which the appeal is

based.

The appeal shall be filed with the conmission within thirty
days after notice of the action. Notice of the filing of the
appeal shall be filed with the appellee within three days after

the appeal is filed with the comm ssion

The appeal shall be acconpanied by a filing fee of seventy
dollars, which the conmmission, in its discretion, may reduce if by
affidavit the appellant denonstrates that paynent of the full

anount of the fee would cause extremre hardship.

Wthin seven days after receipt of the notice of an appea

filed under division (B) of this section, the director or |ocal

board of health, as applicable, shall prepare and certify to the
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conmm ssion a record of the proceedi ngs out of which the appeal
arises, including all docunments and correspondence, and a

transcript of all testinony.

Upon the filing of the an appeal, the conmission shall fix
the tinme and place at which the hearing on the appeal wll be
hel d. The conmmi ssion shall give the appellant and the appellee at
| east ten days' witten notice thereof by certified mail. The
conmmi ssion shall hold the hearing within thirty days after the
notice of appeal is filed. The comn ssion nmay postpone or continue
any hearing upon its own notion or upon application of the

appel  ant or of the appellee.

The filing of an appeal does not automatically suspend or
stay execution of the action appealed from Upon application by
the appellant, the comm ssion nmay suspend or stay the execution
pendi ng i medi ate determi nati on of the appeal without interruption

by conti nuances, other than for unavoi dabl e circunstances.

(E) As used in this section and sections 3745.05 and 3745. 06
of the Revised Code, "director of environmental protection" and
"director"” are deened to include the director of agriculture and
"environnental protection agency"” is deened to include the
departnent of agriculture with respect to actions that are
appeal abl e to the comm ssion under Chapter 903. of the Revised
Code.

Sec. 3745.05. In hearing the appeal, if an adjudication
heari ng was conducted by the director of environmental protection
in accordance with sections 119.09 and 119. 10 of the Revised Code

or _conducted by a board of health, the environmental review

appeal s comm ssion is confined to the record as certified to it by

the director or the board of health, as applicable. The comm ssion

may grant a request for the adm ssion of additional evidence when

satisfied that such additional evidence is newy discovered and
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could not with reasonabl e diligence have been ascertained prior to

the hearing before the director or the board. as applicable. If no

adj udi cation hearing was conducted in accordance with sections
119. 09 and 119. 10 of the Revised Code or conducted by a board of

heal th, the commi ssion shall conduct a hearing de novo on the

appeal .

For the purpose of conducting a de novo hearing, or where the
conmi ssion has granted a request for the adm ssion of additional
evi dence, the conmission nay require the attendance of w tnesses

and the production of witten or printed materi al s.

When conducting a de novo hearing, or when a request for the
admi ssi on of additional evidence has been granted, the conm ssion
may, and at the request of any party it shall, issue subpoenas for
W t nesses or for books, papers, correspondence, menoranda,
agreenents, or other docunents or records relevant or material to
the inquiry directed to the sheriff of the counties where the
Wi t nesses or docunents or records are found, which subpoenas shal
be served and returned in the sane manner as those allowed by the

court of comon pleas in criminal cases.

The fees and mil eage of sheriffs and witnesses shall be the
sane as those allowed by the court of comon pleas in crimna
cases. The fee and nil eage expenses incurred at the request of the
appel l ant shall be paid in advance by the appellant, and the
renmai nder of the expenses shall be paid out of funds appropriated

for the expenses of the conm ssion.

In case of disobedi ence or neglect of any subpoena served on
any person, or the refusal of any witness to testify to any matter
regardi ng which the witness nay be lawfully interrogated, the
court of conmon pleas of the county in which the di sobedi ence,
negl ect, or refusal occurs, or any judge thereof, on application
of the beard comm ssion or any nenber thereof, may conpel

obedi ence by attachment proceedings for contenpt as in the case of
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di sobedi ence of the requirenents of a subpoena issued fromthe

court or a refusal to testify therein.

A witness at any hearing shall testify under oath or
affirmati on, which any nenber of the conmm ssion may adm nister. A
witness, if the witness requests, shall be pernmitted to be
acconpani ed, represented, and advi sed by an attorney, whose
participation in the hearing shall be limted to the protection of
the rights of the witness, and who nmay not exami ne or
Cross-exam ne witnesses. A witness shall be advised of the right

to counsel before the witness is interrogated.

A stenographic record of the testinony and ot her evidence
submitted shall be taken by an official court shorthand reporter.
The record shall include all of the testinony and other evidence
and the rulings on the adm ssibility thereof presented at the
hearing. The conmm ssion shall pass upon the adm ssibility of
evi dence, but any party may at the tine object to the adm ssion of
any evi dence and except to the rulings of the conmi ssion thereon,
and if the comm ssion refuses to admt evidence the party offering
same may nmake a proffer thereof, and such proffer shall be nmade a

part of the record of such hearing.

Any party nmay request the stenographic record of the hearing.
Pronptly after receiving such a request, the conm ssion shal
prepare and provide the stenographic record of the hearing to the
party who requested it. The comm ssion may charge a fee to the
party who requested the stenographic record that does not exceed

the cost to the conm ssion for preparing and transcribing it.

I f, upon conpletion of the hearing, the comm ssion finds that
the action appealed fromwas | awful and reasonable, it shall make
a witten order affirmng the action, or if the comm ssion finds
that the action was unreasonable or unlawful, it shall nake a
witten order vacating or nodifying the action appeal ed from

Every order made by the conmmi ssion shall contain a witten finding
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by the comm ssion of the facts upon which the order is based.
Notice of the making of the order shall be given forthwith to each
party to the appeal by nailing a certified copy thereof to each
party by certified mail, with a statenent of the tinme and nethod

by which an appeal nay be perfected.

The order of the comm ssion is final unless vacated or

nodi fi ed upon judicial review

Sec. 3745.06. Any party adversely affected by an order of the
envi ronment al revi ew appeal s conmi ssion nmay appeal to the court of
appeal s of Franklin county, or, if the appeal arises froman
all eged violation of a law or regulation, to the court of appeals
of the district in which the violation was alleged to have
occurred. Any party desiring to so appeal shall file with the
comri ssion a notice of appeal designating the order appeal ed. A
copy of sueh the notice also shall be filed by the appellant with
the court, and a copy shall be sent by certified nail to the

di rector of environmental protection unless the director is the

party appealing the order. Such notices shall be filed and nail ed

within thirty days after the date upon which the appell ant
recei ved notice fromthe comm ssion by certified mail of the
meki ng of the order appeal ed. No appeal bond shall be required to

nmake an appeal effective.

The filing of a notice of appeal shall not automatically
operate as a suspension of the order of the commission. If it
appears to the court that an unjust hardship to the appellant will
result fromthe execution of the conm ssion's order pending
determ nation of the appeal, the court may grant a suspension of

the order and fix its terns.

Wthin twenty days after receipt of the notice of appeal, the
commi ssion shall prepare and file in the court the conplete record

of proceedi ngs out of which the appeal arises, including any
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transcript of the testinmony and any ot her evidence whieh that has
been subm tted before the conmm ssion. The expense of preparing and
transcribing the record shall be taxed as a part of the costs of
the appeal. The appellant, other than the state or a political
subdi vi sion, or an agency of either, or any officer of them acting
in a representative capacity, shall provide security for costs
satisfactory to the court. Upon denmand by a party, the conm ssion
shall furnish at the cost of the party requesting the record a
copy of sueh the record. If the conplete record is not filed
within the tine provided for in this section, any party may apply
to the court to have the case docketed, and the court shall order
sueh the record fil ed.

In hearing the appeal, the court is confined to the record as
certified to it by the comm ssion. The court may grant a request
for the adm ssion of additional evidence when satisfied that such
addi tional evidence is newy discovered and could not with
reasonabl e diligence have been ascertained prior to the hearing

bef ore the conmm ssion

The court shall conduct a hearing on the appeal and shal
give preference to all proceedings under this section over all
other civil cases, irrespective of the position of the proceedi ngs
on the cal endar of the court. The hearing in the court of appeals
shall proceed as in the case of a civil action, and the court
shall determine the rights of the parties in accordance with the
| aws applicable to such action. At the hearing, counsel may be
heard on oral argunent, briefs may be subnitted, and evi dence
introduced if the court has granted a request for the presentation

of additional evidence.

The court shall affirmthe order conplained of in the appeal
if it finds, upon consideration of the entire record and such
addi ti onal evidence as the court has adnmitted, that the order is

supported by reliable, probative, and substantial evidence and is
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in accordance with aw. In the absence of such a finding, it shall
reverse, vacate, or nodify the order or nake such other ruling as
is supported by reliable, probative, and substantial evidence and
is in accordance with law. Wen the court finds an anbient air
quality standard, an em ssion standard, or a water quality or

di scharge standard to be deficient, it shall order the director of
environmental protection to nodify the standard to conply with the
| aws governing air or water pollution. The court shall retain
jurisdiction until it approves the nodified standard. The judgnent
of the court shall be final and conclusive unless reversed,
vacated, or nodified on appeal. Such appeals nmay be taken by any
party to the appeal pursuant to the Rules of Practice of the
Suprenme Court and, to the extent not in conflict with those rules,
Chapt er 2505. of the Revi sed Code.

Section 2. That existing sections 3714.01, 3714.02, 3714.03,
3714.04, 3714.05, 3714.06, 3714.07, 3714.071, 3714.073, 3714.009,
3714.11, 3714.12, 3714.13, 3734.281, 3734.57, 3745.04, 3745.05,
and 3745.06 of the Revised Code are hereby repeal ed.

Section 3. (A) Notwi thstanding the amendnments to Chapter
3714. of the Revised Code by this act, an application for a
license to establish or nodify a construction and denolition
debris facility subnmitted to a board of health or the Director of
Environnmental Protection, as applicable, prior to July 1, 2005,
shall be reviewed and the |icense shall be issued or denied in
accordance with the provisions of that chapter as they existed on
July 1, 2005, if all of the followi ng apply to the applicant for

the |icense:

(1) The applicant has acquired an interest in the property on
which the facility will be |ocated on or before May 1, 2005.

(2) The applicant has begun a hydrogeol ogi c investigation
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pursuant to section 3745-400-09 of the Chio Administrative Code

prior to submitting the application

(3) The applicant has begun the engi neering plans for the

facility prior to submtting the application.

(4) The application subnitted by the applicant woul d have
been determ ned to be conplete if a noratorium had not been in

ef fect.

The director shall deternm ne whether this division applies to
an applicant within forty-five days after receiving an applicant's

request for a deternination under this division.

(B) Notwi thstanding the amendnents to Chapter 3714. of the
Revi sed Code by this act and except as otherwi se provided in this
division, an application for a license to establish or nodify a
construction and denolition debris facility submtted to a board
of health or the Director, as applicable, on or after July 1
2005, but prior to or on Decenber 31, 2005, shall be reviewed and
the license shall be issued or denied in accordance with the
provi sions of that chapter as they existed on July 1, 2005.
However, unless division (G (2) of section 3714.03 of the Revised
Code, as anended by this act, applies to the facility, a board of
health or the Director, as applicable, may apply any of the siting
criteria established in section 3714.03 of the Revised Code hy
this act to such an application and may deny the application if
the facility that is the subject of the application will not

comply with that siting criterion.

(O Notwi thstanding the anendnents to Chapter 3714. of the
Revi sed Code by this act and except as otherw se provided in this
di vi si on, begi nning January 1, 2006, and until the effective date
of the rul es adopted under division (A) of section 3714.02 of the
Revi sed Code, as anended by this act, a person may submit an

application to a board of health or the Director, as applicable,

Page 79

2427
2428

2429
2430

2431
2432
2433

2434
2435
2436

2437
2438
2439
2440
2441
2442
2443
2444
2445
2446
2447
2448
2449
2450
2451

2452
2453
2454
2455
2456
2457



Sub. H. B. No. 397
As Reported by the House Economic Development and Environment Committee

for a license to establish or nodify a construction and denolition
debris facility, and such an application shall be reviewed and the
l'i cense shall be issued or denied in accordance with the

provi sions of that chapter as they existed on July 1, 2005.
However, unless division (G (2) of section 3714.03 of the Revised
Code, anended by this act, applies to the facility, a board of
health or the Director, as applicable, shall apply all of the
siting criteria established in section 3714.03 of the Revised Code
by this act to such an application and shall deny the application
if the facility that is the subject of the application will not
comply with any of those siting criteria. In addition, the
applicant for the license shall subnit the information that is
required fromapplicants for permts to install under section
3714. 052 of the Revised Code, as enacted by this act. An
application for a license may be denied if the information
regardi ng the applicant indicates any of the reasons specified in
division (B) of that section for the denial of an application for

a permt to install.

Section 4. Section 3734.57 of the Revised Code is presented
inthis act as a conposite of the section as anmended by both Am
Sub. H. B. 66 and Sub. S.B. 107 of the 126th General Assenbly. The
General Assenbly, applying the principle stated in division (B) of
section 1.52 of the Revised Code that anmendnents are to be
har noni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.

Section 5. This act is hereby declared to be an energency
nmeasure necessary for the i medi ate preservation of the public
peace, health, and safety. The reason for such necessity is that a

noratoriumon the siting of new construction and denolition debris
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facilities and the expansion of existing facilities is due to 2489
expi re on Decenber 31, 2005, and additional statutory requirenents 2490
related to such facilities are necessary to protect public health 2491
and the environment. Therefore, this act shall go into i mediate 2492

ef fect. 2493



