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sections 1339.01 (5815.02),

1339. 03 (5815. 04),
(5815. 05), 1339. 08
1339. 10 (5815. 08),
(5815.10), 1339.13
1339. 151 (5815. 13),
(5815. 15), 1339. 18
1339. 32 (5814. 02),
(5814.04), 1339. 35
1339. 37 (5814. 07),
(5814.09), 1339.41
1339. 412 (5815. 23),
(5815. 25), 1339. 44
1339. 51 (5815. 28),
(5809.02), 1339. 54
1339. 56 (5809. 04),
(5809. 05), 1339. 59
1339. 61 (5809. 08),
(5815.32), 1339. 63
1339. 65 (5815. 35),
(5815. 41), 1339. 72
1339. 74 (5815. 44),,
(5815. 46), 1339. 77
1340. 31 (5813.01),
(5813.03), 1340. 34
1340. 36 (5813. 06),
(5812.01), 1340.41
1340. 46 (5812. 07),
(5812.12), 1340.52
1340. 57 (5812.18),
(5812.20), 1340. 63
1340. 65 (5812. 26),
(5812.31), 1340.71

1339. 02 (5815. 03),
1339. 031 (5815.01), 1339.04
(5815.06), 1339.09 (5815.07),
1339. 11 (5815.09), 1339.12
(5815.11), 1339.15 (5815. 12),
1339. 16 (5815.14), 1339.17
(5815. 16), 1339.31 (5814.01),
1339. 33 (5814.03), 1339.34
(5814.05), 1339.36 (5814.06),
1339. 38 (5814.08), 1339.39
(5815. 21), 1339.411 (5815.22),
1339. 42 (5815.24), 1339.43
(5815.26), 1339.45 (5815.27),
1339. 52 (5809.01), 1339.53
(5809.03), 1339.55 (5808.03),
1339. 57 (5808.05), 1339.58
(5808.07), 1339.60 (5809.07),
1339. 62 (5815.31), 1339.621
(5815.33), 1339.64 (5815.34),
1339. 68 (5815.36), 1339.71
(5815. 42), 1339.73 (5815. 43),
1339. 75 (5815.45), 1339.76
(5815. 47), 1339.78 (5815. 48),
1340. 32 (5813.02), 1340.33
(5813.04), 1340.35 (5813.05),
1340. 37 (5813.07), 1340. 40
(5812.02), 1340.42 (5812.03),
1340. 47 (5812.08), 1340.51
(5812.13), 1340.53 (5812.14),
1340. 58 (5812.19), 1340.59
(5812.24), 1340.64 (5812.25),
1340. 66 (5812.27), 1340.70
(5812.32), 1340.72 (5812.33),
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1340. 73 (5812. 34),
(5812. 36),
1340. 81 (5812. 42),
(5812. 44),
1340. 86 (5812. 47),
(5812. 52),

1340. 74 (5812. 35),
1340. 76 (5812.37),

1340. 75

1340. 77 (5812. 38),

1340. 82 (5812.43),
1340. 84 (5812. 45),

1340. 83

1340. 85 (5812. 46),

and 2305.121 (5806.04);
sections 2109.69, 5801.01,

1340. 90 (5812.51),

t o enact

5801. 011,

1340. 91

5801.02 to

5801. 10, 5802.01 to 5802.03, 5803.01 to 5803. 05,
5804.01 to 5804. 18, 5805.01 to 5805.07, 5806.01 to
5806. 03, 5807.01 to 5807.09, 5808.01, 5808. 02,
5808. 04, 5808. 06, 5808.08 to 5808.17, 5809. 06,
5810.01 to 5810.13, and 5811.01 to 5811.03; and to
1339. 14,

r epeal

sections 1335.01,

1339. 67, 1339.69, 1340. 21,

1339. 66,

1340. 22, and 1340. 23 of

the Revised Code to adopt an Onhio trust code.
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2113. 861, 2305.121, 2305.22, 5111.15, 5111.151, 5119.01, 5119.17,
and 5123. 40

5121. 04, 5121.10, 5121.30, 5121.52, 5123.04, 5123. 28,

be anended;
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(5812.47), 1340.90 (5812.51), 1340.91 (5812.52), and 2305. 121
(5806. 04) be anended for the purpose of adopting new section
nunbers as indicated in parentheses; and that sections 2109. 69,
5801. 01, 5801.011, 5801.02, 5801.03, 5801.04, 5801.05, 5801.06
5801. 07, 5801.08, 5801.09, 5801.10, 5802.01, 5802.02, 5802.03,
5803. 01, 5803.02, 5803.03, 5803.04, 5803.05, 5804.01, 5804.02,
5804. 03, 5804. 04, 5804.05, 5804.06, 5804.07, 5804.08, 5804. 09,
5804. 10, 5804.11, 5804.12, 5804.13, 5804.14, 5804.15, 5804. 16,
5804. 17, 5804.18, 5805.01, 5805.02, 5805.03, 5805.04, 5805. 05,
5805. 06, 5805. 07, 5806.01, 5806.02, 5806.03, 5807.01, 5807.02,
5807. 03, 5807.04, 5807.05, 5807.06, 5807.07, 5807.08, 5807.09,
5808. 01, 5808.02, 5808.04, 5808.06, 5808.08, 5808.09, 5808. 10,
5808. 11, 5808.12, 5808.13, 5808.14, 5808.15, 5808.16, 5808. 17,
5809. 06, 5810. 01, 5810.02, 5810.03, 5810.04, 5810.05, 5810. 06,
5810. 07, 5810. 08, 5810.09, 5810.10, 5810.11, 5810.12, 5810. 13,
5811. 01, 5811.02, and 5811.03 of the Revised Code be enacted to

read as foll ows:

Sec. 1111.13. (A) (1) Except as provided in divisions (A)(2)
and (G of this section or as otherw se provided by the instrunent
creating the trust, a trust conpany acting as fiduciary under any
i nstrument and havi ng funds of the trust which are to be invested
may, in addition to any other investnments authorized to a trust

conmpany by law, invest themin any of the follow ng:

(a) Forms of investnents enumerated or described in, or nmade
eligible for investnent by, the Onhio Uniform Prudent |nvestor Act
and sections 1339-44—1339-52+61339-64~ 2109. 37, 2109.371, and
2109. 372, and 5815. 26 of the Revised Code, including, but not

limted to, securities, stocks, bonds, or certificates of deposit

i ssued by the trust conmpany or any bank owned or controlled by the
bank hol di ng conpany that owns or controls the trust conpany.
I nvestment authority granted under division (A)(1)(a) of this

section is subject to the limtations on investnents specified in
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di vision (B) of section 2109.371 of the Revised Code.

(b) Any collective investnent fund established and nai nt ai ned

by the trust conpany or by an affiliate of the trust conpany;

(c) The securities of any investnment conpany, including any
affiliated i nvestnment conpany, whether or not the trust conpany
has i nvested other funds held by it in an agency or other
nonfiduciary capacity in the securities of the same investnent

conmpany or affiliated investnent conpany.

(2) A trust conpany acting as fiduciary nmay not invest its
trust funds in stock issued by the fiduciary itself except under

one of the follow ng circunstances:

(a) In the case of a testanmentary instrunent, when expressly
permtted by the instrunent creating the relationship and

aut hori zed by court order;

(b) In the case of an inter vivos instrunent, when expressly
permitted by the instrunent or authorized by court order and in
ei ther case, only when directed to purchase or invest in the stock
by a cofiduciary or other person other than the trust conpany who
has the right under the ternms of the instrunent to direct the

i nvest ment ;

(c) When exercising rights to purchase its own stock or to
purchase or convert securities convertible into its own stock if

the rights were offered pro rata to the sharehol ders;

(d) To conpl enment fractional shares acquired when the
exercise of rights or receipt of a stock dividend results in

fracti onal sharehol di ngs.

(3) If the law or the instrunent creating a trust expressly
permits investnment in direct obligations of the United States or
an agency or instrunentality of the United States, unless

expressly prohibited by the instrunment, a trust conpany al so nay
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invest in no front end | oad noney narket nutual funds consisting
excl usively of obligations of the United States or an agency or
instrunentality of the United States and i n repurchase agreenents,
i ncluding those issued by the trust conpany itself, secured by
obligations of the United States or an agency or instrunmentality
of the United States, or in securities of other no | oad noney

mar ket mutual funds whose portfolios are simlarly restricted; and
in collective investnent funds established in accordance with
section 1111.14 of the Revised Code or by an affiliate of the
trust conpany and consisting exclusively of any direct obligations
of the United States or an agency or instrunmentality of the United

States, notw thstanding division (A)(1)(c) of that section

(B) A trust conpany acting in any fiduciary capacity or under
any instrument has the right to retain any part of the trust or
estate it receives, whether fromthe creator of the trust or the
estate, at its inception or by later addition, or by addition by
any ot her person who is authorized to nmake additions to the trust

or estate, and any investnents the trust conpany makes.

(C) Except as otherw se expressly provided by the instrunment
creating the fiduciary relationship, any trust conpany may
exercise all voting, consenting, and dissenting rights, including
the right to vote for the election of directors, pertaining to
stocks, bonds, or other securities held by it in any fiduciary
capacity, including rights pertaining to stocks, bonds, or other
securities issued by the trust conpany in its individual corporate

capacity and held by it in any fiduciary capacity, provided:

(1) I'n the case of any fiduciary relationship created prior
to January 1, 1968, voting rights pertaining to any shares of a
trust conpany's own stock held by it in a fiduciary relationship,
i f exercised, shall be exercised with respect to the election of
directors, only in accordance with any provisions of |aw

applicable to that election and without regard to the first
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paragraph of division (C) and divisions (C(2)(a), (b), and (c) of
this section, and those portions of division (C) of this section
shall not be construed to be determnative of the voting rights or
to be declaratory of a public policy with respect to the voting

rights.

(2) I'n the case of any fiduciary relationship created on or
after January 1, 1968, voting rights pertaining to any shares of a
trust conpany's own stock held by it in a fiduciary relationship
shall be exercised by it with respect to the election of
directors, only if and as directed in witing by any person
described in division (O (2)(a), (b), or (c) of this section
provi ded that the person nmay not be the trust conpany, or a
director, officer, or enployee of the trust conpany except as to
fiduciary relationships in which the director, officer, or
enpl oyee is a settlor or beneficiary, or a nom nee, agent,

attorney, or subsidiary of the trust conpany:

(a) Any person, including a settlor or beneficiary, who has
the right under the ternms of the instrument under which shares are
held to determ ne the manner in which shares shall be voted, or if

there is no such person;

(b) Any person acting as cofiduciary under the instrunent

under which such shares are held, or if there is no such person;

(c) Any person, having the right of revocation or anmendnent

of the instrunent under which the shares are hel d.

(D) If there is nore than one person having power to direct
voting under division (CQ(2)(a), (b), or (c) of this section and
they fail to agree, each person shall have the right to direct
voting with respect to the election of directors as to an equal

number of shares.

(E) As used in this section
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(1) "Affiliated investnent conpany" neans any investment

conmpany that is any of the follow ng:

(a) Sponsored by the trust conpany that is acting as
fiduciary or by a trust conpany, bank, bank subsidiary
corporation, or other corporation owed or controlled by the bank
hol di ng conpany that owns or controls the trust conpany that is

acting as fiduciary;

(b) The result of any agreenent with a trust conpany, bank,
bank subsi diary corporation, or other corporation owned or
controlled by the bank hol di ng conpany that owns or controls the

trust conpany that is acting as fiduciary;

(c) Established exclusively for the custonmers or accounts of
the trust conpany that is acting as fiduciary or of a trust
conpany, bank, bank subsidiary corporation, or other corporation
owned or controlled by the bank hol di ng conpany that owns or

controls the trust conpany that is acting as fiduciary;

(d) Provided with investnent advisory, brokerage, transfer
agency, registrar, managenent, sharehol der servicing, custodian
or any related services by the trust conpany that is acting as
fiduciary or by a trust conpany, bank, bank subsidiary
corporation, or other corporation owed or controlled by the bank
hol di ng conpany that owns or controls the trust conpany that is

acting as fiduciary.

(2) "Cofiduciary" includes, but is not limted to, a
cotrustee, coexecutor, coadm nistrator, coguardi an, co-agent, and
any person who, under the terms of the instrunent creating the
fiduciary relationship, has the right or power to direct, approve
or consent to, or be consulted with respect to, the making,

retention, or sale of investnents under the instrunent.

(3) "Instrument" includes, but is not linited to, any will,

decl aration of trust, agreenent of trust, agency, or
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cust odi anshi p, or court order creating a fiduciary relationship.

(4) "Reasonabl e fee" neans conpensation or paynent, the
recei pt of which would not constitute a breach of fiduciary duty
under section 36 of the "Investnment Conpany Act of 1940," 54 Stat.
789, 15 U.S.C A 80a-35.

(F) Shares as to which the voting rights with respect to the
el ection of directors may not be exercised under this section
shall not be considered as outstanding for the purpose of
computing the voting power of the corporation or of its shares of

any class with respect to the election of directors.

(G This section does not authorize a trust conpany acting as
a probate fiduciary to performany act prohibited by section
2109. 44 of the Revised Code, unless the act is authorized by the

instrunment creating the trust.

(H A trust conpany naking an investnent of trust funds in an
affiliated i nvestnment conpany, or a bank or other corporation
owned or controlled by the bank hol di ng conpany that owns or
controls the trust conpany, may charge a reasonable fee for
i nvest nent advi sory, brokerage, transfer agency, registrar,
managenent, sharehol der servicing, custodian, or any rel ated
services provided to an affiliated investnent conpany. The fee may
be in addition to the conpensation that the trust conpany is
otherwise entitled to receive fromthe trust, provided that the
fee is charged as a percentage of either asset value or incone
earned or actual anmount charged and is disclosed at |east annually
by prospectus, account statement, or any other witten neans to

all persons entitled to receive statenents of account activity.

(1) A trust conpany neking an investnent of trust funds in
the securities of an affiliated investnent conpany pursuant to
division (A (1)(c) of this section shall, when providing any

periodi c account statenents to the trust fund, report the net
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asset value of the shares conprising the investnent of the trust

fund in the affiliated investnment conpany.

(J) If a trust conpany naking an investnment of trust funds in
the securities of an affiliated investnment conpany pursuant to
division (A)(1)(c) of this section invests the funds in any nutual
fund, the trust company shall disclose, in at |east ten-point
bol df ace type, by prospectus, account statenent, or any other
witten nmeans to all persons entitled to receive statenents of
account activity, that the nutual fund is not insured or
guarant eed by the federal deposit insurance corporation or by any
ot her governnent agency or governnent-sponsored agency of the

federal governnment or of this state.

Sec. 1111.15. (A) A trust conpany acting in any fiduciary
capacity, including, but not limted to, the capacities described
in section 1111.11 of the Revised Code, nmay purchase any service
or product, including, but not limted to, insurance or securities
underwitten or otherwi se distributed by the trust conpany or by
an affiliate, through or directly fromthe trust conmpany or an
affiliate or froma syndicate or selling group that includes the
trust conpany or an affiliate, provided that the purchase is
ot herwi se prudent under seetionrs—1339-52t0-1339-61of the Rewvised

Code Chio Uniform Prudent Investor Act and the conpensation for

the service or product is reasonable and is not prohibited by the
i nstrunent governing the fiduciary relationship. The conpensation
for the service or product may be in addition to the conpensation
that the trust conpany is otherwise entitled to receive fromthe

fiduciary account.

(B) A trust conpany shall disclose at | east annually any
pur chase authorized by this section that was nade by the trust
conmpany during that reporting period. The disclosure shall be

given, in witing or electronically, to all persons entitled to
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receive statements of account activity, and shall include any
capacities in which the trust conpany or an affiliate acts for the
i ssuer of the securities or the provider of the products or
services and the fact that the trust conpany or an affiliate may

have an interest in the products or services.

(C This section shall apply to the purchase of securities
made at the tinme of the initial offering of the securities or at

any time thereafter.

Sec. 1151.191. (A) A building and | oan associ ation nmay serve
as trustee of any trust which qualifies, at the tine the
associ ati on becones trustee, for tax treatnent under section 401
or 408 of the Internal Revenue Code. The associati on may invest
the funds of any such trust in savings accounts or deposits of a
domestic building and | oan association or in equity or debt

securities issued by a donestic building and | oan associ ati on.

(B) Whenever any deposit or stock deposit is made in a
bui l ding and | oan associ ation by any person in trust for another
and no further notice of the existence and terns of a | egal and
valid trust is given in witing to such association, such deposit
or stock deposit or any part thereof together with the dividends
or interest thereon may in the event of the death of the trustee
be paid to the person for whomthe deposit or stock deposit was

made.

(C© Any funds held in trust as authorized by division (A or

(B) of this section nmay be comm ngled by the trustee associ ation

in one or more accounts. Wenever individual trust funds are
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conmm ngl ed, separate records shall be mmintained by the trustee

associ ation for each trust account conprising the comrngled fund.

(D) Exercise of the limted trust power granted associations
by this section shall not be subject to regulation other than by
the superintendent of building and | oan associ ati ons pursuant to
Chapters 1151., 1153., 1155., and 1157. of the Revised Code.

Sec. 1161.24. (A A savings bank may serve as trustee of any
trust that qualifies, at the tinme the savings bank becones
trustee, for tax treatnent under section 401 or 408 of the
"I nternal Revenue Code of 1986," 100 Stat. 2085, 26 U S.C. A 1, as
anended. The savi ngs bank may invest the funds of any such trust
i n savings accounts or deposits of a domestic savings bank or in

equity or debt securities issued by a domestic savings bank.

(B) - Whenever any deposit or stock deposit is nade in a
savi ngs bank by any person in trust for another and no further
notice of the existence and terns of a legal and valid trust is
given in witing to the savings bank, the deposit or stock deposit
or any part thereof together with the dividends or interest
thereon, in the event of the death of the trustee, may be paid to

the person for whomthe deposit or stock deposit was made.

2y W I : _d o o in ¢l

deel af-at i oh el ElHSE; a“y H-ust e|eated t||9| 997 Sllall Aot be
. L] : . ' : . I o

(© Any funds held in trust as authorized by division (A) or
(B) of this section may be comningled by the trustee savi ngs bank
in one or nore accounts. Wienever individual trust funds are
commi ngl ed, separate records shall be nmintained by the trustee

savi ngs bank for each trust account conprising the comm ngl ed
fund.
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(D) Exercise of the limted trust power granted savi ngs banks
by this section is not subject to regulation other than by the
superi ntendent of savings banks pursuant to this chapter and
Chapters 1163. and 1165. of the Revi sed Code.

Sec. 1319.12. (A (1) As used in this section, "collection
agency" neans any person who, for compensation, contingent or
ot herwi se, or for other valuable consideration, offers services to

coll ect an alleged debt asserted to be owed to another.

(2) "Collection agency" does not mean a person whose
collection activities are confined to and directly related to the
operation of another business, including, but not limted to, the

fol |l ow ng:

(a) Any bank, including the trust departnent of a bank, trust
conpany, savings and | oan associ ation, savings bank, credit union,
or fiduciary as defined in section 433903 5815. 04 of the Revised

Code, except those that own or operate a collection agency;

(b) Any real estate broker or real estate sal esperson, as
defined in section 4735.01 of the Revised Code;

(c) Any retail seller collecting its own accounts;

(d) Any insurance conpany authorized to do business in this
state under Title XXXI X of the Revised Code or a health insuring
corporation authorized to operate in this state under Chapter
1751. of the Revi sed Code;

(e) Any public officer or judicial officer acting under order

of a court;

(f) Any licensee as defined either in section 1321.01 or
1321. 71 of the Revised Code, or any registrant as defined in
section 1321.51 of the Revised Code;

(g) Any public utility;
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(h) Any person registered to sell internment rights under
section 4767.031 of the Revised Code.

(B) A collection agency with a place of business in this
state may take assignnment of another person's accounts, bills, or
ot her evidences of indebtedness in its own nane for the purpose of
billing, collecting, or filing suit in its own nane as the rea

party in interest.

(O No collection agency shall comrence litigation for the
coll ection of an assigned account, bill, or other evidence of
i ndebt edness unless it has taken the assignnment in accordance with

all of the follow ng requirenents:

(1) The assignnent was voluntary, properly executed, and
acknow edged by the person transferring title to the collection

agency.

(2) The collection agency did not require the assignnent as a
condition to listing the account, bill, or other evidence of

i ndebt edness with the collection agency for collection

(3) The assignnent was nanifested by a witten agreenent
separate fromand in addition to any docunent intended for the
pur pose of listing the account, bill, or other evidence of
i ndebt edness with the collection agency. The witten agreenent
shall state the effective date of the assignnent and the
consi deration paid or given, if any, for the assignnment and shal
expressly authorize the collection agency to refer the assigned
account, bill, or other evidence of indebtedness to an attorney
admitted to the practice of lawin this state for the comrencenent
of litigation. The witten agreenent also shall disclose that the
coll ection agency may consolidate, for purposes of filing an
action, the assigned account, bill, or other evidence of
i ndebt edness with those of other creditors against an individua

debt or or co-debtors.
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(4) Upon the effective date of the assignnent to the
col l ection agency, the creditor's account naintained by the
col l ection agency in connection with the assigned account, bill,

or other evidence of indebtedness was cancel ed.

(D) A collection agency shall comence litigation for the
col l ection of an assigned account, bill, or other evidence of
i ndebt edness in a court of conpetent jurisdiction |ocated in the
county in which the debtor resides, or in the case of co-debtors,

a county in which at | east one of the co-debtors resides.

(E) No collection agency shall comence any litigation
aut hori zed by this section unless the agency appears by an

attorney admitted to the practice of lawin this state.

(F) This section does not affect the powers and duties of any

person described in division (A)(2) of this section.

(G Nothing in this section relieves a collection agency from
complying with the "Fair Debt Collection Practices Act," 91 Stat.
874 (1977), 15 U.S.C. 1692, as anended, or deprives any debtor of
the right to assert defenses as provided in section 1317.031 of
the Revised Code and 16 C.F. R 433, as anended.

(H For purposes of filing an action, a collection agency
that has taken an assignnment or assignments pursuant to this
section may consolidate the assigned accounts, bills, or other
evi dences of indebtedness of one or nore creditors against an
i ndi vi dual debtor or co-debtors. Each separate assigned account,
bill, or evidence of indebtedness nmust be separately identified
and pled in any consolidated action authorized by this section. If
a debtor or co-debtor raises a good faith dispute concerning any
account, bill, or other evidence of indebtedness, the court shal
separate each di sputed account, bill, or other evidence of
i ndebt edness fromthe action and hear the disputed account, bill

or other evidence of indebtedness on its own nerits in a separate
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action. The court shall charge the filing fee of the separate

action to the losing party.

Sec. 1775.03. (A) The rule that statutes in derogation of the
conmmon |law are to be strictly construed has no application to
seetion sections 1775.01 to 1775.42 of the Revi sed Code.

(B) The | aw of estoppel applies under such sections.

(C The | aw of agency applies under this chapter, but, if a
provi sion of section 433965 5815. 35 of the Revised Code conflicts

with that law, the provision of that section controls.

(D) Such sections shall be interpreted and construed so as to
ef fectuate their general purpose to make the law of this state
uniformwith the | aw of those states which enact simlar

| egi sl ation.

(E) Sections 1775.01 to 1775.42 of the Revised Code do not
impair the obligations of any contract existing on Septenber 14,
1949, or affect any action or proceedi ngs begun or right accrued

bef ore such date.

Sec. 1775.14. (A) Subject to section 433965 5815.35 of the
Revi sed Code and except as provided in division (B) of this

section, all partners are liable as foll ows:

(1) Jointly and severally for everything chargeable to the
partnershi p under sections 1775.12 and 1775. 13 of the Revised
Code. This joint and several liability is not subject to section
2307.22 or 2315.36 of the Revised Code with respect to a tort

claimthat otherwise is subject to either of those sections.

(2) Jointly for all other debts and obligations of the
partnership, but any partner may enter into a separate obligation

to performa partnership contract.

(B) Subject to divisions (C (1) and (2) of this section or as
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ot herwi se provided in a witten agreenent between the partners of
aregistered limted liability partnership, a partner in a
registered limted liability partnership is not liable, directly
or indirectly, by way of indemification, contribution,
assessnent, or otherw se, for debts, obligations, or other
liabilities of any kind of, or chargeable to, the partnership or
anot her partner or partners arising fromnegligence or from
wongful acts, errors, omssions, or nisconduct, whether or not
intentional or characterized as tort, contract, or otherw se,
committed or occurring while the partnership is a registered
limted liability partnership and comm tted or occurring in the
course of the partnership business by another partner or an

enpl oyee, agent, or representative of the partnership

(O (1) Division (B) of this section does not affect the
liability of a partner in a registered linmted liability
partnership for that partner's own negligence, wongful acts,
errors, omssions, or msconduct, including that partner's own
negl i gence, wongful acts, errors, onissions, or misconduct in
directly supervising any other partner or any enpl oyee, agent, or

representati ve of the partnership.

(2) Division (B) of this section shall not affect the
liability of a partner for liabilities inposed by Chapters 5735.,
5739., 5743., and 5747. and section 3734.908 of the Revi sed Code.

(D) A partner in aregistered linmted liability partnership
is not a proper party to an action or proceeding by or against a
registered linmted liability partnership with respect to any debt,
obligation, or other liability of any kind described in division
(B) of this section, unless the partner is |iable under divisions
(O(1) and (2) of this section.

Sec. 1775.15. (A) Subject to section 433965 5815.35 of the

Revi sed Code, when a person, by words spoken or witten or by
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conduct, represents hiwself self, or consents to another
representing hi-mthe person to anyone, as a partner in an existing

partnership or with one or nore persons not actual partners, he

that person is liable to any such person to whom such
representati on has been nmade, who has, on the faith of such
representation, given credit to the actual or apparent
partnership, and if he the person has nade such representation or
consented to its being made in a public manner he the person is

liable to sueh the person to whom such representation has been

nade, whether the representation has or has not been nade or
communi cated to such person so giving credit by or with the
knowl edge of the apparent partner nmaking the representation or

consenting to its being nmade.

(1) When a partnership liability results, he the person who

represented self as a partner or consented to another's nmmking

such representation is liable as though ke the person were an

actual nmenber of the partnership.

(2) Waen no partnership liability results, he the person who

represented self as a partner or consented to another's making

such representation is liable jointly with the other persons, if

any, so consenting to the contract or representation as to incur

liability, otherw se separately.

(B) When a person has been thus represented to be a partner
in an existing partnership, or with one or nore persons not actual

partners, he the person so represented is an agent of the persons

consenting to such representation to bind themto the sane extent

and in the same manner as though he the person so represented were

a partner in fact, with respect to persons who rely upon the
representation. Were all the nenbers of the existing partnership
consent to the representation, a partnership act or obligation
results; but in all other cases it is the joint act or obligation

of the person acting and the persons consenting to the
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representation

Sec. 1775.17. The rights and duties of the partners in
relation to the partnership shall be deternined, subject to any

agreenent between them by the follow ng rules:

(A) Each partner shall be repaid the partner's contribution
whet her by way of capital or advances, to the partnership property
and share equally in the profits and surplus remaining after al
liabilities, including those to partners, are satisfied; and each
partner, subject to section 133965 5815.35 of the Revised Code
and to division (B) of section 1775.14 of the Revised Code, nust
contribute toward the | osses, whether of capital or otherw se,
sust ai ned by the partnership according to the partner's share in

the profits.

(B) The partnership must indemify every partner in respect
of paynments nade and personal liabilities reasonably incurred by
the partner in the ordinary and proper conduct of its business, or

for the preservation of its business or property.

(CO A partner, who in aid of the partnership nmakes any
paynment or advance beyond the anmpbunt of capital which the partner
agreed to contribute, shall be paid interest fromthe date of the

paynent or advance.

(D) A partner shall receive interest on the capita
contributed by the partner only fromthe date when repaynent

shoul d be made.

(E) Al partners have equal rights in the nmanagenent and

conduct of the partnership business.

(F) No partner is entitled to renmuneration for acting in the
part nershi p busi ness, except that a surviving partner is entitled
to reasonabl e conpensation for the partner's services in w nding

up the partnership affairs.
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(G No person can becone a nenber of a partnership wthout

the consent of all the partners.

(H Any difference arising as to ordinary nmatters connected
with the partnership business nmay be decided by a mgjority of the
partners; but no act in contravention of any agreenent between the
partners may be done rightfully wthout the consent of all the

partners.

Sec. 1775.33. Were the dissolution is caused by the act,
deat h, or bankruptcy of a partner, but subject to section 133965
5815. 35 of the Revised Code and to division (B) of section 1775.14
of the Revised Code, each partner is |liable to the other partners
for the partner's share of any liability created by any partner
acting for the partnership as if the partnership had not been

di ssol ved unl ess:

(A) The dissolution being by act of any partner, the partner

acting for the partnership had know edge of the dissolution

(B) The dissolution being by the death or bankruptcy of a
partner, the partner acting for the partnership had know edge or

noti ce of the death or bankruptcy.

Sec. 1782.24. (A) Except as otherwi se provided in this
chapter, the partnership agreenment, or section 133965 5815. 35 of
the Revised Code, a general partner of a linited partnership shal
have all the rights and powers and be subject to all the
restrictions and liabilities of a partner in a partnership wthout

linmted partners.

(B) Except as otherwi se provided in this chapter, a general
partner of a limted partnership has the liabilities of a partner
in a partnership without Iimted partners to persons other than
the partnership and the other partners. Except as otherw se

provided in this chapter or the partnership agreenment, a genera
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partner of a limted partnership has the liabilities of a partner
in a partnership without limted partners to the partnership and

to the other partners.

Sec. 2101.24. (A (1) Except as otherw se provided by |aw, the

probate court has exclusive jurisdiction:

(a) To take the proof of wills and to admit to record
authenticated copies of wills executed, proved, and allowed in the
courts of any other state, territory, or country. If the probate
j udge is unavoi dably absent, any judge of the court of conmon
pl eas may take proof of wills and approve bonds to be given, but
the record of these acts shall be preserved in the usual records

of the probate court.

(b) To grant and revoke letters testanmentary and of

adm ni strati on;

(c) To direct and control the conduct and settle the accounts
of executors and adm nistrators and order the distribution of

est at es;

(d) To appoint the attorney general to serve as the
adm ni strator of an estate pursuant to section 2113.06 of the
Revi sed Code;

(e) To appoint and renove guardi ans, conservators, and
testanmentary trustees, direct and control their conduct, and

settle their accounts;
(f) To grant marriage licenses;

(g) To make inquests respecting persons who are so nentally
impaired as a result of a nmental or physical illness or
disability, or nmental retardation, or as a result of chronic
subst ance abuse, that they are unable to nmanage their property and

affairs effectively, subject to guardi anshi p;
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(h) To qualify assignees, appoint and qualify trustees and
conm ssioners of insolvents, control their conduct, and settle

their accounts;

(i) To authorize the sale of |ands, equitable estates, or
interests in lands or equitable estates, and the assignnents of
i nchoate dower in such cases of sale, on petition by executors,

adm ni strators, and guardi ans;

(j) To authorize the conpletion of real estate contracts on

petition of executors and adninistrators;
(k) To construe wills;

(1) To render declaratory judgnents, including, but not
limted to, those rendered pursuant to section 2107.084 of the
Revi sed Code;

(m To direct and control the conduct of fiduciaries and

settle their accounts;

(n) To authorize the sale or | ease of any estate created by

will if the estate is held in trust, on petition by the trustee;

(o) To term nate a testanmentary trust in any case in which a

court of equity nay do so;

(p) To hear and deternine actions to contest the validity of

wlls;

(gq) To nmake a deternination of the presunption of death of
nm ssing persons and to adjudicate the property rights and

obligations of all parties affected by the presunpti on;

(r) To hear and deternine an action conmenced pursuant to
section 3107.41 of the Revised Code to obtain the rel ease of
information pertaining to the birth name of the adopted person and
the identity of the adopted person's biological parents and

bi ol ogi cal si blings;
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(s) To act for and issue orders regardi ng wards pursuant to
section 2111.50 of the Revi sed Code;

(t) To hear and deternine actions against sureties on the

bonds of fiduciaries appointed by the probate court;

(u) To hear and deternine actions involving informed consent
for nmedication of persons hospitalized pursuant to section
5122. 141 or 5122.15 of the Revi sed Code;

(v) To hear and deternine actions relating to durable powers
of attorney for health care as described in division (D) of
section 1337.16 of the Revised Code;

(w) To hear and deternine actions conmenced by objecting
i ndividuals, in accordance with section 2133.05 of the Revised
Code;

(x) To hear and deternmine conplaints that pertain to the use
or continuation, or the withholding or withdrawal, of
life-sustaining treatnent in connection with certain patients
allegedly in a termnal condition or in a permanently unconsci ous
state pursuant to division (E) of section 2133.08 of the Revised

Code, in accordance with that division

(y) To hear and determ ne applications that pertain to the
wi t hhol ding or withdrawal of nutrition and hydration fromcertain
patients allegedly in a permanently unconscious state pursuant to
section 2133.09 of the Revised Code, in accordance with that

section;

(z) To hear and deternine applications of attending
physi cians in accordance with division (B) of section 2133.15 of
t he Revi sed Code;

(aa) To hear and determ ne actions relative to the use or
continuation of confort care in connection with certain principals

under durabl e powers of attorney for health care, declarants under
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decl arations, or patients in accordance with division (E) of
either section 1337.16 or 2133.12 of the Revi sed Code;

(bb) To hear and determ ne applications for an order
relieving an estate fromadm nistration under section 2113.03 of
t he Revi sed Code;

(cc) To hear and determ ne applications for an order granting
a summary rel ease fromadm nistration under section 2113.031 of
t he Revi sed Code.

(2) In addition to the exclusive jurisdiction conferred upon
the probate court by division (A)(1) of this section, the probate
court shall have exclusive jurisdiction over a particul ar subject

matter if both of the follow ng apply:

(a) Another section of the Revised Code expressly confers

jurisdiction over that subject matter upon the probate court.

(b) No section of the Revised Code expressly confers
jurisdiction over that subject matter upon any other court or

agency.

(B)(1) The probate court has concurrent jurisdiction wth,
and the sane powers at law and in equity as, the general division
of the court of common pleas to issue wits and orders, and to

hear and determ ne actions as foll ows:

(a) If jurisdiction relative to a particular subject nmatter
is stated to be concurrent in a section of the Revised Code or has
been construed by judicial decision to be concurrent, any action

that involves that subject matter

(b) Any action that involves an inter vivos trust; a trust
created pursuant to section 433951 5815. 28 of the Revised Code; a
charitable trust or foundation; subject to divisions (A (1)(u) and
(z) of this section, a power of attorney, including, but not

limted to, a durable power of attorney; the nedical treatnent of
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a conpetent adult; or a wit of habeas corpus.

(2) Any action that involves a concurrent jurisdiction
subject matter and that is before the probate court nay be
transferred by the probate court, on its order, to the genera

di vision of the court of conmon pl eas.

(C) The probate court has plenary power at law and in equity
to dispose fully of any matter that is properly before the court,
unl ess the power is expressly otherwise |inmted or denied by a

section of the Revi sed Code.

(D) The jurisdiction acquired by a probate court over a
matter or proceeding is exclusive of that of any other probate

court, except when ot herw se provided by | aw

Sec. 2107.33. (A) Awll shall be revoked in the follow ng

manner s:

(1) By the testator by tearing, canceling, obliterating, or

destroying it with the intention of revoking it;

(2) By sonme person, at the request of the testator and in the
testator's presence, by tearing, canceling, obliterating, or

destroying it with the intention of revoking it;

(3) By some person tearing, canceling, obliterating, or
destroying it pursuant to the testator's express witten

di rection;

(4) By sone other witten will or codicil, executed as

prescribed by this chapter;

(5) By sonme other witing that is signed, attested, and

subscribed in the manner provided by this chapter.

(B) Awll that has been declared valid and is in the
possessi on of a probate judge al so nay be revoked according to
division (C of section 2107.084 of the Revised Code.
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(O If atestator renoves a will that has been declared valid
and is in the possession of a probate judge pursuant to section
2107. 084 of the Revised Code fromthe possession of the judge, the
declaration of validity that was rendered no | onger has any

ef fect.

(D) If after executing a will, a testator is divorced,
obtains a dissolution of marriage, has the testator's marriage
annul | ed, or, upon actual separation fromthe testator's spouse,
enters into a separation agreenent pursuant to which the parties
intend to fully and finally settle their prospective property
rights in the property of the other, whether by expected
i nheritance or otherw se, any disposition or appointnment of
property made by the will to the forner spouse or to a trust with
powers created by or available to the forner spouse, any provision
inthe will conferring a general or special power of appointnent
on the forner spouse, and any nonmination in the will of the forner
spouse as executor, trustee, or guardian shall be revoked unl ess

the will expressly provides otherw se.

(E) Property prevented from passing to a former spouse or to
atrust with powers created by or available to the forner spouse
because of revocation by this section shall pass as if the former
spouse failed to survive the decedent, and other provisions
conferring some power or office on the forner spouse shall be
interpreted as if the spouse failed to survive the decedent. If
provi sions are revoked solely by this section, they shall be
deenmed to be revived by the testator's remarriage with the fornmer
spouse or upon the term nation of a separation agreenent executed

by t hem

(F) A bond, agreenent, or covenant nmade by a testator, for a
val uabl e consi deration, to convey property previously devised or
bequeathed in a will does not revoke the devise or bequest. The

property passes by the devise or bequest, subject to the renedies
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on the bond, agreenent, or covenant, for a specific performance or
ot herwi se, agai nst the devisees or |egatees, that m ght be had by
| aw agai nst the heirs of the testator, or the testator's next of

kin, if the property had descended to them

(G Atestator's revocation of a will shall be valid only if
the testator, at the tinme of the revocation, has the sane capacity

as the law requires for the execution of a wll.
(H) As used in this section

(1) "Trust with powers created by or available to the forner
spouse" nmeans a trust that is revocable by the former spouse, with
respect to which the former spouse has a power of withdrawal, or
with respect to which the former spouse may take a distribution
that is not subject to an ascertai nable standard but does not nean
a trust in which those powers of the former spouse are revoked by
section 133962 5815.31 of the Revised Code or simlar provisions

in the | aw of another state.

(2) "Ascertainable standard" neans a standard that is related
to a trust beneficiary's health, maintenance, support, or

educati on.

Sec. 2109.24. The probate court at any tinme may accept the
resignation of any fiduciary upon the fiduciary's proper
accounting, if the fiduciary was appointed by, is under the

control of, or is accountable to the court.

If a fiduciary fails to make and file an inventory as
requi red by sections 2109.58, 2111.14, and 2115.02 of the Revised
Code or to render a just and true account of the fiduciary's
adm nistration at the tinmes required by section 2109. 301
2109. 302, or 2109.303 of the Revised Code, and if the failure
continues for thirty days after the fiduciary has been notified by

the court of the expiration of the relevant tinme, the fiduciary
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forthwith may be renoved by the court and shall receive no
al l onance for the fiduciary's services unless the court enters
upon its journal its findings that the delay was necessary and

reasonabl e.

The court may renove any sueh fiduciary, after giving the
fiduciary not |less than ten days' notice, for habitual
drunkenness, negl ect of duty, inconpetency, or fraudul ent conduct,

because the interest of the property, testanentary trust, or

estate that the fiduciary is responsible for adm nistering denands

it, or for any other cause authorized by | aw.

The court may renpve a testanentary trustee upon the witten

application of nore than one-half of the persons having an

interest in the estate controlled by the testanentary trustee, but

the testanentary trustee is not to be considered as a person

having an interest in the estate under the proceedi ngs; except

that no testanentary trustee appointed under a will shall be

renoved upon such witten application unless for a good cause.

Sec. 2109.37. (A Except as otherw se provided by | aw,
including division (D) of this section, or by the instrument
creating the trust, a fiduciary having funds belonging to a trust

which are to be invested may invest themin the foll ow ng:

(1) Bonds or other obligations of the United States or of

this state;

(2) Bonds or other interest-bearing obligations of any
county, nunicipal corporation, school district, or other legally
constituted political taxing subdivision within the state,
provi ded that such county, nunicipal corporation, school district,
or other subdivision has not defaulted in the paynent of the
interest on any of its bonds or interest-bearing obligations, for

nore than one hundred twenty days during the ten years i mediately
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precedi ng the investnent by the fiduciary in the bonds or other

obligations, and provided that such county, nunicipal corporation,
school district, or other subdivision, is not, at the tine of the
i nvestnent, in default in the paynment of principal or interest on

any of its bonds or other interest-bearing obligations;

(3) Bonds or other interest-bearing obligations of any other
state of the United States which, within twenty years prior to the
maki ng of such investnent, has not defaulted for nore than ninety
days in the paynent of principal or interest on any of its bonds

or other interest-bearing obligations;

(4) Any bonds issued by or for federal |and banks and any
debentures issued by or for federal internediate credit banks
under the "Federal Farm Loan Act of 1916," 39 Stat. 360, 12
U S.C A 641, as anended; or any debentures issued by or for banks
for cooperatives under the "Farm Credit Act of 1933," 48 Stat.

257, 12 U. S.C. A 131, as anmended;

(5) Notes which are: (a) secured by a first nortgage on real
estate held in fee and located in the state, inproved by a unit
designed principally for residential use for not nore than four
fam lies or by a conbination of such dwelling unit and business
property, the area designed or used for nonresidential purposes
not to exceed fifty per cent of the total floor area; (b) secured
by a first nortgage on real estate held in fee and |ocated in the
state, inproved with a building designed for residential use for
nore than four famlies or with a building used primarily for
busi ness purposes, if the unpaid principal of the notes secured by
such nortgage does not exceed ten per cent of the value of the
estate or trust or does not exceed five thousand doll ars,
whi chever is greater; or (c) secured by a first nortgage on an
i mproved farmheld in fee and located in the state, provided that
such nortgage requires that the buil dings on the nortgaged

property shall be well insured against |loss by fire, and so kept,
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for the benefit of the nortgagee, until the debt is paid, and
provi ded that the unpaid principal of the notes secured by the
nortgage shall not exceed fifty per cent of the fair value of the
nortgaged real estate at the tinme the investment is nade, and the
notes shall be payable not nore than five years after the date on
which the investnment in themis nade; except that the unpaid
principal of the notes nay equal sixty per cent of the fair val ue
of the nortgaged real estate at the tinme the investnent is nade,
and may be payabl e over a period of fifteen years foll owi ng the
date of the investnent by the fiduciary if regular install nment
paynents are required sufficient to anortize four per cent or nore
of the principal of the outstanding notes per annumand if the
unpai d principal and interest becone due and payable at the option
of the hol der upon any default in the paynent of any install nment
of interest or principal upon the notes, or of taxes, assessnents,
or insurance prem uns upon the nortgaged prenises or upon the
failure to cure any such default within any grace period provided

therein not exceeding ninety days in duration;

(6) Life, endowrent, or annuity contracts of |egal reserve
life insurance conpani es regul ated by sections 3907.01 to 3907. 21,
3909.01 to 3909.17, 3911.01 to 3911.24, 3913.01 to 3913.10,
3915.01 to 3915.15, and 3917.01 to 3917.05 of the Revi sed Code,
and |icensed by the superintendent of insurance to transact
business within the state, provided that the purchase of contracts
aut hori zed by this division shall be limted to executors or the
successors to their powers when specifically authorized by wll
and to guardi ans and trustees, which contracts nmay be issued on
the life of a ward, a beneficiary of a trust fund, or according to
awll, or upon the life of a person in whom such ward or
beneficiary has an insurable interest and the contracts shall be
drawn by the insuring conpany so that the proceeds shall be the

sol e property of the person whose funds are so invested;
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(7) Notes or bonds secured by nortgages and insured by the
federal housing administrator or debentures issued by such

adm ni strator;

(8) Onbligations issued by a federal hone | oan bank created
under the "Federal Hone Loan Bank Act of 1932," 47 Stat. 725, 12
U S CA 1421, as anended;

(9) Shares and certificates or other evidences of deposits
i ssued by a federal savings and | oan associ ati on organi zed and
i ncorporated under the "Home Omers' Loan Act of 1933," 48 Stat.
128, 12 U.S.C A 1461, as anended, to the extent and only to the
extent that those shares or certificates or other evidences of
deposits are insured pursuant to the "Financial Institutions
Ref orm Recovery, and Enforcenent Act of 1989," 103 Stat. 183, 12
U S C A 1811, as anended;

(10) Bonds issued by the hone owners' | oan corporation
created under the "Hone Omers' Act of 1933," 48 Stat. 128, 12
U S. C A 1461, as anended;

(11) Obligations issued by the national nortgage association
created under the "National Housing Act," 48 Stat. 1246 (1934), 12
U S . C A 1701, as anended;

(12) Shares and certificates or other evidences of deposits
i ssued by a donestic savings and | oan associ ati on organi zed under
the laws of the state, which associ ati on has obtai ned i nsurance of
accounts pursuant to the "Financial Institutions Reform Recovery,
and Enforcenent Act of 1989," 103 Stat. 183, 12 U S. C A 1811, as
amended, or as may be otherw se provided by law, only to the
extent that such evidences of deposits are insured under that act,

as anended;

(13) Shares and certificates or other evidences of deposits
i ssued by a donestic savings and | oan associ ati on organi zed under

the laws of the state, provided that no fiduciary may invest such
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deposits except with the approval of the probate court, and then
in an anmobunt not to exceed the anpbunt which the fiduciary is

permitted to i nvest under division (A)(12) of this section;

(14) In savings accounts in, or certificates or other
evi dences of deposits issued by, a national bank |ocated in the
state or a state bank located in and organi zed under the | aws of
the state by depositing the funds in the bank, and such nati onal
or state bank when itself acting in a fiduciary capacity nay
deposit the funds in savings accounts in, or certificates or other
evi dences of deposits issued by, its own savings departnment or any
bank subsi diary corporati on owned or controlled by the bank
hol di ng conpany that owns or controls such national or state bank
provi ded that no deposit shall be nmade by any fiduciary,
i ndi vidual, or corporate, unless the deposits of the depository
bank are insured by the federal deposit insurance corporation
creat ed under the "Federal Deposit Insurance Corporation Act of
1933," 48 Stat. 162, 12 U. S.C. 264, as anended, and provi ded that
the deposit of the funds of any one trust in any such savings
accounts in, or certificates or other evidences of deposits issued
by, any one bank shall not exceed the suminsured under that act,

as anended;

(15) bligations consisting of notes, bonds, debentures, or
equi pment trust certificates issued under an indenture, which are
the direct obligations, or in the case of equi pnent trust
certificates are secured by direct obligations, of a railroad or
i ndustrial corporation, or a corporation engaged directly and
primarily in the production, transportation, distribution, or sale
of electricity or gas, or the operation of tel ephone or telegraph
systenms or waterworks, or in sone conbination of them provided
that the obligor corporation is one which is incorporated under
the laws of the United States, any state, or the District of

Col unbi a, and the obligations are rated at the tinme of purchase in
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the highest or next highest classification established by at |east
two standard rating services selected froma list of the standard
rating services which shall be prescribed by the superintendent of
financial institutions; provided that every such list shall be
certified by the superintendent to the clerk of each probate court
in the state, and shall continue in effect until a different |ist

is prescribed and certified as provided in this division;

(16) bligations issued, assuned, or guaranteed by the
i nternational finance corporation or by the international bank for
reconstruction and devel opnent, the Asian devel opnent bank, the
i nter-American devel opnment bank, the African devel opnent bank, or
ot her sim |l ar devel opnment bank in which the president, as
aut hori zed by congress and on behalf of the United States, has
accepted nenbership, provided that the obligations are rated at
the time of purchase in the highest or next highest classification
established by at |east one standard rating service selected from
a list of standard rating services which shall be prescribed by

the superintendent of financial institutions;

(17) Securities of any investnent conpany, as defined in and
regi stered under sections 3 and 8 of the "lInvestnent Conpany Act
of 1940," 54 Stat. 789, 15 U.S.C. A 80a-3 and 80a-8, that are
i nvested exclusively in forns of investnment or in instrunents that
are fully collateralized by forns of investnment in which the
fiduciary is pernmitted to invest pursuant to divisions (A)(1) to
(16) of this section, provided that, in addition to such forns of
i nvestnent, the investnment conpany may, for the purpose of
reducing risk of loss or of stabilizing investnent returns, engage

i n hedgi ng transactions.

(B) No adm ni strator or executor nmay invest funds bel ongi ng
to an estate in any asset other than a direct obligation of the
United States that has a naturity date not exceedi ng one year from

the date of investnent, or other than in a short-term i nvest nment
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fund that is invested exclusively in obligations of the United
States or of its agencies, or primarily in such obligations and
otherwi se only in variable denand notes, corporate noney narket

i nstrunents including, but not limted to, commercial paper, or
fully collateralized repurchase agreenents or other evidences of

i ndebt edness that are payabl e on demand or generally have a
maturity date not exceedi ng ninety-one days fromthe date of

i nvestnent, except with the approval of the probate court or with

the pernission of the instrunents creating the trust.

(O(1) In addition to the investnments allowed by this
section, a guardian or trustee, with the approval of the court,
may invest funds belonging to the trust in productive real estate
| ocated within the state, provided that neither the guardian nor
the trustee nor any nenber of the famly of either has any
interest in such real estate or in the proceeds of the purchase
price. The title to any real estate so purchased by a guardian

nust be taken in the nane of the ward.

(2) Notw thstanding the provisions of division (C (1) of this
section, the court may permt the funds to be used to purchase or
acquire a hone for the ward or an interest in a hone for the ward

in which a nenber of the ward's famly may have an interest.

(D) If the fiduciary is a trustee appointed by and
accountable to the probate court, the fiduciary shall invest the
trust's assets pursuant to the requirenents and standards set
forth i n seeti-ons—1339-52+t6-1339-61+6f the Revised—Code Ohio

Uni form Prudent | nvestor Act.

Sec. 2109.62. (A)(1) Upon the filing of a notion by a trustee
with the court that has jurisdiction over the trust, upon the
provi sion of reasonable notice to all beneficiaries who are known
and in being and who have vested or contingent interests in the

trust, and after holding a hearing, the court nmay termnate the
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trust, in whole or in part, if it deternmines that all of the

foll owi ng apply:

(a) It is no longer econonically feasible to continue the

trust.

(b) The termination of the trust is for the benefit of the

beneficiaries.
(c) The termnation of the trust is equitable and practical.

(d) The current value of the trust is |ess than one hundred

t housand dol | ars.

(2) The existence of a spendthrift or sinilar provision in a
trust instrument or will does not preclude the termination of a

trust pursuant to this section

(B) If property is to be distributed froman estate being
probated to a trust and the term nation of the trust pursuant to
this section does not clearly defeat the intent of the testator
the probate court has jurisdiction to order the outright
di stribution of the property or to nake the property custodi al
property under sections 3339—3% 5814. 01 to 433939 5814.09 of the
Revi sed Code. A probate court may so order whether the application
for the order is made by an inter vivos trustee named in the wll

of the decedent or by a testanentary trustee.

(O Upon the termination of a trust pursuant to this section
the probate court shall order the distribution of the trust estate
in accordance with any provision specified in the trust instrunent
for the prenmature termnation of the trust. If there is no
provi sion of that nature in the trust instrument, the probate
court shall order the distribution of the trust estate anong the
beneficiaries of the trust in accordance with their respective
beneficial interests and in a manner that the court determi nes to
be equitable. For purposes of ordering the distribution of the

trust estate anong the beneficiaries of the trust under this
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di vision, the court shall consider all of the follow ng:

(1) The existence of any agreenment anong the beneficiaries

with respect to their beneficial interests;

(2) The actuarial values of the separate beneficial interests

of the beneficiaries;

(3) Any expression of preference of the beneficiaries that is

contained in the trust instrunent.

Sec. 2109.68. Allocation of receipts and expendi tures between
princi pal and income by an executor, admnistrator, or
testanentary trustee shall be as prescribed in sections 134640
5812.01 to 4346-9% 5812.52 of the Revised Code.

Sec. 2109.69. (A Subject to division (B) of this section,
the provisions of Chapters 5801. to 5811. of the Revised Code

apply to testamentary trusts except to the extent that any

provi sion of those chapters conflicts with any provision of

Chapter 2109. of the Revised Code, or with any other provision of

the Revised Code, that applies specifically to testanentary trusts

and except to the extent that any provision of Chapters 5801. to

5811. of the Revised Code is clearly inapplicable to testanentary
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trusts.

(B) Section 5808.13 of the Revised Code applies to

testamentary trusts whether or not that section conflicts with any

provi sion of Chapter 2109. of the Revised Code or any other

provision of the Revised Code that applies specifically to

testanentary trusts.

Sec. 2111.131. (A) The probate court may enter an order that
aut hori zes a person under a duty to pay or deliver noney or
personal property to a mnor who does not have a guardi an of the
person and estate or a guardian of the estate, to performthat
duty in amounts not exceeding five thousand dollars annually, by
payi ng or delivering the noney or property to any of the

fol | ow ng:
(1) The guardian of the person only of the mnor;

(2) The mnor's natural guardians, if any, as determ ned

pursuant to section 2111. 08 of the Revised Code;

(3) The wmner—hiwself mnor's own self;

(4) Any person who has the care and custody of the mnor and
wi th whom the minor resides, other than a guardi an of the person

only or a natural guardi an;

(5 Afinancial institution incident to a deposit in a

federally insured savings account in the sole nane of the mnor;

(6) A custodian designated by the court in its order, for the
nm nor under sections 433931 5814.01 to 433939 5814.09 of the
Revi sed Code.

(B) An order entered pursuant to division (A) of this section
aut hori zes the person or entity specified init, to receive the
noney or personal property on behalf of the mnor fromthe person

under the duty to pay or deliver it, in anounts not exceeding five
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thousand dol l ars annual ly. Money or personal property so received
by guardi ans of the person only, natural guardi ans, and custodi ans
as described in division (A)(4) of this section may be used by
themonly for the support, maintenance, or education of the ninor

i nvol ved. The order of the court is prima-facie evidence that a
guardi an of the person only, a natural guardian, or a custodian as
described in division (A)(4) of this section has the authority to

use the noney or personal property received.

(O A person who pays or delivers noneys or personal property
in accordance with a court order entered pursuant to division (A
of this section is not responsible for the proper application of

the noneys or property by the recipient.

Sec. 2113.861. Except as provided in section 133945 5815. 27
of the Revised Code, the generation-skipping transfer tax inposed
by Chapter 13 of subtitle B of the Internal Revenue Code of 1986,
100 Stat. 2718, 26 U.S.C. 2601-2624, as anended, and the
gener ati on-ski pping tax levied by division (B) of section 5731.181
of the Revised Code shall be apportioned in the nanner descri bed
in section 2113.86 of the Revised Code.

Sec. 2305.22. Sections 2305.03 to 2305.21, 1302.98, and
1304. 35 of the Revised Code, respecting |apse of tinme as a bar to

suit, do not apply in the case of a—ecenrtinuing—and-subsisting
trust—ner—to an action by a vendee of real property, in

possessi on thereof, to obtain a conveyance of i the rea

property.

Sec. 5111.15. If a recipient of nedical assistance is the

beneficiary of a trust created pursuant to section 1339-5% 5815. 28

of the Revised Code, then, notw thstanding any contrary provision
of this chapter or of a rule adopted pursuant to this chapter

divisions (C and (D) of that section shall apply in determning
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the assets or resources of the recipient, the recipient's estate,
the settlor, or the settlor's estate and to clains arising under
this chapter against the recipient, the recipient's estate, the

settlor, or the settlor's estate.

Sec. 5111.151. (A) This section applies to eligibility
determ nations for all cases involving nedical assistance provided
pursuant to this chapter, qualified nedicare beneficiaries,
specified | owincone nedicare beneficiaries, qualifying
i ndi vi dual s-1, qualifying individuals-2, and nedi cal assistance

for covered famlies and children.
(B) As used in this section

(1) "Trust" neans any arrangenent in which a grantor
transfers real or personal property to a trust with the intention
that it be held, nanaged, or adm nistered by at |east one trustee
for the benefit of the grantor or beneficiaries. "Trust" includes

any legal instrunent or device simlar to a trust.

(2) "Legal instrument or device simlar to a trust" includes,
but is not limted to, escrow accounts, investnent accounts,
partnerships, contracts, and other simlar arrangements that are
not called trusts under state |law but are simlar to a trust and

to which all of the follow ng apply:

(a) The property in the trust is held, managed, retained, or

admi ni stered by a trustee.

(b) The trustee has an equitable, legal, or fiduciary duty to
hol d, nanage, retain, or adm nister the property for the benefit

of the beneficiary.

(c) The trustee holds identifiable property for the

beneficiary.

(3) "Grantor” is a person who creates a trust, including al

of the foll ow ng:
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(a) An individual;
(b) An individual's spouse;

(c) A person, including a court or admnistrative body, with
| egal authority to act in place of or on behalf of an individua

or an individual's spouse;

(d) A person, including a court or admnistrative body, that
acts at the direction or on request of an individual or the

i ndi vi dual ' s spouse.

(4) "Beneficiary" is a person or persons, including a

grantor, who benefits in sone way froma trust.

(5) "Trustee" is a person who nmanages a trust's principal and

i ncome for the benefit of the beneficiaries.

(6) "Person" has the sane neaning as in section 1.59 of the
Revi sed Code and includes an individual, corporation, business

trust, estate, trust, partnership, and association

(7) "Applicant" is an individual who applies for nedical

assi stance benefits or the individual's spouse.

(8) "Recipient" is an individual who receives nedica

assi stance benefits or the individual's spouse.

(9) "Revocable trust" is a trust that can be revoked by the
grantor or the beneficiary, including all of the follow ng, even

if the ternms of the trust state that it is irrevocabl e:

(a) Atrust that provides that the trust can be term nated

only by a court;

(b) Atrust that term nates on the happening of an event, but
only if the event occurs at the direction or control of the

grantor, beneficiary, or trustee.

(10) "Irrevocable trust” is a trust that cannot be revoked by

the grantor or termnated by a court and that term nates only on
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t he occurrence of an event outside of the control or direction of

the beneficiary or grantor.

(11) "Paynment" is any disbursal fromthe principal or incone
of the trust, including actual cash, noncash or property

di sbursenents, or the right to use and occupy real property.

(12) "Payments to or for the benefit of the applicant or
recipient" is a paynment to any person resulting in a direct or

i ndirect benefit to the applicant or recipient.

(13) "Testanmentary trust" is a trust that is established by a
will and does not take effect until after the death of the person

who created the trust.

(CQ If an applicant or recipient is a beneficiary of a trust,
the county departnent of job and famly services shall determ ne
what type of trust it is and shall treat the trust in accordance
with the appropriate provisions of this section and rul es adopted
by the department of job and family services governing trusts. The
county department of job and family services may determ ne that

the trust or portion of the trust is one of the foll ow ng:
(1) A countable resource;
(2) Countabl e incone;
(3) A countable resource and count abl e i ncone;
(4) Not a countable resource or countable incone.

(D (1) Atrust or legal instrument or device sinmlar to a
trust shall be considered a nedicaid qualifying trust if all of

the foll owi ng apply:
(a) The trust was established on or prior to August 10, 1993.
(b) The trust was not established by a will.
(c) The trust was established by an applicant or recipient.

(d) The applicant or recipient is or may becone the
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beneficiary of all or part of the trust.

(e) Paynment fromthe trust is determ ned by one or nore
trustees who are pernmitted to exercise any discretion with respect

to the distribution to the applicant or recipient.

(2) If atrust nmeets the requirement of division (D)(1) of
this section, the amount of the trust that is considered by the
county departnment of job and fanm |y services as an avail abl e
resource to the applicant or recipient shall be the maxi nrum anount
of paynents pernitted under the ternms of the trust to be
distributed to the applicant or recipient, assuming the full
exerci se of discretion by the trustee or trustees. The maxi num
amount shall include only anpbunts that are pernmitted to be
distributed but are not distributed fromeither the incone or

princi pal of the trust.

(3) Amounts that are actually distributed froma Mdicaid
nedi caid qualifying trust to a beneficiary for any purpose shal
be treated in accordance with rul es adopted by the departnent of

job and fam |y services governing incone.

(4) Availability of a nmedicaid qualifying trust shall be

considered without regard to any of the follow ng:

(a) Whether or not the trust is irrevocable or was
establ i shed for purposes other than to enable a grantor to qualify
for nmedicaid, nedical assistance for covered famlies and
children, or as a qualified nedicare beneficiary, specified
| owi ncone nedi care beneficiary, qualifying individual-1, or

qual i fyi ng indi vi dual - 2;
(b) Whether or not the trustee actually exercises discretion.

(5) If any real or personal property is transferred to a
nmedi caid qualifying trust that is not distributable to the

applicant or recipient, the transfer shall be considered an

Page 43

1277

1278
1279
1280

1281
1282
1283
1284
1285
1286
1287
1288
1289
1290

1291
1292
1293
1294

1295
1296

1297
1298
1299
1300
1301
1302

1303

1304
1305
1306



Sub. H. B. No. 416
As Reported by the House Civil and Commercial Law Committee

i mproper transfer of resources and shall be subject to rules
adopted by the departnment of job and family services governing

i mproper transfers of resources.

(6) The baseline date for the | ook-back period for transfers
of assets involving a nedicaid qualifying trust shall be the date
on which the applicant or recipient is both institutionalized and
first applies for nedical assistance. The follow ng conditions
al so apply to | ook-back periods for transfers of assets involving

medi caid qualifying trusts:

(a) If a nmedicaid qualifying trust is a revocable trust and a
portion of the trust is distributed to soneone other than the
applicant or recipient for the benefit of sonmeone other than the
applicant or recipient, the distribution shall be considered an
i nproper transfer of resources. The | ook-back period shall be
sixty nonths fromthe baseline date. The transfer shall be
consi dered to have taken place on the date on which the paynent to

someone ot her than the applicant or recipient was nade.

(b) If a medicaid qualifying trust is an irrevocabl e trust
and a portion of the trust is not distributable to the applicant
or recipient, the trust shall be treated as an inproper transfer
of resources. The | ook-back period shall be sixty nonths fromthe
basel i ne date. The transfer is considered to have been nade as of
the later of the date the trust was established or the date on
whi ch paynent to the applicant or recipient was foreclosed. The
val ue of the assets shall not be reduced by any payments fromthe
trust that may be nade from these unavail able assets at a | ater

dat e.

(c) If a medicaid qualifying trust is an irrevocable trust
and a portion or all of the trust may be disbursed to or for the
benefit of the applicant or recipient, any paynent that is nade to

anot her person other than the applicant or recipient shall be
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consi dered an inproper transfer of resources. The | ook-back period
shall be thirty-six nonths fromthe baseline date. The transfer
shall be considered to have been nade as of the date of paynent to

t he ot her person.

(E)(1) Atrust or legal instrunment or device simlar to a
trust shall be considered a self-settled trust if all of the

follow ng apply:
(a) The trust was established on or after August 11, 1993.
(b) The trust was not established by a will.

(c) The trust was established by an applicant or recipient,
spouse of an applicant or recipient, or a person, including a
court or administrative body, with legal authority to act in place
of or on behalf of an applicant, recipient, or spouse, or acting
at the direction or on request of an applicant, recipient, or

spouse.

(2) Atrust that neets the requirenents of division (E)(1) of
this section and is a revocable trust shall be treated by the

county departrment of job and fanily services as foll ows:

(a) The corpus of the trust shall be considered a resource

avail able to the applicant or recipient.

(b) Payments fromthe trust to or for the benefit of the
appl i cant or recipient shall be considered unearned i ncone of the

appl i cant or recipient.

(c) Any other paynents fromthe trust shall be considered an
i mproper transfer of resources and shall be subject to rules
adopted by the departnment of job and family services governing

i mproper transfers of resources.

(3) Atrust that neets the requirenments of division (E)(1) of
this section and is an irrevocable trust shall be treated by the

county departnment of job and fanily services as foll ows:
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(a) If there are any circunstances under which paynment from
the trust could be made to or for the benefit of the applicant or
reci pient, including a paynent that can be nmade only in the
future, the portion fromwhich paynents could be made shall be
considered a resource available to the applicant or recipient. The
county departnment of job and fanmily services shall not take into

account when paynents can be nade.

(b) Any paynent that is actually made to or for the benefit
of the applicant or recipient fromeither the corpus or incone

shal |l be consi dered unearned i ncone.

(c) If a paynent is made to sonmeone other than to the
appli cant or recipient and the paynment is not for the benefit of
the applicant or recipient, the paynent shall be considered an
i nproper transfer of resources and shall be subject to rules
adopted by the departnment of job and famly services governing

i mproper transfers of resources.

(d) The date of the transfer shall be the later of the date
of establishnment of the trust or the date of the occurrence of the

event.

(e) When determ ning the value of the transferred resource
under this provision, the value of the trust shall be its value on

the date paynent to the applicant or recipient was forecl osed.

(f) Any incone earned or other resources added subsequent to
the foreclosure date shall be added to the total value of the

trust.

(g9) Any paynents to or for the benefit of the applicant or
recipient after the foreclosure date but prior to the application
date shall be subtracted fromthe total value. Any other paynents

shal|l not be subtracted fromthe val ue.

(h) Any addition of resources after the foreclosure date
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shal | be considered a separate transfer

(4) If atrust is funded with assets of another person or
persons in addition to assets of the applicant or recipient, the
appl i cabl e provisions of this section and rul es adopted by the
department of job and family services governing trusts shall apply
only to the portion of the trust attributable to the applicant or

recipi ent.

(5) The availability of a self-settled trust shall be

consi dered without regard to any of the follow ng:
(a) The purpose for which the trust is established;

(b) Whether the trustees have exercised or nmay exercise

di scretion under the trust;

(c) Any restrictions on when or whether distributions may be

made fromthe trust;

(d) Any restrictions on the use of distributions fromthe

trust.

(6) The baseline date for the | ook-back period for transfers
of assets involving a self-settled trust shall be the date on
whi ch the applicant or recipient is both institutionalized and
first applies for nedical assistance. The foll ow ng conditions
al so apply to | ook-back periods for transfers of assets involving

self-settled trusts:

(a) If a self-settled trust is a revocable trust and a
portion of the trust is distributed to sonmeone other than the
appli cant or recipient for the benefit of soneone other than the
applicant or recipient, the distribution shall be considered an
i nproper transfer of resources. The | ook-back period shall be
sixty nmonths fromthe baseline date. The transfer shall be
consi dered to have taken place on the date on which the paynent to

sonmeone ot her than the applicant or recipient was nade.
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(b) If a self-settled trust is an irrevocable trust and a
portion of the trust is not distributable to the applicant or
recipient, the trust shall be treated as an inproper transfer of
resources. The | ook-back period shall be sixty nonths fromthe
basel i ne date. The transfer is considered to have been nade as of
the later of the date the trust was established or the date on
whi ch paynment to the applicant or recipient was forecl osed. The
val ue of these assets shall not be reduced by any paynents from
the trust that nay be nade fromthese unavail abl e assets at a

| ater date.

(c) If a self-settled trust is an irrevocable trust and a
portion or all of the trust may be disbursed to or for the benefit
of the applicant or recipient, any paynent that is nade to anot her
person ot her than the applicant or recipient shall be considered
an i nproper transfer of resources. The | ook-back period shall be
thirty-six nonths fromthe baseline date. The transfer shall be
consi dered to have been made as of the date of paynent to the

ot her person.

(F) The principal or incone fromany of the foll owi ng shal
be exenpt from being counted as a resource by a county depart nent

of job and famly services:

(1) (a) A special needs trust that neets all of the follow ng

requi rements

(i) The trust contains assets of an applicant or recipient
under sixty-five years of age and may contain the assets of other

i ndi vi dual s.

(ii) The applicant or recipient is disabled as defined in

rul es adopted by the department of job and famly services.

(iii) The trust is established for the benefit of the
applicant or recipient by a parent, grandparent, |egal guardian,

or a court.
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(iv) The trust requires that on the death of the applicant or
recipient the state will receive all anpbunts renmining in the
trust up to an anount equal to the total amount of nedical

assi stance paid on behalf of the applicant or recipient.

(b) If a special needs trust neets the requirenents of
division (F)(1)(a) of this section and has been established for a
di sabl ed applicant or recipient under sixty-five years of age, the
exenption for the trust granted pursuant to division (F) of this
section shall continue after the disabled applicant or recipient
becones sixty-five years of age if the applicant or recipient
continues to be disabled as defined in rules adopted by the
department of job and family services. Except for incone earned by
the trust, the grantor shall not add to or otherw se augnent the
trust after the applicant or recipient attains sixty-five years of
age. An addition or augnentation of the trust by the applicant or
recipient with the applicant's own assets after the applicant or
recipient attains sixty-five years of age shall be treated as an

i mproper transfer of resources.

(c) Cash distributions to the applicant or recipient shall be
counted as unearned inconme. Al other distributions fromthe trust
shal|l be treated as provided in rules adopted by the departnent of

job and fam |y services governing in-kind incone.

(d) Transfers of assets to a special needs trust shall not be
treated as an inproper transfer of resources. Assets held prior to
the transfer to the trust shall be considered as countabl e assets

or countable income or countable assets and i ncone.

(2)(a) Aqualifying income trust that nmeets all of the

follow ng requirenents:

(i) The trust is conposed only of pension, social security,
and other incone to the applicant or recipient, including

accunmul ated interest in the trust.

Page 49

1459
1460
1461
1462

1463
1464
1465
1466
1467
1468
1469
1470
1471
1472
1473
1474
1475
1476

1477
1478
1479
1480

1481
1482
1483
1484

1485
1486

1487
1488
1489



Sub. H. B. No. 416
As Reported by the House Civil and Commercial Law Committee

(ii) The income is received by the individual and the right

to receive the inconme is not assigned or transferred to the trust.

(iii) The trust requires that on the death of the applicant
or recipient the state will receive all anmounts rermaining in the
trust up to an amount equal to the total anount of nedica

assi stance paid on behalf of the applicant or recipient.

(b) No resources shall be used to establish or augnent the

trust.

(c) If an applicant or recipient has irrevocably transferred
or assigned the applicant's or recipient's right to receive incone
to the trust, the trust shall not be considered a qualifying

i ncone trust by the county departnent of job and family services.

(d) Incone placed in a qualifying inconme trust shall not be
counted in determning an applicant's or recipient's eligibility
for medical assistance. The recipient of the funds may place any
incone directly into a qualifying inconme trust wthout those funds
adversely affecting the applicant's or recipient's eligibility for
nmedi cal assistance. |Income generated by the trust that remains in
the trust shall not be considered as incone to the applicant or

recipi ent.

(e) Al income placed in a qualifying income trust shall be
conbi ned with any countable incone not placed in the trust to
arrive at a base inconme figure to be used for spend down

cal cul ati ons.

(f) The base incone figure shall be used for post-eligibility
deducti ons, including personal needs allowance, nonthly incone
al | onance, family allowance, and nedi cal expenses not subject to
third party paynent. Any incone remaining shall be used toward
paynent of patient liability. Paynents made froma qualifying
i ncone trust shall not be conbined with the base incone figure for

post-eligibility cal cul ations.
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(g) The base incone figure shall be used when deternining the
spend down budget for the applicant or recipient. Any incone
renmai ni ng after allowabl e deductions are pernmtted as provided
under rul es adopted by the departnment of job and family services
shall be considered the applicant's or recipient's spend down
liability.

(3)(a) A pooled trust that neets all of the follow ng

requi renments

(i) The trust contains the assets of the applicant or
reci pient of any age who is disabled as defined in rul es adopted

by the departnent of job and famly services.

(ii) The trust is established and managed by a nonprofit

associ ati on.

(iii) A separate account is nmintained for each beneficiary
of the trust but, for purposes of investnent and nmanagenent of

funds, the trust pools the funds in these accounts.

(iv) Accounts in the trust are established by the applicant
or recipient, the applicant's or recipient's parent, grandparent,
or legal guardian, or a court solely for the benefit of

i ndi vi dual s who are di sabl ed.

(v) The trust requires that, to the extent that any anobunts
renmai ning in the beneficiary's account on the death of the
beneficiary are not retained by the trust, the trust pay to the
state the anobunts renaining in the trust up to an anmount equal to
the total anount of medical assistance paid on behalf of the

beneficiary.

(b) Cash distributions to the applicant or recipient shall be
counted as unearned incone. Al other distributions fromthe trust
shal|l be treated as provided in rules adopted by the departnent of

job and fam |y services governing in-kind incone.
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(c) Transfers of assets to a pooled trust shall not be
treated as an inproper transfer of resources. Assets held prior to
the transfer to the trust shall be considered as countabl e assets,

count abl e i ncone, or countable assets and i ncone.

(4) A supplenmental services trust that neets the requirenments
of section #339-5% 5815. 28 of the Revised Code and to which all of
the foll ow ng apply:

(a) A person may establish a supplenmental services trust
pursuant to section 4339-5% 5815.28 of the Revised Code only for
anot her person who is eligible to receive services through one of

the foll owi ng agenci es:

(i) The departnent of nmental retardation and devel opnent al
disabilities;

(ii) A county board of nental retardati on and devel opnent al
di sabilities;

(iii) The departnment of nental health;

(iv) A board of alcohol, drug addiction, and nental health

servi ces.

(b) A county departnent of job and famly services shall not
determne eligibility for another agency's program An applicant

or recipient shall do one of the foll ow ng:

(i) Provide docunentation fromone of the agencies listed in
division (F)(4)(a) of this section that establishes that the
appl i cant or recipient was deternmined to be eligible for services

fromthe agency at the time of the creation of the trust;

(ii) Provide an order froma court of conpetent jurisdiction
that states that the applicant or recipient was eligible for
services fromone of the agencies listed in division (F)(4)(a) of

this section at the tine of the creation of the trust.

(c) At the time the trust is created, the trust principa
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does not exceed the maxi mum anount pernmitted. The maxi mum anount
permitted in cal endar year 2002 is two hundred fourteen thousand
doll ars. Each year thereafter, the nmaxi num anount permitted is the

prior year's anount plus two thousand doll ars.

(d) A county departnent of job and famly services shal
review the trust to deternmine whether it conplies with the
provi sions of section 13395+ 5815. 28 of the Revi sed Code.

(e) Paynents from suppl enental services trusts shall be
exenpt as long as the paynents are for supplenmental services as
defined in rules adopted by the departnent of job and famly
services. Al supplenmental services shall be purchased by the
trustee and shall not be purchased through direct cash paynents to

t he beneficiary.

(f) If atrust is represented as a suppl enental services
trust and a county departnent of job and fanmily services
determ nes that the trust does not neet the requirenments provided
in division (F)(4) of this section and section 1339-5% 5815. 28 of
the Revised Code, the county departnment of job and fam |y services

shall not consider it an exenpt trust.

(Q(1) Atrust or legal instrument or device sinmilar to a
trust shall be considered a trust established by an individual for

the benefit of the applicant or recipient if all of the follow ng
apply:
(a) The trust is created by a person other than the applicant

or recipient.

(b) The trust nanmes the applicant or recipient as a

beneficiary.

(c) The trust is funded with assets or property in which the
applicant or recipient has never held an ownership interest prior

to the establishnment of the trust.
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(2) Any portion of a trust that neets the requirenments of
division (G (1) of this section shall be an avail abl e resource
only if the trust pernmits the trustee to expend principal, corpus,
or assets of the trust for the applicant's or recipient's nedica
care, care, confort, mmintenance, health, welfare, general well

bei ng, or any conbi nation of these purposes.

(3) Atrust that neets the requirenments of division (G (1) of
this section shall be considered an avail able resource even if the

trust contains any of the follow ng types of provisions:

(a) A provision that prohibits the trustee from making
paynments that woul d supplant or replace nedi cal assistance or

ot her public assistance;

(b) A provision that prohibits the trustee from making
paynents that would inpact or have an effect on the applicant's or
recipient's right, ability, or opportunity to receive nedica

assi stance or other public assistance;

(c) A provision that attenpts to prevent the trust or its

corpus or principal frombeing counted as an avail abl e resource.

(4) Atrust that neets the requirenents of division (G (1) of
this section shall not be counted as an avail able resource if at

| east one of the follow ng circunmstances applies:

(a) If a trust contains a clear statement requiring the
trustee to preserve a portion of the trust for another beneficiary
or remai ndernan, that portion of the trust shall not be counted as
an avail able resource. Ternms of a trust that grant discretion to
preserve a portion of the trust shall not qualify as a clear
statement requiring the trustee to preserve a portion of the

trust.

(b) If a trust contains a clear statenment requiring the

trustee to use a portion of the trust for a purpose other than
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nmedi cal care, care, confort, maintenance, welfare, or general well
bei ng of the applicant or recipient, that portion of the trust
shall not be counted as an avail abl e resource. Terns of a trust
that grant discretion to limt the use of a portion of the trust
shall not qualify as a clear statement requiring the trustee to

use a portion of the trust for a particul ar purpose.

(c) If atrust contains a clear statenment limting the
trustee to naking fixed periodic paynents, the trust shall not be
counted as an avail abl e resource and paynents shall be treated in
accordance with rul es adopted by the departnment of job and fanily
servi ces governing income. Ternms of a trust that grant discretion
tolimt paynments shall not qualify as a clear statenment requiring

the trustee to nake fixed periodic paynents.

(d) If atrust contains a clear statenment that requires the
trustee to termnate the trust if it is counted as an avail abl e
resource, the trust shall not be counted as an avail abl e resource.
Terns of a trust that grant discretion to termnate the trust do
not qualify as a clear statenent requiring the trustee to

termnate the trust.

(e) If a person obtains a judgment froma court of conpetent
jurisdiction that expressly prevents the trustee from using part
or all of the trust for the nedical care, care, confort,
mai nt enance, welfare, or general well being of the applicant or
recipient, the trust or that portion of the trust subject to the

court order shall not be counted as a resource.

(f) If atrust is specifically exenpt from being counted as
an avail able resource by a provision of the Revised Code, rules,

or federal law, the trust shall not be counted as a resource.

(g) If an applicant or recipient presents a final judgnment
froma court denonstrating that the applicant or recipient was

unsuccessful in a civil action against the trustee to conpel
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paynents fromthe trust, the trust shall not be counted as an

avai | abl e resource.

(h) If an applicant or recipient presents a final judgment
froma court denonstrating that in a civil action against the
trustee the applicant or recipient was only able to conpel linmted
or periodic paynments, the trust shall not be counted as an
avail abl e resource and paynents shall be treated in accordance
with rules adopted by the departnent of job and family services

governi ng i ncone.

(i) If an applicant or recipient provides witten
docunent ati on showi ng that the cost of a civil action brought to
compel paynents fromthe trust would be cost prohibitive, the

trust shall not be counted as an avail abl e resource.

(5) Any actual paynents to the applicant or recipient froma
trust that neet the requirenents of division (G (1) of this
section, including trusts that are not counted as an avail abl e
resource, shall be treated as provided in rules adopted by the
department of job and family services governing i ncone. Paynments
to any person other than the applicant or recipient shall not be
consi dered income to the applicant or recipient. Payments fromthe
trust to a person other than the applicant or recipient shall not

be considered an inproper transfer of assets.

Sec. 5119.01. The director of nmental health is the chief
executive and adm nistrative officer of the departnent of nental
heal th. The director nay establish procedures for the governance
of the departnment, conduct of its enployees and officers,
performance of its business, and custody, use, and preservation of
departnental records, papers, books, docunents, and property.
Whenever the Revised Code inposes a duty upon or requires an
action of the departnment or any of its institutions, the director

shall performthe action or duty in the name of the departnent,
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except that the nedical director appointed pursuant to section
5119. 07 of the Revised Code shall be responsible for decisions
relating to nedical diagnosis, treatnent, rehabilitation, quality
assurance, and the clinical aspects of the follow ng: |icensure of
hospitals and residential facilities, research, community nental

health plans, and delivery of nmental health services.
The director shall:

(A) Adopt rules for the proper execution of the powers and
duties of the departnent with respect to the institutions under
its control, and require the performance of additional duties by
the officers of the institutions as necessary to fully neet the
requirements, intents, and purposes of this chapter. In case of an
apparent conflict between the powers conferred upon any managi ng
of ficer and those conferred by such sections upon the departnent,

the presunption shall be conclusive in favor of the departnent.

(B) Adopt rules for the nonparti san nanagenent of the
institutions under the departnent's control. An officer or
enpl oyee of the department or any officer or enployee of any
institution under its control who, by solicitation or otherwi se,
exerts influence directly or indirectly to induce any other
of ficer or enployee of the departnment or any of its institutions
to adopt the exerting officer's or enployee's political views or
to favor any particul ar person, issue, or candidate for office
shall be renoved fromthe exerting officer's or enployee's office
or position, by the departnment in case of an officer or enployee,

and by the governor in case of the director

(C Appoint such enpl oyees, including the nedical director,
as are necessary for the efficient conduct of the departnent, and

prescribe their titles and duties;

(D) Prescribe the forns of affidavits, applications, nedical

certificates, orders of hospitalization and rel ease, and all other
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forms, reports, and records that are required in the
hospitalization or adnission and rel ease of all persons to the
institutions under the control of the departnent, or are otherw se

requi red under this chapter or Chapter 5122. of the Revised Code;

(E) Contract with hospitals |licensed by the departnment under
section 5119.20 of the Revised Code for the care and treatnent of
mentally ill patients, or with persons, organizations, or agencies
for the custody, supervision, care, or treatnent of nmentally il
persons receiving services el sewhere than within the encl osure of

a hospital operated under section 5119.02 of the Revi sed Code;

(F) Exercise the powers and performthe duties relating to
community nmental health facilities and services that are assigned
to the director under this chapter and Chapter 340. of the Revised
Code;

(G Develop and i nplenent clinical evaluation and nonitoring

of services that are operated by the departnent;

(H At the director's discretion, adopt rul es establishing
standards for the adequacy of services provided by comunity
mental health facilities, and certify the conpliance of such
facilities with the standards for the purpose of authorizing their
participation in the health care plans of health insuring
corporations under Chapter 1751. and sickness and acci dent
i nsurance policies issued under Chapter 3923. of the Revised Code.
The director shall cease to certify such conpliance two years
after the—effeectivedateofthis—arenrdrent June 6. 2001. The

director shall rescind the rules after the date the director

ceases to certify such conpliance.

(1) Adopt rules establishing standards for the perfornance of
evaluations by a forensic center or other psychiatric program or
facility of the nmental condition of defendants ordered by the
court under section 2919.271, or 2945.371 of the Revised Code, and
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for the treatnent of defendants who have been found i nconpetent to
stand trial and ordered by the court under section 2945. 38,
2945. 39, 2945. 401, or 2945.402 of the Revised Code to receive

treatnent in facilities;

(J) On behalf of the departnent, have the authority and

responsibility for entering into contracts and ot her agreenents;

(K) Prepare and publish regularly a state nmental health plan
that describes the departnment's phil osophy, current activities,

and | ong-term and short-termgoals and activities;

(L) Adopt rules in accordance with Chapter 119. of the
Revi sed Code specifying the supplenental services that may be
provi ded through a trust authorized by section 1339-5% 5815. 28 of
t he Revi sed Code,;

(M Adopt rules in accordance with Chapter 119. of the
Revi sed Code establishing standards for the maintenance and
distribution to a beneficiary of assets of a trust authorized by
section 333951 5815. 28 of the Revised Code.

Sec. 5119.17. (A) As used in this section, "supplenental
servi ces" has the sane nmeaning as in section 133951 5815. 28 of
t he Revi sed Code.

(B) There is hereby created in the state treasury the
services fund for individuals with nmental illness. On the death of
the beneficiary of a trust created pursuant to section 1433951
5815. 28 of the Revised Code, the portion of the remaining assets
of the trust specified in the trust instrunent shall be deposited
to the credit of the fund. Momney credited to the fund shall be

used for individuals with nental ill ness.

Suppl enental services may be provided through the departnent
or boards of al cohol, drug addiction, and nental health services.

In accordance with Chapter 119. of the Revised Code, the
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department of nental health may adopt any rul es necessary to

i mpl ement this section.

Sec. 5121.04. (A) The departnment of nmental retardation and
devel opnental disabilities shall investigate the financi al
condition of the residents in institutions, residents whose care
or treatnent is being paid for in a private facility or home under
the control of the departnent, and of the relatives named in
section 5121.06 of the Revised Code as |iable for the support of
such residents, in order to deternine the ability of any resident
or liable relatives to pay for the support of the resident and to
provide suitable clothing as required by the superintendent of the

i nstitution.

(B) The departnent shall follow the provisions of this
division in determning the ability to pay of a resident or the
resident's liable relatives and the amount to be charged such

resident or liable relatives.

(1) Subject to divisions (B)(10) and (11) of this section, a
resi dent without dependents shall be liable for the full
applicable cost. A resident wi thout dependents who has a gross
annual inconme equal to or exceeding the sumof the full applicable
cost, plus fifty dollars per nonth, regardl ess of the source of
such incone, shall pay currently the full anount of the applicable
cost; if the resident's gross annual inconme is |less than such sum
not nore than fifty dollars per nonth shall be kept for persona
use by or on behalf of the resident, except as permitted in the
state plan for providing nmedical assistance under Title Xl X of the
"Social Security Act," 49 Stat. 620 (1935), 42 U.S.C. 301, as
anended, and the bal ance shall be paid currently on the resident's
support. Subject to divisions (B)(10) and (11) of this section,
the estate of a resident without dependents shall pay currently

any renmaining difference between the applicable cost and the
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anounts prescribed in this section, or shall execute an agreenent
with the departnent for paynent to be made at sonme future date
under ternms suitable to the departnent. However, no security
interest, nortgage, or lien shall be taken, granted, or charged
agai nst any principal residence of a resident w thout dependents
under an agreenent or otherw se to secure support paynents, and no
forecl osure actions shall be taken on security interests,
nortgages, or liens taken, granted, or charged agai nst principa

resi dences of residents prior to Cctober 7, 1977.

(2) The ability to pay of a resident with dependents, or of a
liable relative of a resident either with or w thout dependents,
shall be determ ned in accordance with the resident's or |iable
relative's inconme or other assets, the needs of others who are
dependent on such income and other assets for support, and, if

applicable, divisions (B)(10) and (11) of this section.

For the first thirty days of care and treatnent of each
admi ssion, but in no event for nore than thirty days in any
cal endar year, the resident with dependents or the liable relative
of a resident either with or without dependents shall be charged
an amount equal to the percentage of the average applicabl e cost
determ ned in accordance with the schedul e of adjusted gross
annual incone contained after this paragraph. After such first
thirty days of care and treatnent, such resident or such liable
relative shall be charged an anobunt equal to the percentage of a
base support rate of four dollars per day for residents, as
determ ned in accordance with the schedul e of gross annual incone
contai ned after this paragraph, or in accordance wth division
(B)(5) of this section. Beginning January 1, 1978, the depart nment
shal | increase the base rate when the consumer price index average
is nore than 4.0 for the preceding cal endar year by not nore than
the average for such cal endar year.
Adj ust ed Gross Annual
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I ncome of Resident
or Liable Relative (FN a) Nunber of Dependents (FN b)
8 or
1 2 3 4 5 6 7 nor e
Rat e of Support (In Percentages)
$15, 000 or |ess L T

15,001 to 17,500 20 -- - -- ee - ee -
17,501 to 20, 000 25 20 -- -- -- --  --  --
20,001 to 21, 000 30 2620 -- -- -- --  --
21,001 to 22, 000 35 30 25 20 -- -- --  --
22,001 to 23, 000 40 3530 25 20 -- --  --
23,001 to 24, 000 45 40 35 30 25 20 --  --
24,001 to 25, 000 50 45 40 35 30 25 20 --
25,001 to 26, 000 55 50 45 40 35 30 25 20
26,001 to 27,000 60 55 50 45 40 35 30 25
27,001 to 28, 000 70 60 55 50 45 40 35 30
28,001 to 30, 000 80 70 60 55 50 45 40 35
30,001 to 40, 000 90 80 70 60 55 50 45 40
40, 001 and over 100 90 80 70 60 55 50 45

Footnote a. The resident or relative shall furnish a copy of
the resident's or relative's federal incone tax return as evi dence

of gross annual incone.

Footnote b. The nunber of dependents includes the liable
relative but excludes a resident in an institution. "Dependent"
i ncl udes any person who receives nore than half the person's

support fromthe resident or the resident's liable relative.

(3) Aresident or liable relative having nmedical, funeral, or
rel ated expenses in excess of four per cent of the adjusted gross
annual incone, which expenses were not covered by insurance, nay
adj ust such gross annual incone by reducing the adjusted gross
annual inconme by the full anount of such expenses. Proof of such

expenses satisfactory to the departnent nust be furnished.
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(4) Additional dependencies may be clained if:
(a) The liable relative is blind,
(b) The liable relative is over sixty-five;

(c) Achild is a college student with expenses in excess of

fifty dollars per nonth;

(d) The services of a housekeeper, costing in excess of fifty
dollars per nmonth, are required if the person who nornally keeps

house for mnor children is the resident.

(5) If with respect to any resident with dependents there is
chargeabl e under division (B)(2) of this section less than fifty
per cent of the applicable cost or, if the base support rate was
used, less than fifty per cent of the anount determ ned by use of
t he base support rate, and if with respect to such resident there
is aliable relative who has an estate having a value in excess of
fifteen thousand dollars or if such resident has a dependent and
an estate having a value in excess of fifteen thousand doll ars,
there shall be paid with respect to such resident a total of fifty
per cent of the applicable cost or the base support rate anmpunt,
as the case nay be, on a current basis or there shall be executed
with respect to such resident an agreenent with the departnment for
paynent to be made at sonme future date under terns suitable to the

depart nent .

(6) When a person has been a resident for fifteen years and
the support charges for which a relative is |liable have been paid
for the fifteen-year period, the Iiable relative shall be relieved

of any further support charges.

(7) The departnment shall accept voluntary paynments from
residents or liable relatives whose incones are bel ow the m ni num
shown in the schedule set forth in this division. The depart nent

al so shall accept voluntary paynents in excess of required anounts
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fromboth |iable and nonliable rel ati ves.

(8) If aresident is covered by an insurance policy, or other
contract that provides for paynent of expenses for care and
treatnent for mental retardation or other devel opnental disability
at or froman institution or facility (including a community
service unit under the jurisdiction of the departnment), the other
provi sions of this section, except divisions (B)(8), (10), and
(11) of this section, and of section 5121.01 of the Revised Code
shall be suspended to the extent that such insurance policy or
other contract is in force, and such resident shall be charged the
full amount of the applicable cost. Any insurance carrier or other
third party payor providing coverage for such care and treatnment
shall pay for this support obligation in an anpunt equal to the
| esser of either the applicable cost or the benefits provided
under the policy or other contract. Wether or not an insured,
owner of, or other person having an interest in such policy or
other contract is liable for support paynents under other
provi sions of this chapter, the insured, policy owner, or other
person shall assign paynent directly to the departnment of al
assi gnabl e benefits under the policy or other contract and shal
pay over to the departnment, within ten days of receipt, al
i nsurance or other benefits received as rei nbursenent or paynent
for expenses incurred by the resident or for any other reason. I|f
the insured, policy owner, or other person refuses to assign such
paynment to the departnent or refuses to pay such received
rei mbursenments or paynents over to the departnment within ten days
of receipt, the insured's, policy owners', or other person's total
liability for the services equals the applicable statutory
liability for paynment for the services as determ ned under other
provi sions of this chapter, plus the anpbunts payabl e under the
ternms of the policy or other contract. In no event shall this

total liability exceed the full anmount of the applicable cost.
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Upon its request, the departnment is entitled to a court order that
conmpel s the insured, owner of, or other person having an interest
in the policy or other contract to conply with the assi gnhnent
requi rements of this division or that itself serves as a legally
sufficient assignment in conpliance with such requirenents.

Not wi t hst andi ng section 5123.89 of the Revised Code and any ot her
law relating to confidentiality of records, the nmanagi ng officer
of the institution or facility where a person is or has been a
resi dent shall disclose pertinent nedical information concerning
the resident to the insurance carrier or other third party payor
in question, in order to effect collection fromthe carrier or
payor of the state's claimfor care and treatnment under this

di vi sion. For such disclosure, the nanaging officer is not subject

to any civil or crimnal liability.

(9) The rate to be charged for pre-adm ssion care,
after-care, day-care, or routine consultation and treatnent
services shall be based upon the ability of the resident or the
resident's liable relatives to pay. Wien it is determned by the
departnment that a charge shall be made, such charge shall be

conputed as provided in divisions (B)(1) and (2) of this section.

(10) If a resident with or wi thout dependents is the

beneficiary of a trust created pursuant to section 1339-5% 5815. 28

of the Revised Code, then, notw thstanding any contrary provision
of this chapter or of a rule adopted pursuant to this chapter
divisions (C) and (D) of that section shall apply in determ ning
the assets or resources of the resident, the resident's estate,
the settlor, or the settlor's estate and to clains arising under
this chapter against the resident, the resident's estate, the

settlor, or the settlor's estate.

(11) If the departnment waives the liability of an individual
and the individual's liable relatives pursuant to section 5123.194

of the Revised Code, the liability of the individual and relative
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ceases in accordance with the waiver's terns.

(C© The departnent nmay enter into agreements with a resident
or aliable relative for support paynents to be nmade in the
future. However, no security interest, nortgage, or lien shall be
taken, granted, or charged against any principal famly residence
of a resident with dependents or a liable relative under an
agreement or otherwi se to secure support paynents, and no
forecl osure actions shall be taken on security interests,
nortgages or liens taken, granted, or charged agai nst principal
resi dences of residents or liable relatives prior to October 7,
1977.

(D) The departnent shall make all investigations and
determ nations required by this section within ninety days after a
resident is admtted to an institution under the departnent's
control and i mediately shall notify by mail the persons |iable of

the anount to be charged.

(E) All actions to enforce the collection of paynents agreed
upon or charged by the departnent shall be commenced within six
years after the date of default of an agreenent to pay support
charges or the date such paynent becones delinquent. |If a paynent
is made pursuant to an agreenent which is in default, a new
si x-year period for actions to enforce the collection of paynents
under such agreenent shall be conputed fromthe date of such
paynment. For purposes of this division an agreenent is in default
or a paynent is delinquent if a paynent is not made within thirty
days after it is incurred or a paynment, pursuant to an agreenent,
is not made within thirty days after the date specified for such
paynent. In all actions to enforce the collection of paynent for
the liability for support, every court of record shall receive
into evidence the proof of claimmade by the state together with
all debts and credits, and it shall be prina-facie evidence of the

facts contained init.
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Sec. 5121.10. Upon the death of a resident or fornmer resident
of any institution under the jurisdiction of the departnent of
nental retardation and devel opnental disabilities, or upon the
death of a person responsible under section 5121.06 of the Revised
Code for the support of a resident, the departnent may wai ve the
presentation of any claimfor support against the estate of such
decedent, when in its judgnent an ot herw se dependent person wl|
be directly benefited by the estate. C ains against an estate for
support of a resident are subject to section 433951 5815.28 and
Chapter 2117. of the Revised Code, and shall be treated, and nay
be barred, the sane as the clains of other creditors of the

estate, pursuant to that section or chapter.

The departnent may accept froma guardian or trustee of a
resident a contract agreeing to pay to the state fromthe property
of the guardian's or trustee's ward before or at the death of the
ward a fixed annual amount for the support of the ward while the
ward is a resident, with interest at four per cent per annum A
copy of the contract shall be filed in the probate court of the
proper county and duly entered as a part of the records concerning

t he ward

Sec. 5121.30. As used in sections 5121.30 to 5121.56 of the
Revi sed Code:

(A) "Community nmental health services client" or "client"”
nmeans a person receiving state-operated conmunity nental health

servi ces.
(B) "Countable assets" neans all of the follow ng:
(1) Cash;
(2) Bank deposits;

(3) Securities;
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(4) Individual retirenent accounts;

(5) Qualified enpl oyer plans, including 401(k) and Keogh

pl ans;
(6) Annuities;

(7) Funds in a trust created under section 133951 5815. 28 of
the Revi sed Code;

(8) Investnent property and i ncomne;
(9) The cash surrender values of life insurance poli cies;

(10) Assets acquired by gift, bequest, devise, or

i nheritance;

(11) Any other asset determ ned by the departnent of nental

health to be equivalent to the assets enunerated in this division

(C "Federal poverty level"” or "FPL" nmeans the incone |eve
represented by the poverty guidelines as revised annually by the
United States departnent of health and human services in
accordance with section 673(2) of the "Omibus Reconciliation Act
of 1981," 95 Stat. 511, 42 U S. C. 9902, as anended, for a famly
size equal to the size of the famly of the person whose incone is

bei ng det erni ned.

(D) "Federal poverty guidelines" nmeans the poverty guidelines
as revised annually by the United States departnment of health and
hunman services in accordance with section 673(2) of the "Qmibus
Budget Reconciliation Act of 1981," 95 Stat. 511, 42 U . S.C. 9902
as anmended, for a famly size equal to the size of the fanmly of

t he person whose incone is being determ ned.

(E) "Hospital" nmeans an institution, hospital, or other place
establ i shed, controlled, or supervised by the departnment of nental
heal th under Chapter 5119. of the Revised Code.

(F) "Liable relative" nmeans all of the foll ow ng:
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(1) A patient's spouse;

(2) A patient's nother or father, or both, if the patient is

under ei ghteen years of age;
(3) A patient's guardian

(G "Patient" nmeans a person admitted to a hospital for
inpatient care or treatnent, including a person transferred to a
hospital froma state correctional institution or a person under

i ndi ctment or conviction who has been transferred to a hospital.

Sec. 5121.52. On the death of a person who is a patient, or
has been a patient in a hospital, or on the death of a person
responsi bl e under section 5121.34 of the Revised Code for the
support of a patient, the departnment of nmental health nmay waive
the presentation of any claimfor support against the estate of
such decedent, when in its judgnment an otherw se dependent person
will be directly benefited by the estate. O ains agai nst an estate
for support of a patient are subject to section 1339-5% 5815. 28
and Chapter 2117. of the Revised Code, and shall be treated, and
may be barred, the sane as the clainms of other creditors of the

estate, pursuant to that section or chapter.

The department of nental health may accept from a guardi an or
trustee of a patient a contract agreeing to pay to the state from
the property of the guardian's or trustee's ward before or at the
death of the ward a fixed annual anmount for the support of the
ward while the ward is a patient, with interest at four per cent
per annum A copy of the contract shall be filed in the probate
court of the proper county and duly entered as a part of the

records concerning the ward.

Sec. 5123.04. (A) The director of nental retardation and
devel oprmental disabilities is the executive head of the departnent

of nmental retardation and devel opnental disabilities. Al duties

Page 69

2074

2075
2076

2077

2078
2079
2080
2081

2082
2083
2084
2085
2086
2087
2088
2089
2090
2091
2092

2093
2094
2095
2096
2097
2098
2099
2100

2101
2102
2103



Sub. H. B. No. 416

As Reported by the House Civil and Commercial Law Committee

conferred on the departnent and its institutions by |aw or by
order of the director shall be perforned under such rules as the
di rector prescribes, and shall be under the director's control.
The director shall establish bylaws for the governnent of all
institutions under the jurisdiction of the department. Except as
otherwi se is provided as to appoi ntnents by chiefs of divisions,
the director shall appoint such enpl oyees as are necessary for the
ef ficient conduct of the departnent, and shall prescribe their
titles and duties. If the director is not a licensed physician,
decisions relating to nedical diagnosis and treatnent shall be the

responsibility of a licensed physician appointed by the director.

(B) The director shall adopt rules for the proper execution

of the powers and duties of the departnment.

(C The director shall adopt rules establishing standards
that nental retardation prograns and facilities shall follow when
perform ng eval uations of the nmental condition of defendants
ordered by the court under section 2919.271 or 2945.371 of the
Revi sed Code, and for the treatnment of defendants who have been
found inconpetent to stand trial under section 2945.38 of the
Revi sed Code, and certify the conpliance of such prograns and

facilities with the standards.

(D) On behalf of the departnent, the director has the
authority to, and responsibility for, entering into contracts and

ot her agreenents.

(E) The director shall adopt rules in accordance wi th Chapter
119. of the Revised Code that do all of the follow ng:

(1) Specify the supplenental services that may be provided
through a trust authorized by section 1339-5% 5815. 28 of the
Revi sed Code;

(2) Establish standards for the mmi ntenance and distribution

to a beneficiary of assets of a trust authorized by section
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133951 5815. 28 of the Revi sed Code.

(F) The director shall provide nmonitoring of county boards of

nental retardation and devel opnmental disabilities.

Sec. 5123.28. (A) Except as otherwi se provided in this
di vi sion, noney or property deposited with managi ng officers of
institutions under the jurisdiction of the departnent of nental
retardati on and devel opnental disabilities by any resident under
the departnent's control or by relatives, guardi ans, conservators,
and others for the special benefit of such resident, as well as
all other funds and all other income paid to the resident, to his

the resident's estate, or on his the resident's behalf, or paid to

the managi ng officer or to the institution as representative payee
or otherwise paid on the resident's behalf, shall remain in the
hands of such managing officers in appropriate accounts for use
accordingly. Each such managi ng officer shall keep item zed book
accounts of the receipt and disposition of such nobney and
property, which book shall be open at all tinmes to the inspection
of the departnment. The director of nental retardation and

devel opnental disabilities shall adopt rules governing the
deposit, transfer, withdrawal, or investment of such funds and the
i ncome of the funds, as well as rules under which such funds and

i ncone shall be paid by managing officers, institutions, or

di strict managers for the support of such residents pursuant to

Chapter 5121. of the Revised Code, or for their other needs.

This division does not require, and shall not be construed as
requiring, the deposit of the principal or inconme of a trust
created pursuant to section 433951 5815. 28 of the Revised Code
with managi ng of ficers of institutions under the jurisdiction of

t he departnent.

(B) Whenever any resident confined in a state institution

under the jurisdiction of the departnent dies, escapes, or is
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di scharged fromthe institution, any personal funds of the
resident remain in the hands of the nmanaging officer of the
institution, and no demand i s made upon the nanagi ng of ficer by

the owner of the funds or his the owner's legally appointed

representative, the managing officer shall hold the funds in the
personal deposit fund for a period of at |east one year during
which tinme the nmanagi ng of ficer shall make every effort possible

to locate the owner or his the owner's legally appointed

representative. If, at the end of this period, no demand has been
nmade for the funds, the managi ng officer shall dispose of the

funds as foll ows:

(1) Al noney in a personal deposit fund in excess of ten
doll ars due for the support of a resident, shall be paid in
accordance with Chapter 5121. of the Revised Code.

(2) Al noney in a personal deposit fund in excess of ten
dollars not due for the support of a resident, shall be placed to
the credit of the institution's |local account designated as the

"industrial and entertai nnent" fund.

(3) The first ten dollars to the credit of a resident shal
be placed to the credit of the institution's |ocal account

designated as the "industrial and entertainnment” fund.

(O Wienever any resident in any state institution subject to
the jurisdiction of the departnent dies, escapes, or is discharged
fromthe institution, any personal effects of the resident remain
in the hands of the nmanaging officer of the institution, and no
demand i s nade upon the managi ng officer by the owner of the

personal effects or his the owner's legally appointed

representative, the managi ng officer shall hold and di spose of the
personal effects in the followi ng manner. All the m scel |l aneous
personal effects shall be held for a period of at |east one year,

during which time the managi ng officer shall make every effort

Page 72

2166
2167
2168
2169
2170
2171
2172
2173
2174
2175
2176

2177
2178
2179

2180
2181
2182
2183

2184
2185
2186

2187
2188
2189
2190
2191
2192
2193
2194
2195
2196



Sub. H. B. No. 416
As Reported by the House Civil and Commercial Law Committee

possible to |locate the owner or his the owner's |egal

representative. If, at the end of this period, no demand has been

made by the owner of the property or his the owner's | egal

representative, the managing officer shall file with the county
recorder of the county of comm tment of such owner, all deeds,
wills, contract nortgages, or assignnments. The bal ance of the
personal effects shall be sold at public auction after being duly
adverti sed, and the funds turned over to the treasurer of state
for credit to the general revenue fund. |f any of the property is
not of a type to be filed with the county recorder and is not

sal abl e at public auction, the managing officer of the institution

shal | destroy that property.

Sec. 5123.40. There is hereby created in the state treasury
the services fund for individuals wth nental retardati on and
devel oprmental disabilities. On the death of the beneficiary of a
trust created pursuant to section 433951 5815.28 of the Revised
Code, the portion of the renmining assets of the trust specified
in the trust instrunent shall be deposited to the credit of the
fund.

Money credited to the fund shall be used for individuals with
nmental retardation and devel opnental disabilities. In accordance
with Chapter 119. of the Revised Code, the departnent of nenta
retardati on and devel opnental disabilities nmay adopt any rul es

necessary to inplenment this section.

Sec. 5801.01. As used in Chapters 5801. to 5811. of the
Revi sed Code:

(A "Action." with respect to an act of a trustee, includes a

failure to act.

(B) "Ascertai nabl e standard" neans a standard relating to an

i ndi vidual's health, education, support., or maintenance within the
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neani ng of section 2041(b)(1)(A) or 2514(c)(1) of the |nternal

Revenue Code.

(C) "Beneficiary" neans a person that has a present or future

beneficial interest in a trust, whether vested or contingent. or

that, in a capacity other than that of trustee, holds a power of

appoi nt ment _over trust property., or a charitable organi zation that

is expressly designated in the terns of the trust to receive

distributions. "Beneficiary" does not include any charitable

organi zation that is not expressly designated in the terns of the

trust to receive distributions, but to whomthe trustee may in its

di scretion nake distributions.

(D) "Beneficiary surrogate" neans a person. other than a

trustee, designated by the settlor in the trust instrunent to

receive notices, information, and reports otherw se required to be

provided to a current beneficiary under divisions (B)(8) and (9)
of section 5801.04 of the Revi sed Code.

(E) "Charitable trust" nmeans a trust, or portion of a trust,

created for a charitable purpose described in division (A of
section 5804.05 of the Revised Code.

(F) "Current beneficiary" neans a beneficiary that., on the

date the beneficiary's qualification is determned, is a

distributee or perm ssible distributee of trust incone or

principal .

(G "Environnental |aw' neans a federal, state, or |ocal |aw,

rule, requlation, or ordinance relating to protection of the

envi ronnent .

(H "Guardian of the estate" neans a guardi an appointed by a

court to adninister the estate of any individual or to serve as

conservator of the property of an individual eighteen years of age

or ol der under section 2111.021 of the Revi sed Code.
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(1) "@uardi an of the person" neans a guardi an appoi nted by a

court to make decisions regarding the support, care, education,

health, and welfare of any individual or to serve as conservator

of the person of an individual eighteen vears of age or ol der
under section 2111.021 of the Revised Code. "Guardi an of the

person” does not include a guardian ad litem

(J) "Internal Revenue Code" neans the "Internal Revenue Code
of 1986," 100 Stat. 2085, 26 U.S.C. 1 et seq.. as anended.

(K) "Interests of the beneficiaries" neans the benefici al

interests provided in the terns of the trust.

(L) "Jurisdiction," with respect to a geographi c area,

includes a state or country.

(M _ "Mandatory distribution" neans a distribution of incone

or principal, including a distribution upon term nation of the

trust, that the trustee is required to nmake to a beneficiary under

the terns of the trust. Mandatory distributions do not include

distributions that a trustee is directed or authorized to nake

pursuant to a support or other standard, regardl ess of whether the

terns of the trust provide that the trustee "may" or "shall" nmke

the distributions pursuant to a support or other standard.

(N) "Person" neans an individual, corporation, business

trust, estate, trust, partnership, limted liability conpany,

association, joint venture, governnent, governnental agency or

instrunmentality, public corporation, or any other |eqgal or

commercial entity.

(O "Power of withdrawal" neans a presently exercisable

general power of appointnent other than a power exercisable by a

trustee that is limted by an ascertai nable standard or that is

exerci sabl e by another person only upon consent of the trustee or

a person hol ding an adverse interest.
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(P) "Property" means anything or any interest in anything

that may be the subject of ownership

(Q "Qualified beneficiary" neans a beneficiary to whom on

the date the beneficiary's qualification is deternm ned, any of the

follow ng applies:

(1) The beneficiary is a distributee or permssible

distributee of trust incone or principal.

(2) The beneficiary would be a distributee or pernissible

distributee of trust incone or principal if the interests of the

di stributees described in division (Q (1) of this section

termnated on that date, but the term nation of those interests

woul d not cause the trust to tern nate.

(3) The beneficiary wuld be a distributee or pernissible

distributee of trust income or principal if the trust term nated

on that date.

(R "Revocable," as applied to a trust, nmeans revocabl e at

the tine of determ nation by the settlor alone or by the settlor

with the consent of any person other than a person hol ding an

adverse interest. A trust's characterization as revocable i s not

affected by the settlor's lack of capacity to exercise the power

of revocation, regardl ess of whether an agent of the settlor under

a power of attorney, or a gquardian of the person or estate of the

settlor, is serving.

(S) "Settlor" neans a person, including a testator, who

creates, or contributes property to. a trust. |If nore than one

person creates or contributes property to a trust, each person is

a settlor of the portion of the trust property attributable to

that person's contribution except to the extent another person has

the power to revoke or withdraw that portion

(T) "Spendthrift provision" neans a termof a trust that
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restrains both voluntary and involuntary transfer of a

beneficiary's interest.

(U "State" neans a state of the United States, the District

of Col unbia, the Commonweal th of Puerto Rico, a territory or

possession of the United States, or an Indian tribe or band

recogni zed by federal law or formally acknow edged by a state.

(V) "Terns of a trust" neans the mani festation of the

settlor's intent regarding a trust's provisions as expressed in

the trust instrunent or as may be established by other evidence

that would be adnissible in a judicial proceedinag.

(W _ "Trust instrunment" neans an_instrunent executed by the

settlor that contains terns of the trust and any amendnents to

that instrunment.

(X) "Trustee" includes an original., additional, and successor

trustee and a cotrustee.

(Y)(1) "Wiolly discretionary trust" neans a trust to which

all of the foll ow ng apply:

(a) The trust is irrevocable.

(b) Distributions of incone or principal fromthe trust nmay

or shall be nade to or for the benefit of the beneficiary only at

the trustee's discretion.

(c) The beneficiary does not have a power of withdrawal from

the trust.

(d) The terns of the trust use "sole," "absolute,"

"uncontrolled," or |anguage of simlar inport to describe the

trustee's discretion to make distributions to or for the benefit

of the beneficiary.

(e) The terns of the trust do not provide any standards to

quide the trustee in exercising its discretion to nmake

distributions to or for the benefit of the beneficiary.
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(f) The beneficiary is not the settlor, the trustee, or a

cotrustee.

(g) The beneficiary does not have the power to becone the

frustee or a cotrustee.

(2) Atrust may be a wholly discretionary trust with respect

to one or nore but less than all beneficiaries.

(3) If a beneficiary has a power of withdrawal, the trust may

be a wholly discretionary trust with respect to that beneficiary

during any period in which the beneficiary may not exercise the

power. During a period in which the beneficiary may exercise the

power, both of the follow ng apply:

(a) The portion of the trust the beneficiary may w t hdraw may

not be a wholly discretionary trust with respect to that

benefi ci ary;

(b) The portion of the trust the beneficiary may not w thdraw

may be a wholly discretionary trust with respect to that

beneficiary.

(4) If the beneficiary and one or nore others have nmade

contributions to the trust, the portion of the trust attributable

to the beneficiary's contributions nay not be a wholly

discretionary trust with respect to that beneficiary, but the

portion of the trust attributable to the contributions of others

may be a wholly discretionary trust with respect to that

beneficiary. |If a beneficiary has a power of withdrawal, then upon

the | apse, release, or waiver of the power, the beneficiary is

treated as having made contributions to the trust only to the

extent the value of the property affected by the | apse. rel ease,

or _wai ver exceeds the greatest of the follow ng anpunts:

(a) The ampunt specified in section 2041(b)(2) or 2514(e) of

the Internal Revenue Code;
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(b) If the donor of the property subject to the beneficiary's

power of withdrawal is not narried at the tine of the transfer of

the property to the trust, the anpunt specified in section 2503(b)

of the |Internal Revenue Code:

(c) If the donor of the property subject to the beneficiary's

power of withdrawal is nmarried at the tine of the transfer of the

property to the trust, twice the anpbunt specified in section
2503(b) of the Internal Revenue Code.

(5) Notwi thstanding divisions (Y)(1)(f) and (g) of this

section, a trust may be a wholly discretionary trust if the

beneficiary is, or has the power to becone. a trustee only with

respect to the managenent or the investnent of the trust assets,

and not with respect to making discretionary distribution

decisions. Wth respect to a trust established for the benefit of
an individual who is blind or disabled as defined in 42 U S.C.

1382c(a)(2) or (3), as anmended, a wholly discretionary trust my

i nclude either or both of the foll ow ng:

(a) Precatory | anqguage regarding its intended purpose of

provi di ng suppl enental goods and services to or for the benefit of

the beneficiary, and not to supplant benefits from public

assi st ance programs;

(b) A prohibition against providing food, clothing. and

shelter to the beneficiary.

Sec. 5801.011. Chapters 5801. to 5811. of the Revised Code

nay be cited as the Ohio trust code.

Sec. 5801.02. Except as otherw se provided in any provision
of Chapters 5801. to 5811. of the Revised Code, those chapters

apply to charitable and noncharitable inter vivos express trusts

and to trusts created pursuant to a statute, judgnent, or decree

that requires the trust to be adninistered in the manner of an
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express trust. Chapters 5801. to 5811. of the Revised Code apply

to testanentary trusts to the extent provided by section 2109.69
of the Revi sed Code.

Sec. 5801.03. (A Subject to division (B) of this section, a

person has know edge of a fact if any of the foll ow ng apply:

(1) The person has actual know edge of the fact.

(2) The person has received notice or notification of the

fact.

(3) Fromall the facts and circunstances known to the person

at the tinme in question, the person has reason to know the fact.

(B) An organi zation that conducts activities through

enpl oyees has notice or know edge of a fact involving a trust only

fromthe tinme an enployee having responsibility to act for the

trust received the information or the infornmati on woul d have been

brought to the enpl oyee's attention if the organi zati on had

exerci sed reasonable diligence. An organi zati on exercises

reasonable diligence if it nmintains reasonable routines for

conmmuni cating significant information to the enpl oyee having

responsibility to act for the trust and there is reasonable

conpliance with the routines. Reasonable diligence does not

requi re an _enpl oyee of the organi zation to conmmuni cate information

unl ess the communication is part of the individual's reqular

duties or the individual knows a matter involving the trust would

be materially affected by the information.

Sec. 5801.04. (A FExcept as otherwi se provided in the terns
of the trust., Chapters 5801. to 5811. of the Revised Code govern

the duties and powers of a trustee, relations anong trustees, and

the rights and interests of a beneficiary.

(B) The terns of a trust prevail over any provision of
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Chapters 5801. to 5811. of the Revised Code except the follow ng:

(1) The requirenents for creating a trust;

(2) The duty of a trustee to act in good faith and in

accordance with the purposes of the trust:

(3) The requirenent that the trust have a purpose that is

lawful, not contrary to public policy, and possible to achieve;:

(4) The power of the court to nodify or term nate a trust
under sections 5804.10 to 5804. 16 of the Revised Code;

(5) The effect of a spendthrift provision and the rights of

certain creditors and assignees to reach a trust as provided in
Chapt er 5805. of the Revised Code;

(6) The power of the court under section 5807.02 of the

Revi sed Code to require, dispense with, or nodify or termnate a
bond;

(7) The power of the court under division (B) of section

5807.08 of the Revised Code to adjust a trustee's conpensation

specified in the terns of the trust which is unreasonably | ow or

hi gh;

(8) Subject to division (C of this section., the duty under
divisions (B)(2) and (3) of section 5808.13 of the Revised Code to

notify current beneficiaries of an irrevocable trust who have

attained twenty-five years of age of the existence of the trust,

of the identity of the trustee, and of their right to request

trustee's reports:

(9) Subject to division (€ of this section. the duty under

division (A of section 5808.13 of the Revised Code to respond to

the request of a current beneficiary of an irrevocable trust for

trustee's reports and other infornmation reasonably related to the

adm nistration of a trust;

(10) The effect of an excul patory term under section 5810.08
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of the Revised Code;

(11) The rights under sections 5810.10 to 5810.13 of the

Revi sed Code of a person other than a trustee or beneficiary;

(12) Periods of limtation for conmmencing a judicial

proceedi ng:

(13) The power of the court to take any action and exercise

any jurisdiction that may be necessary in the interests of

justice;

(14) The subject-matter jurisdiction of the court for

commenci ng a proceeding as provided in section 5802.03 of the
Revi sed Code.

(GO Wth respect to one or nore of the current beneficiaries,

the settlor, in the trust instrunent, may waive or nodify the

duties of the trustee described in divisions (B)(8) and (9) of

this section. The waiver or nodification may be nmade only by the

settlor designating in the trust instrunent one or nore

beneficiary surrogates to receive any notices, infornmation, or

reports otherwi se required under those divisions to be provided to

the current beneficiaries. |If the settlor makes a wai ver or

nodi fi cation pursuant to this division, the trustee shall provide

the notices, information. and reports to the beneficiary surrogate

or surrogates in lieu of providing themto the current

beneficiaries. The beneficiary surrogate or surrogates shall act

in good faith to protect the interests of the current

beneficiaries for whomthe notices, infornmation, or reports are

received. A waiver or nodification nmade under this division shal

be effective for so long as the beneficiary surrogate or

surrogates, or their successor or successors designated in

accordance with the terns of the trust instrunent, act in that

capacity.
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Sec. 5801.05. The common | aw of trusts and principles of

equity continue to apply in this state, except to the extent

nodi fied by Chapters 5801. to 5811. or another section of the
Revi sed Code.

Sec. 5801.06. The law of the jurisdiction designated in the

terns of a trust determ nes the neaning and effect of the terns

unl ess the designation of that jurisdiction's lawis contrary to a

strong public policy of the jurisdiction having the nost

significant relationship to the matter at issue. In the absence of

a controlling designation in the ternms of the trust, the | aw of

the jurisdiction having the nost significant relationship to the

matter at issue deternines the neaning and effect of the terns.

Sec. 5801.07. (A Wthout precluding other neans for

establishing a sufficient connection with the desi gnated

jurisdiction, the terns of a trust designating the principal place

of adninistration of the trust are valid and controlling if a

trustee's principal place of business is |located in or a trustee

is a resident of the designated jurisdiction or if all or part of

the adninistration occurs in the designated jurisdiction

(B) Atrustee is under a continuing duty to adninister the

trust at a place appropriate to its purposes, its admnistration,

and the interests of the beneficiaries.

(C) Wthout precluding the right of the court to order,

approve, or disapprove a transfer, the trustee, in furtherance of

the duty prescribed by division (B) of this section. may transfer

the trust's principal place of adninistration to another state or

to a jurisdiction outside of the United States.

(D) The trustee shall notify the current beneficiaries of a

proposed transfer of a trust's principal place of adnministration
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not |l ess than sixty days before initiating the transfer. The

notice of a proposed transfer shall include all of the foll ow ng:

(1) The nane of the jurisdiction to which the principal place

of admnistration is to be transferred:

(2) The address and tel ephone nunber at the new | ocation at

which the trustee can be contact ed;

(3) An explanation of the reasons for the proposed transfer;

(4) The date on which the trustee expects the proposed

transfer to occur.

(E) In connection with a transfer of the trust's principal

place of adnministration, the trustee may transfer sone or all of

the trust property to a successor trustee designated in the terns

of the trust or appointed pursuant to section 5807.04 of the
Revi sed Code.

Sec. 5801.08. (A Notice to a person or the sending of a

docunent to a person under Chapters 5801. to 5811. of the Revised

Code shall be acconplished in a manner reasonably suitable under

the circunstances and likely to result in receipt of the notice or

docunent. Pernissible nethods of notice or for sending a docunent

include first-class mail ., personal delivery, delivery to the

person's |l ast known place of residence or place of business, or a

properly directed el ectroni c nessage.

(B) Notice otherwi se required or a docunent otherw se

required to be sent under Chapters 5801. to 5811. of the Revised

Code is not required to be provided to a person whose identity or

location is unknown to and not reasonably ascertainable by the

trustee.

(C) The person to be notified or sent a docunent nmay waive

notice or the sending of a docunent under Chapters 5801. to 5811.
of the Revised Code.
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(D) Notice of a judicial proceedi ng nust be given as provided

in the applicable rules of civil procedure.

Sec. 5801.09. (A Wienever Chapters 5801. to 5811. of the

Revi sed Code require notice to current or qualified beneficiaries

of a trust, the trustee shall also give notice to any other

beneficiary who has sent the trustee a request for notice.

(B) A person appointed to enforce a trust created for the

care of an animal or another noncharitabl e purpose as provided in
section 5804.08 or 5804.09 of the Revised Code has the rights of a

current beneficiary under Chapters 5801. to 5811. of the Revised
Code.

Sec. 5801.10. (A) As used in this section, "creditor" neans

any of the foll ow ng:

(1) A person holding a debt or security for a debt entered

into by a trustee on behalf of the trust:;

(2) A person holding a debt secured by one or nore assets of

the trust;

(3) A person having a claimagainst the trustee or the assets

of the trust under section 5805.06 of the Revised Code;:

(4) A person who has attached through | egal process a

beneficiary's interest in the trust.

(B) The parties to an adreenent under this section shall be

all of the following, or their representatives under the

representation provisions of Chapter 5803. of the Revised Code,

except that only the settlor and any trustee are required to be

parties to an amendnent of any revocable trust:

(1) The settlor if living and if no adverse income or

transfer tax results would arise fromthe settlor's participation
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(2) Al beneficiaries:

(3) Al currently serving trustees;

(4) Creditors, if their interest is to be affected by the
agr eenent .

(C) The persons specified in division (B) of this section may

by witten instrunent enter into an agreenent with respect to any

nmatter concerning the construction of, admi nistration of, or

di stributions under the trust instrunent, the investnent of incone

or principal held by the trustee, or other matters. The agreenent

is valid only to the extent that it does not effect a term nation

of the trust before the date specified for the trust's term nation

in the trust instrunent, does not change the interests of the

beneficiaries in the trust except as necessary to effect a

nodi fication described in division (C(5) or (6) of this section,

and i ncludes terns and conditions that could be properly approved
by the court under Chapters 5801. to 5811. of the Revised Code or

other applicable law. Matters that may be resolved by a private

settl enent agreenent include, but are not limted to, all of the

foll owi ng:

(1) Determning classes of creditors, beneficiaries, heirs,

next of kin, or other persons;

(2) Resolving disputes arising out of the adm nistration or

di stribution under the trust instrunent, including disputes over

the construction of the | anquage of the trust instrunent or

construction of the | anguage of other witings that affect the

trust instrument;

(3) Ganting to the trustee necessary or _desirable powers not

granted in the trust instrunent or otherw se provided by law, to

the extent that those powers either are not inconsistent with the

express provisions or purposes of the trust instrunent or, if

inconsistent with the express provisions or purposes of the trust
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instrument, are necessary for the due admi nistration of the trust

i nstrunment ;

(4) Mdifying the trust instrunent, if the nodification is

not inconsistent with any dom nant purpose or objective of the

trust;

(5) Mdifving the trust instrunent in the manner required to

qualify the gift under the trust instrunent for the charitable

estate or gift tax deduction permtted by federal |aw, including

the addition of mandatory governing instrunent requirenents for a

charitable renmninder trust as required by the Internal Revenue

Code _and reqgul ations promul gated under it in any case in which al

parties interested in the trust have submtted witten agreenents

to the proposed changes or witten disclainmer of interest:

(6) Mddifying the trust instrunment in the manner required to

qualify any qgift under the trust instrunent for the estate tax

marital deduction available to noncitizen spouses, including the

addition of mandatory governing instrunent requirenents for a

qualified donestic trust under section 2056A of the I|nternal

Revenue Code and requl ations pronul gated under it in any case in

which all parties interested in the trust have submtted witten

agreenents to the proposed changes or witten disclainer of

i nt erest:

(7) Resolving any other matter that arises under Chapters
5801. to 5811. of the Revi sed Code.

(D) No agreenent _shall be entered into under this section

affecting the rights of a creditor without the creditor's consent

or affecting the collection rights of federal. state., or |ocal

taxing authorities.

(E) Any agreenent entered into under this section that

conplies with the requirenents of division (C of this section

shall be final and binding on the trustee, the settlor if living,
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all beneficiaries, and their heirs, successors, and assigns.

(F) Notwi thstanding anything in this section, in division (D)

of section 5803.03 of the Revised Code, or in any other rule of

law to the contrary, a trustee serving under the trust instrunent

shall only represent its own individual or corporate interests in

negotiating or entering into an agreenent subject to this section.

No trustee serving under the trust instrunent shall be considered

to represent any settlor, beneficiary, or the interests of any

settlor or beneficiary in negotiating or entering into an

agreenent subject to this section.

(G Any party to a private settlenent adreenent entered into

under this section nay request the court to approve the agreenent,

to determ ne whether the representation as provided in Chapter

5803. of the Revised Code was adequate., and to deterni ne whether

the agreenent contains terns and conditions the court could have

properly approved.

(H |If an agreenent entered into under this section contains

a provision requiring binding arbitration of any disputes arising

under the agreenent. the provision is enforceable.

(1) Nothing in this section affects any of the foll ow ng:

(1) The right of a beneficiary to disclaimunder section
5815. 36 of the Revi sed Code;

(2) The ternmination or nodification of a trust under section
5804. 10, 5804.11, 5804.12, 5804.13, 5804.14, 5804.15, or 5804. 16
of the Revised Code;

(3) The ability of a trustee to divide or consolidate a trust

under section 5804.17 of the Revi sed Code.

(J) Nothing in this section restricts or limts the

jurisdiction of any court to dispose of matters not covered by

agreenents under this section or to supervise the acts of trustees
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appoi nted by that court.

(K) This section shall be liberally construed to favor the

validity and enforceability of agreenents entered into under it.

(L) Atrustee serving under the trust instrunent i s not

liable to any third person arising fromany |oss due to that

trustee's actions or inactions taken or onitted in good faith

reliance on the terns of an agreenent entered into under this

secti on.

(M This section does not apply to any of the foll ow ng:

(1) A charitable trust that has one or nore charitable

organi zations as qgualified beneficiaries:;

(2) A charitable trust the terns of which authorize or direct

the trustee to distribute trust incone or principal to one or nore

charitabl e organi zations to be selected by the trustee, or for one

or nore charitable purposes described in division (A of section

5804. 05 of the Revised Code, if any of the foll ow ng apply:

(a) The distributions may be nmade on the date that an

agreenent _under this section would be entered into.

(b) The distributions could be made on the date that an

agreenent _under this section would be entered into if the

interests of the current beneficiaries of the trust term nated on

that date, but the term nation of those interests would not cause

the trust to term nate

(c) The distributions could be made on the date that an

agreenent _under this section wuld be entered into if the trust

terminated on that date.

Sec. 5802.01. (A A court may intervene in the adm nistration

of atrust to the extent its jurisdiction is invoked by an

i nterested person or as provided by | aw
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(B) An inter vivos trust is not subject to continuing

judi cial supervision unless ordered by the court. Trusts created

pursuant to a section of the Revised Code or a judgnent or decree

of a court are subject to continuing judicial supervision to the

extent provided by the section., judgnent. or decree or by court

order.

(C) Ajudicial proceeding involving a trust may relate to any

matter involving the trust's adm nistration, including a request

for instructions and an action to declare rights.

Sec. 5802.02. (A By accepting the trusteeship of a trust

having its principal place of admnistration in this state or by

noving the principal place of adnministration to this state. the

trustee submts personally to the jurisdiction of the courts of

this state regardi ng any matter involving the trust.

(B) Wth respect to their interests in the trust, the

beneficiaries of a trust having its principal place of

adm nistration in this state are subject to the jurisdiction of

the courts of this state regarding any nmatter involving the trust.

By accepting a distribution fromthe trust, the recipient subnits

personally to the jurisdiction of the courts of this state

regardi ng any matter involving the trust.

(G This section does not preclude other nethods of obtaining

jurisdiction over a trustee, beneficiary, or other person

receiving property fromthe trust.

Sec. 5802.03. The probate division of the court of connbn

pl eas has concurrent jurisdiction with, and the sane powers at | aw

and in equity as, the general division of the court of commbn

pleas to issue wits and orders and to hear and determ ne any

action that involves an inter vivos trust.
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Sec. 5803.01. (A Notice to a person who may represent and

bi nd anot her person under this chapter has the sane effect as if

notice were given directly to the other person

(B) The consent of a person who may represent and bind

anot her person under this chapter is binding on the person

represented unless the person represented objects to the

representation before the consent would ot herwi se have becone

effective.

(C) Except as otherw se provided in sections 5804.11 and

5806. 02 of the Revised Code, a person who under this chapter nay

represent a settlor who |acks capacity may receive notice and give

a binding consent on the settlor's behal f.

(D) A settlor may not represent and bind a beneficiary under

this chapter with respect to the termination or nodification of a
trust under division (A of section 5804.11 of the Revi sed Code.

Sec. 5803.02. To the extent there is no conflict of interest

bet ween the holder of a general testanmentary power of appoi ntnent

and the persons represented with respect to the particular

question or dispute, the holder may represent and bi nd persons

whose interests, as pernissible appointees, takers in default, or

otherwi se, are subject to the power

Sec. 5803.03. To the extent there is no conflict of interest

bet ween the representative and the person represented or anpng

those being represented with respect to a particular question or

dispute, all of the foll owi ng apply:

(A) A gquardian of the estate may represent and bind the

estate that the guardian of the estate controls.

(B) A gquardian of the person may represent and bind the ward

if a quardian of the estate has not been appointed.
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(C) An agent having authority to act with respect to the

particul ar guestion or dispute may represent and bind the

principal .

(D) Except as provided in division (F) of section 5801.10 of

the Revised Code. a trustee may represent and bind the

beneficiaries of the trust.

(E) A personal representative of a decedent's estate may

represent and bind persons interested in the estate.

(F) A parent may represent and bind the parent's ninor or

unborn child if neither a guardian for the child's estate or a

guardi an of the person has been appoint ed.

Sec. 5803.04. Unless otherw se represented, a m nor,

i ncapacitated individual, unborn individual, or person whose

identity or location is unknown and not reasonably ascertai nabl e

may be represented by and bound by another having a substantially

identical interest with respect to the particul ar guestion or

di spute, but only to the extent there is no conflict of interest

bet ween the representative and the person represented.

Sec. 5803.05. (A If the court deternmines that an interest is

not represented under this chapter or that the otherwi se avail able

representation mght be inadequate, the court nay appoint a

representative to receive notice, give consent. and otherw se

represent, bind, and act on behalf of a m nor, incapacitated

i ndi vidual ., unborn individual, or person whose identity or

location is unknown. A representative may be appointed to

represent several persons or interests.

(B) A representative may act on behalf of the individua

represented with respect to any matter arising under Chapters
5801. to 5811. of the Revised Code, whether or not a judicial

proceedi hg concerning the trust is pending.
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(O |In making decisions, a representative nmay consider

general benefit accruing to the living nenbers of the individual's

famly

Sec. 5804.01. A trust may be created by any of the follow ng

net hods:

(A) Transfer of property to another person as trustee during

the settlor's lifetinme or by will or other disposition taking

ef fect upon the settlor's death;

(B) Declaration by the owner of property that the owner hol ds

identifiable property as trustee;

(O Exercise of a power of appointnent in favor of a trustee:

(D) A court order.

Sec. 5804.02. (A) Atrust is created only if all of the

follow ng apply:

(1) The settlor of the trust, other than the settlor of a

trust created by a court order, has capacity to create a trust.

(2) The settlor of the trust, other than the settlor of a

trust created by a court order, indicates an intention to create

the trust.

(3) The trust has a definite beneficiary or is one of the

foll ow ng:

(a) A charitable trust;

(b) Atrust for the care of an aninmal, as provided in section

5804. 08 of the Revi sed Code;

(c) Atrust for a noncharitable purpose, as provided in
section 5804.09 of the Revised Code.

(4) The trustee has duties to perform
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(5) The sane person is not the sole trustee and sol e

beneficiary.

(B) A beneficiary is definite if the beneficiary can be

ascertained now or in the future, subject to any applicable rule

agai nst perpetuities.

(O A power in a trustee to select a beneficiary from an

indefinite class is valid. If the power is not exercised within a

reasonable tine, the power fails, and the property subject to the

power passes to the persons who woul d have taken the property had

the power not been conferred.

(D) Atrust is valid regardless of the existence, size, or

character of the corpus of the trust. This division applies to any

trust that was executed prior to, or is executed on or after., the
effective date of Chapters 5801. to 5811. of the Revised Code.

(E) Atrust is not invalid because a person, including, but

not limted to, the creator of the trust, is or may becone the

sole trustee and the sole holder of the present beneficial

enjoynent of the corpus of the trust. provided that one or nore

other persons hold a vested., contingent., or expectant interest

relative to the enjoynent of the corpus of the trust upon the

cessation of the present beneficial enjoynent. A nerger of the

|l egal and equitable titles to the corpus of a trust described in

this division does not occur in its creator, and, notw thstandi ng

any contrary provision of Chapter 2107. of the Revised Code, the

trust is not a testanentary trust that is required to conply with

that chapter in order for its corpus to be legally distributed to

ot her beneficiaries in accordance with the provisions of the trust

upon the cessation of the present beneficial enjoynent. This

division applies to any trust that satisfies the provisions of

this division, whether the trust was executed prior to, on, or
after Cctober 10, 1991.
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Sec. 5804.03. A trust not created by will is validly created

if its creation conplies with the |aw of the jurisdiction in which

the trust instrunent was executed or the |law of the jurisdiction

in which, at the tine of creation., any of the follow ng applies:

(A) The settlor was domiciled in, had a place of abode in, or

was a national of the jurisdiction

(B) Atrustee was domiciled or had a place of business in the

jurisdiction.

(C) Any trust property was |located in the jurisdiction.

Sec. 5804.04. A trust may be created only to the extent that

its purposes are lawful., not contrary to public policy, and

possible to achieve. A trust exists, and its assets shall be held.

for the benefit of its beneficiaries in accordance with the

interests of the beneficiaries in the trust.

Sec. 5804.05. (A) A charitable trust may be created for the

relief of poverty, the advancenent of education or religion, the

pronption of health, governnental or nunicipal purposes, or other

pur poses the achi evenent of which is beneficial to the community.

(B) If the terns of a charitable trust do not indicate a

particular charitabl e purpose or beneficiary. the court may sel ect

one or nore charitable purposes or beneficiaries. The sel ection

nust be consistent with the settlor's intention to the extent it

can be ascert ai ned.

(C The settlor of a charitable trust, anpng others, may

naintain a proceeding to enforce the trust.

Sec. 5804.06. A trust is void to the extent its creation was

i nduced by fraud, duress., or undue influence. As used in this

section, "fraud," "duress.,"” and "undue influence" have the sane

Page 95

2850
2851
2852
2853

2854
2855

2856
2857

2858

2859
2860
2861
2862
2863

2864
2865
2866
2867

2868
2869
2870
2871
2872

2873
2874

2875
2876
2877



Sub. H. B. No. 416
As Reported by the House Civil and Commercial Law Committee

neani ngs for trust validity purposes as they have for purposes of

determining the validity of a will.

Sec. 5804.07. Except as required by any section of the
Revi sed Code not in Chapters 5801. to 5811. of the Revised Code, a

trust is not required to be evidenced by a trust instrunent. but

the creation of an oral trust and its terns may be established

only by clear and convinci ng evi dence.

Sec. 5804.08. (A) A trust may be created to provide for the

care of an animal alive during the settlor's |lifetine. The trust

term nates upon the death of the animal or, if the trust was

created to provide for the care of nore than one aninml alive

during the settlor's lifetine, upon the death of the |ast

surviving ani nal .

(B) A person appointed in the terns of a trust or, if no

person is so appointed, a person appointed by the court my

enforce a trust authorized by this section. A person having an

interest in the welfare of an aninmal that is provided care by a

trust authorized by this section nay request the court to appoint

a person to enforce the trust or to renbve a person_appointed.

(C) The property of a trust authorized by this section may be

applied only to its intended use, except to the extent the court

determ nes that the value of the trust property exceeds the anpunt

required for the intended use. Except as otherw se provided in the

terns of the trust, property not required for the intended use

nust be distributed to the settlor if then living or to the

settlor's successors in interest.

Sec. 5804.09. Except as otherw se provided in section 5804.08

of the Revised Code or any other section of the Revised Code:
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(A) A trust may be created for a noncharitabl e purpose

without a definite or definitely ascertai nable beneficiary or for

a _noncharitabl e but otherwi se valid purpose to be selected by the

trustee. A trust created for a noncharitabl e purpose may not be

enforced for nore than twenty-one vears.

(B) A trust authorized by this section may be enforced by a

person appointed in the terns of the trust or, if no person is so

appoi nted, by a person appointed by the court.

(C) The property of a trust authorized by this section may be

applied only to its intended use, except to the extent the court

determ nes that the value of the trust property exceeds the anpunt

requi red for the intended use. Except as otherw se provided in the

terns of the trust, property not required for the intended use

nust be distributed to the settlor if then living or to the

settlor's successors in interest.

Sec. 5804.10. (A In addition to the nethods of ternination
prescribed by sections 5804.11 to 5804.14 of the Revised Code, a

trust termnates to the extent the trust is revoked or expires

pursuant to its terns, a court determ nes that no purpose of the

trust remains to be achieved, or a court determ nes that the

pur poses of the trust have becone unlawful or inpossible to

achi eve.

(B) Atrustee or beneficiary may conmence a proceeding to

approve or di sapprove a proposed nodification or ternination under

sections 5804.11 to 5804.16 of the Revised Code or to approve or

di sapprove a trust conbination or division under section 5804.17

of the Revised Code. The settlor may comrence a proceeding to

approve or di sapprove a proposed nodification or term nation under

section 5804.11 of the Revised Code. The settlor of a charitable

trust may maintain a proceeding to nodify the trust under section
5804. 13 of the Revi sed Code.
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Sec. 5804.11. (A |If upon petition the court finds that the

settlor and all beneficiaries consent to the nodification or

termnation of a noncharitable irrevocable trust, the court shal

enter an order approving the nodification or term nation even if

the nodification or ternmination is inconsistent with a materia

pur pose of the trust. An agent under a power of attorney may

exercise a settlor's power to consent to a trust's nodification or

termination only to the extent expressly authorized by both the

power of attorney and the terns of the trust. The settlor's

guardi an of the estate may exercise a settlor's power to consent

to a trust's nodification or ternination with the approval of the

court supervising the guardianship if an agent is not so

aut hori zed. The guardian of the settlor's person nay exercise a

settlor's power to consent to a trust's nodification or

termnation with the approval of the court supervising the

guardi anship if an agent is not so authorized and a quardi an of

the estate has not been appointed. This division applies only to

irrevocable trusts created on or after the effective date of
Chapters 5801. to 5811. of the Revised Code and to revocable

trusts that becone irrevocable on or after the effective date of
Chapters 5801. to 5811. of the Revised Code. This division does
not apply to a noncharitable irrevocable trust described in 42
U.S.C.1396p(d)(4).

(B) A noncharitable irrevocable trust may be term nated upon

consent _of all of the beneficiaries if the court concludes that

continuance of the trust is not necessary to achieve any materia

pur pose of the trust. A noncharitable irrevocable trust may be

nodi fied, but not to renmove or replace the trustee, upon consent

of all of the beneficiaries if the court concl udes that

nodi fication is not inconsistent with a material purpose of the

trust. A spendthrift provision in the terns of the trust nmy, but

is not presuned to. constitute a material purpose of the trust.
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(C) Upon termnation of a trust under division (A or (B) of

this section, the trustee shall distribute the trust property as

agreed by the beneficiaries.

(D) If not all of the beneficiaries consent to a proposed

nodi fication or ternination of the trust under division (A or (B)

of this section, the court may approve the nodification or

termnation if the court is satisfied of both of the foll ow ng:

(1) That if all of the beneficiaries had consented, the trust

coul d have been nodified or term nated under this section;

(2) That the interests of a beneficiary who does not consent

will be adequately protected.

Sec. 5804.12. (A The court nmay nodify the admnistrative or

dispositive terns of a trust or termnate the trust if because of

ci rcunstances not anticipated by the settlor nodification or

termination will further the purposes of the trust. To the extent

practicable, the court shall make the nodification in accordance

with the settlor's probable intention

(B) The court may nodify the admnistrative terns of a trust

if continuation of the trust on its existing terns would be

i npracticable or inpair the trust's adninistration.

(CQ Upon termination of a trust under this section, the

trustee shall distribute the trust property in a manner consi stent

with the purposes of the trust.

Sec. 5804.13. (A Except as otherwi se provided in division

(B) of this section, if a particular charitable purpose becones

unl awful ., inpracticable, or inpossible to achieve, all of the

follow ng apply:

(1) The trust does not fail in whole or in part.

(2) The trust property does not revert to the settlor or the
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settlor's successors in interest.

(3) The court may apply cy pres to nodify or term nate the

trust by directing that the trust property be applied or

distributed, in whole or in part, in a manner _consistent with the

settlor's charitable purposes. In accordance with section 109. 25

of the Revised Code, the attorney general iS a necessary party to

a judicial proceeding brought under this section.

(B) A provision in the terns of a charitable trust for the

distribution of the trust property to a noncharitable beneficiary

prevails over the power of the court under division (A of this

section to apply cy pres to nodify or terninate the trust.

Sec. 5804.14. (A (1) Except as provided in division (A (2) of

this section, after notice to the qualified beneficiaries, the

trustee of an inter vivos trust consisting of trust property

having a total value of |l ess than one hundred thousand doll ars may

termnate the trust if the trustee concludes that the val ue of the

trust property is insufficient to justify the cost of

adm ni stration.

(2) Division (A (1) of this section does not apply to any of

the foll ow ng:

(a) A charitable trust that has one or nore charitable

organi zations as qualified beneficiaries:;

(b) A charitable trust the terns of which authorize or direct

the trustee to distribute trust income or principal to one or nore

charitable organizations to be selected by the trustee, or for one

or nore charitable purposes described in division (A of section

5804. 05 of the Revised Code, if any of the foll ow ng apply:

(i) The distributions nay be nade on the date that the trust

woul d be term nated under division (A (1) of this section

(ii) The distributions could be nade on the date that the
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trust would be term nated under division (A (1) of this section if

the interests of the current beneficiaries of the trust term nated

on that date, but the term nation of those interests would not

cause the trust to term nate.

(iii) The distributions could be nade on the date that the

trust would be termi nated under division (A (1) of this section

if the trust term nated on that date but not under that division

(B) If an inter vivos trust consists of trust property having

a total value of |l ess than one hundred thousand dollars, the court

may nodify or termnate the trust or renove the trustee and

appoint a different trustee if it determ nes that the value of the

trust property is insufficient to justify the cost of

adm ni stration.

(C) Upon the termnation of a trust pursuant to division

(A (1) of this section, the trustee shall distribute the trust

estate in _accordance with any provision specified in the trust

instrunent for the premature termnation of the trust. |If there is

no provision of that nature in the trust instrunment., the trustee

shall distribute the trust estate anong the beneficiaries of the

trust in accordance with their respective beneficial interests and

in a manner _that the trustee deternmnes to be equitable. For

pur poses of distributing the trust estate anpbng the beneficiaries

of the trust under this division, the trustee shall consider al

of the foll ow ng:

(1) The existence of any agreenent anpng the beneficiaries

wth respect to their beneficial interests:

(2) The actuarial values of the separate beneficial interests

of the beneficiaries;

(3) Any expression of preference of the beneficiaries that is

contained in the trust instrunent.
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(D) Upon the term nation of a trust pursuant to division (B)

of this section, the probate court shall order the distribution of

the trust estate in accordance with any provision specified in the

trust instrunment for the premature term nation of the trust. |f

there is no provision of that nature in the trust instrunent. the

probate court shall order the distribution of the trust estate

anong the beneficiaries of the trust in accordance with their

respective beneficial interests and in a nmanner that the court

deternm nes to be equitable. For purposes of ordering the

distribution of the trust estate anpng the beneficiaries of the

trust under this division, the court shall consider the three

factors listed in division (C of this section.

(E) The existence of a spendthrift or sinmlar provisionin a

trust instrument or will does not preclude the term nation of a

trust pursuant to this section

(F) This section does not apply to an easenent for

conservation or preservation

Sec. 5804.15. The court may reformthe terns of a trust, even

if they are unanbi guous, to conformthe terns to the settlor's

intention if it is proved by clear and convincing evidence that

both the settlor's intent and the terns of the trust were affected

by a mstake of fact or | aw, whether in expression or inducenent.

Sec. 5804.16. To achieve the settlor's tax objectives, the

court may nodify the terns of a trust in a nmanner that is not

contrary to the settlor's probable intention. The court my

provide that the nodification has retroactive effect.

Sec. 5804.17. After notice to the qualified beneficiaries, a

trustee may conbine two or nore trusts into a single trust or
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divide a trust into two or nore separate trusts if the result does

not inpair the rights of any beneficiary or adversely affect

achi evenent of the purposes of the trust.

Sec. 5804.18. A trust described in 42 U S.C 1396p(d)(4) is

irrevocable if the terns of the trust prohibit the settlor from

revoking it, whether or not the settlor's estate or the settlor's

heirs are naned as the renni nder beneficiary or beneficiaries of

the trust upon the settlor's death.

Sec. 5805.01. (A) A spendthrift provision is valid only if it

restrains both voluntary and involuntary transfer of a

beneficiary's interest or if it restrains involuntary transfer of

a beneficiary's interest and permts voluntary transfer of a

beneficiary's interest only with the consent of a trustee who is

not the beneficiary.

(B) Atermof a trust providing that the interest of a

beneficiary is held subject to a "spendthrift trust," or words of

simlar inport, is sufficient to restrain both voluntary and

involuntary transfer of the beneficiary's interest.

(C) A beneficiary may not transfer an interest in a trust in

violation of a valid spendthrift provision and, except as

ot herwi se provided in this chapter and in section 5810.04 of the

Revi sed Code. a creditor or assignee of the beneficiary may not

reach the interest or a distribution by the trustee before its

recei pt by the beneficiary. Real property or tangible persona

property that is owned by the trust but that is nade avail able for

a beneficiary's use or occupancy in accordance with the trustee's

authority under the trust instrunent shall not be considered to

have been distributed by the trustee or received by the

beneficiary for purposes of allowing a creditor or assignee of the

beneficiary to reach the property.
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Sec. 5805.02. (A As used in this section, "child" includes

any person for whom an order or judgnent for child support has

been entered in this or another state.

(B) Subject to section 5805.03 of the Revised Code. a

spendthrift provision is unenforceable against either of the

foll owi ng:

(1) The beneficiary's child or spouse who has a judgnent or

court order against the beneficiary for support, but only if

di stributions can be nade for the beneficiary's support under the

ternms of the trust;

(2) Aclaimof this state or the United States to the extent

provi ded by the Revised Code or federal |aw.

(C) A spendthrift provision is enforceabl e agai nst the

beneficiary's forner spouse.

(D) A claimant described in division (B) of this section may

obtain fromthe court an order attaching present or future

distributions to or for the benefit of the beneficiary. The court

nay limt the award to the relief that is appropriate under the

ci rcunst ances, considering anong any other factors detern ned

appropriate by the court the support needs of the beneficiary. the

beneficiary's spouse, and the beneficiary's dependent children or,

with respect to a beneficiary who is the recipient of public

benefits, the suppl enental needs of the beneficiary if the trust

was not intended to provide for the beneficiary's basic support.

(E) The only exceptions to the effectiveness of a spendthrift

provision are those described in divisions (B) and (D) of this
section, in division (B) of section 5805.05 of the Revised Code,
and in sections 5805.06 and 5810.04 of the Revised Code.

Sec. 5805.03. Notwithstanding anything to the contrary in

Page 104

3118
3119
3120

3121
3122
3123

3124
3125
3126
3127

3128
3129

3130
3131

3132
3133
3134
3135
3136
3137
3138
3139
3140
3141

3142
3143
3144
3145

3146



Sub. H. B. No. 416
As Reported by the House Civil and Commercial Law Committee

division (B) of section 5805.02 of the Revised Code, no creditor

or _assignee of a beneficiary of a wholly discretionary trust nmy

reach the beneficiary's interest in the trust, or a distribution

by the trustee before its receipt by the beneficiary. whether by

attachment of present or future distributions to or for the

benefit of the beneficiary, by judicial sale, by obtaining an

order conpelling the trustee to nake distributions fromthe trust,

or by any other neans, regardl ess of whether the trust instrunent

i ncl udes a spendthrift provision.

Sec. 5805.04. (A As used in this section, "child" includes

any person for whom an order or judgnent for child support has

been entered in this or any other state.

(B) Except as otherwi se provided in divisions (€ and (D) of

this section, whether or not a trust contains a spendthrift

provision, a creditor of a beneficiary may not conpel a

distribution that is subject to the trustee's discretion, even if

the discretion is expressed in the formof a standard of

distribution or the trustee has abused the discretion.

(C) Division (B) of this section does not apply to this state

for any claimfor support of a beneficiary in a state institution

if the terns of the trust do not include a spendthrift provision

and do include a standard for distributions to or for the

beneficiary under which the trustee may nake distributions for the

beneficiary's support.

(D) Unless the settlor has explicitly provided in the trust

that the beneficiary's child or spouse or both are excluded from

benefiting fromthe trust, to the extent a trustee of a trust that

is not a wholly discretionary trust has not conmplied with a

standard of distribution or has abused a discretion, both of the

foll owi ng apply:
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(1) The court may order a distribution to satisfy a judgnent

or court order against the beneficiary for support of the

beneficiary's child or spouse, provided that the court nay order

the distributions only if distributions can be nade for the

beneficiary's support under the terns of the trust and that the

court may not order any distributions under this division to

satisfy a judgnent or court order against the beneficiary for

support of the beneficiary's forner spouse.

(2) The court shall direct the trustee to pay to the child or

spouse the anpunt that is equitable under the circunstances but

not nore than the anpunt the trustee would have been required to

distribute to or for the benefit of the beneficiary had the

trustee conplied with the standard or not abused the discretion.

(E) Even if a trust does not contain a spendthrift provision,

to the extent a beneficiary's interest in a trust is subject to

the exercise of the trustee's discretion, whether or not such

discretion is subject to one or nore standards of distribution,

the interest may not be ordered sold to satisfy or partially

satisfy a claimof the beneficiary's creditor or assignee.

(F) If the trustee's or cotrustee's discretion to nake

distributions for the trustee's or cotrustee's own benefit is

limted by an ascertai nable standard, a creditor nay not reach or

conpel distribution of the beneficial interest except to the

extent the interest would be subject to the creditor's claimif

the beneficiary were not acting as trustee or cotrustee.

Sec. 5805.05. (A) To the extent that a trust that gives a

beneficiary the right to receive one or nore mandatory

distributions does not contain a spendthrift provision., the court

may aut horize a creditor or assignee of the beneficiary to attach

present or future nmandatory distributions to or for the benefit of

the beneficiary or to reach the beneficiary's interest by other
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neans. The court may limt an award under this section to the

relief that is appropriate under the circunstances, considering

anong any other factors deterni ned appropriate by the court, the

support needs of the beneficiary, the beneficiary's spouse. and

the beneficiary's dependent children or, with respect to a

beneficiary who is the recipient of public benefits, the

suppl enental needs of the beneficiary if the trust was not

intended to provide for the beneficiary's basic support. If in

exercising its power under this section the court decides to order

either a sale of a beneficiary's interest or that a |lien be pl aced

on the interest, in deciding between the two types of action. the

court shall consider anpbng any other factors it considers rel evant

the anpbunt of the claimof the creditor or assignee and the

proceeds a sale would produce relative to the potential val ue of

the interest to the beneficiary.

(B) Whether or not a trust contains a spendthrift provision,

a creditor or assignee of a beneficiary may reach a nmandatory

distribution the beneficiary is entitled to receive if the trustee

has not made the distribution to the beneficiary within a

reasonable tine after the designated distribution date.

Sec. 5805.06. (A) Wiether or not the terns of a trust contain

a spendthrift provision, all of the foll owi ng apply:

(1) During the lifetine of the settlor, the property of a

revocable trust is subject to clains of the settlor's creditors.

(2) Wth respect to an irrevocable trust, a creditor or

assignee of the settlor may reach the maxi num anount that can be

distributed to or for the settlor's benefit. If a trust has nore

than one settlor, the anount the creditor or assignee of a

particul ar settlor nay reach nay not exceed the settlor's interest

in the portion of the trust attributable to that settlor's
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contribution.

(3) Wth respect to a trust described in 42 U S.C. section
1396p(d)(4)(A) or (O, the court may linmt the award of a

settlor's creditor under division (A (1) or (2) of this section to

the relief that is appropriate under the circunstances,

consi dering anobng any other factors determ ned appropriate by the

court, the supplenental needs of the beneficiary.

(B) For purposes of this section, all of the foll ow ng apply:

(1) The holder of a power of withdrawal is treated in the

same _nmanner_as the settlor of a revocable trust to the extent of

the property subject to the power during the period the power may

be exerci sed.

(2) Upon the | apse, release, or waiver of the power of

withdrawal , the holder is treated as the settlor of the trust only

to the extent the value of the property affected by the | apse.

rel ease, or waiver exceeds the greatest of the foll owi ng anpunts:

(a) The anount specified in section 2041(b)(2) or 2514(e) of

the I nternal Revenue Code:

(b) If the donor of the property subject to the holder's

power of withdrawal is not nmarried at the tine of the transfer of

the property to the trust, the anmpunt specified in section 2503(b)

of the Internal Revenue Code;

(c) If the donor of the property subject to the holder's

power of withdrawal is married at the tine of the transfer of the

property to the trust, twice the anount specified in section
2503(b) of the Internal Revenue Code.

Sec. 5805.07. Trust property is not subject to personal

obligations of the trustee, even if the trustee becones insolvent

or_bankr upt.

Page 108

3238

3239
3240
3241
3242
3243
3244

3245

3246
3247
3248
3249

3250
3251
3252
3253

3254
3255

3256
3257
3258
3259

3260
3261
3262
3263

3264
3265
3266



Sub. H. B. No. 416
As Reported by the House Civil and Commercial Law Committee

Sec. 5806.01. The capacity required to create, anend, revoke,

or add property to a revocable trust, or to direct the actions of

the trustee of a revocable trust, is the sane as that required to

make a will.

Sec. 5806.02. (A Unless the terns of a trust expressly

provide that the trust is irrevocable, the settlor may revoke or

anend the trust. This division does not apply to a trust created

under an instrunment executed before the effective date of this

section.

(B) If a revocable trust is created or funded by nore than

one settlor, all of the foll owi ng apply:

(1) To the extent the trust consists of community property.

ei ther spouse acting alone may revoke the trust, but the trust may

be anended only by joint action of both spouses.

(2) To the extent the trust consists of property other than

community property, each settlor may revoke or amend the trust

with regard to the portion of the trust property attributable to

that settlor's contribution.

(3) Upon the revocation or anendnent of the trust by |ess

than all of the settlors, the trustee shall pronptly notify the

ot her settlors of the revocation or anmendnment.

(G The settlor may revoke or amend a revocabl e trust by

substantial conpliance with a nethod provided in the terns of the

trust or, if the terns of the trust do not provide a nethod, by

any other nethod manifesting clear and convincing evidence of the

settlor's intent, provided that a revocable trust may not be

revoked or anended by a will or codicil, regardl ess of whether it

refers to the trust or specifically devises property that would

ot herwi se have passed according to the terns of the trust unl ess

the terns of the trust expressly allowit to be revoked or anended
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by a will or codicil.

(D) Upon revocation of a revocable trust, the trustee shal

deliver the trust property as the settlor directs.

(E) An agent under a power of attorney may exercise a

settlor's powers with respect to revocation, anendnent. or

distribution of trust property only to the extent expressly

aut hori zed by both the terns of the trust and the power.

(F) A quardian of the estate of the settlor or, if no

guardi an of the estate has been appointed, a gquardi an of the

person of the settlor may exercise a settlor's powers with respect

to revocation, anendnment. or distribution of trust property only

with the approval of the court supervising the guardi anship

(G A trustee who does not know that a trust has been revoked

or anended is not |liable to the settlor or settlor's successors in

interest for distributions nade and ot her actions taken on the

assunption that the trust had not been anended or revoked.

Sec. 5806.03. (A During the lifetine of the settlor of a

revocable trust, whether or not the settlor has capacity to revoke

the trust, the rights of the beneficiaries are subject to the

control of, and the duties of the trustee are owed exclusively to,

the settlor. |If the trustee breaches its duty during the lifetine

of the settlor, any recovery obtained fromthe trustee after the

settl or becones incapacitated or dies shall be apportioned by the

court. |If the settlor is living when the recovery is obtained, the

court shall apportion the recovery between the settlor and the

trust, or allocate the entire recovery to the settlor or the

trust, as it determ nes to be equitable under the circunstances.

If the settlor is not living when the recovery i s obtained, the

court shall apportion the recovery between the settlor's estate

and the trust, or allocate the entire recovery to the settlor's
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estate or the trust, as it determ nes to be equitable under the

Ci rcunst ances.

(B) During the period the power may be exerci sed, the hol der

of a power of withdrawal has the rights of a settlor of a

revocable trust under this section to the extent of the property

subj ect to the power

Sec. 230653121 5806.04. (A Any of the follow ng actions
pertaining to a revocable trust that is nmade irrevocable by the
death of the granteor settlor of the trust shall be comrenced
within two years after the date of the death of the granter

settlor of the trust:
(1) An action to contest the validity of the trust;

(2) An action to contest the validity of any anendnent to the
trust that was nade during the lifetine of the grante+r settlor of

the trust;

(3) An action to contest the revocation of the trust during

the lifetime of the granter settlor of the trust;

(4) An action to contest the validity of any transfer made to

the trust during the lifetinme of the granter settlor of the trust.

(B) Upon the death of the granter settlor of a revocable
trust that was nade irrevocable by the death of the granter
settlor, the trustee, without liability, may proceed to distribute
the trust property in accordance with the terns of the trust

unl ess either of the follow ng applies:

(1) The trustee has actual know edge of a pending action to
contest the validity of the trust, any amendnent to the trust, the
revocation of the trust, or any transfer made to the trust during
the lifetine of the granter settlor of the trust.

(2) The trustee receives witten notification froma
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potential contestant of a potential action to contest the validity
of the trust, any amendnent to the trust, the revocation of the
trust, or any transfer made to the trust during the lifetine of
t he grantoer settlor of the trust, and the action is actually filed
within ninety days after the witten notification was given to the

trustee.

(C If adistribution of trust property is nade pursuant to
division (B) of this section, a beneficiary of the trust shal
return any distribution to the extent that it exceeds the
di stribution to which the beneficiary is entitled if the trust, an
amendnent to the trust, or a transfer made to the trust later is

determ ned to be invalid.

(D) This section applies only to revocable trusts that are
nmade irrevocable by the death of the grantor settlor of the trust
if the grantor dies on or after theeffective date of this section
July 23, 2002.

Sec. 5807.01. (A) Except as otherwi se provided in division

(G of this section., a person designated as trustee accepts the

trusteeship by substantially conplving with a nethod of acceptance

provided in the terns of the trust or, if the terns of the trust

do not provide a nethod or the nethod provided in the terns i s not

expressly made exclusive, by accepting delivery of the trust

property, exercising powers or perforning duties as trustee, or

ot herwi se indicating acceptance of the trusteeshinp.

(B) A person designated as trustee who has not vet accepted

the trusteeship may reject the trusteeship. A designated trustee

who does not accept the trusteeship within a reasonable tine after

knowi ng of the designation is deened to have rejected the

t rust eeshi p.

(G A person designated as trustee, w thout accepting the
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trusteeship., may do either or both of the foll ow ng:

(1) Act to preserve the trust property if, within a

reasonable tine after acting, the person sends a rejection of the

trusteeship to the settlor or, if the settlor is dead or | acks

capacity, to a gqualified beneficiary:;

(2) Inspect or investigate trust property to determ ne

potential liability under environnental or other |aw or for any

ot her purpose.

Sec. 5807.02. (A) A trustee shall qgive bond to secure

performance of the trustee's duties only if the court finds that a

bond is needed to protect the interests of the beneficiaries or is

required by the terns of the trust and the court has not di spensed

with the requirenent

(B) The court may specify the anount of a bond, its

liabilities, and whether sureties are necessary. The court nmy

nodify or termnate a bond at any tine.

(C A requlated financial -service institution qualified to do

trust business in this state need not give bond, even if required

by the terns of the trust.

Sec. 5807.03. (A) If there are three or nore cotrustees

serving, the cotrustees may act by mapjority decision

(B) If a vacancy occurs in a cotrusteeship, the remaining

cotrustees may act for the trust.

(C) A cotrustee nust participate in the perfornmance of a

trustee's function unless the cotrustee i s unavailable to perform

the function because of absence., illness., disqualification under

other law, or other tenporary incapacity or the cotrustee has

properly del egated the perfornance of the function to another

trustee.
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(D) If a cotrustee is unavailable to performduties because

of absence, illness, disqualification under other |aw, or other

tenporary incapacity and pronpt action is necessary to achi eve the

pur poses of the trust or to avoid injury to the trust property,

the remnining cotrustee or a mpjority of the renmining cotrustees

may act for the trust.

(E) Atrustee may delegate to a cotrustee duties and powers

that a prudent trustee of conparable skills could properly

del eqgat e under the circunstances. A del egati on made under this

di vision shall be governed by section 5808.07 of the Revi sed Code.

Unl ess a del egation was irrevocable, a trustee may revoke a

del egation previously nade.

(F) Except as otherw se provided in division (G of this

section, and subject to divisions (C) and (E) of this section, a

trustee who does not join in an action of another trustee is not

|iable for the action.

(G Except as otherwi se provided in this division, each

trustee shall exercise reasonable care to prevent a cotrustee from

conmmitting a serious breach of trust and to conpel a cotrustee to

redress a serious breach of trust. A trustee is not required to

exerci se reasonable care of that nature under this division, and a

trustee is not liable for resulting | osses, when section 5815. 25

of the Revised Code is applicable or there is nore than one other

trustee and the other trustees act by mpjority vote.

(H A dissenting trustee who joins in an action at the

direction of the majority of the trustees and who notified any

cotrustee of the dissent at or before the tine of the action is

not liable for the action.

Sec. 5807.04. (A) A vacancy in a trusteeship occurs under any

of the follow ng circunstances:
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(1) A person designated as trustee rejects the trusteeship:

(2) A person designated as trustee cannot be identified or

does not exi st;

(3) A trustee resiagns:

(4) A trustee is disqualified or renoved;

(5) A trustee dies;

(6) A gquardian of the estate or person i s appointed for an

i ndi vi dual serving as trustee.

(B) If one or nore cotrustees remain in office, a vacancy in

a trusteeship need not be filled. A vacancy in a trusteeship nust

be filled if the trust has no remmining trustee.

(G A vacancy in a trusteeship of a noncharitable trust that

is required to be filled nust be filled in the foll ow ng order of

priority:

(1) By a person designated in the terns of the trust to act

as _successor trustee;

(2) By a person appoi nted by soneone designated in the terns

of the trust to appoint a successor trustee;

(3) By a person appointed by unani nbus agreenent of the

qual ified beneficiaries;

(4) By a person appointed by the court.

(D) A vacancy in a trusteeship of a charitable trust that is

required to be filled nmust be filled in the foll owi ng order of

priority:

(1) By a person designated in the terns of the trust to act

as successor trustee;

(2) By a person appointed by sonmeone designated in the terns

of the trust to appoint a successor trustee;
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(3) By a person selected by the charitable organi zations

expressly designated to receive distributions under the terns of

the trust;

(4) By a person appointed by the court.

(E) Whether or not a vacancy in a trusteeship exists or is

required to be filled, the court nmay appoint an additional trustee

or _special fiduciary whenever the court considers the appoi ntnent

necessary for the administration of the trust.

Sec. 5807.05. (A A trustee nay resign upon at least thirty

days' notice to the qualified beneficiaries, the settlor, if

living, and all cotrustees or with the approval of the court.

(B) In approving a resignation of a trustee, the court may

i ssue orders and i npose conditions reasonably necessary for the

protection of the trust property.

(G Any liability of a resigning trustee or of any sureties

on the trustee's bond for acts or om ssions of the trustee is not

di scharged or affected by the trustee's resignation.

Sec. 5807.06. (A) The settlor. a cotrustee, or a beneficiary

nay request the court to renpve a trustee, or the court nay renove

a trustee on its own initiative.

(B) The court may renpve a trustee for any of the foll ow ng

reasons:

(1) The trustee has commtted a serious breach of trust;

(2) Lack of cooperation anbng cotrustees substantially

inpairs the admnistration of the trust:;

(3) Because of unfitness, unwillingness, or persistent

failure of the trustee to administer the trust effectively, the

court deternmi nes that renpoval of the trustee best serves the
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interests of the beneficiaries.

(G Pending a final decision on a request to renove a

trustee, or inlieu of or in addition to renoving a trustee, the

court may order any appropriate relief under division (B) of

section 5810.01 of the Revised Code that is necessary to protect

the trust property or the interests of the beneficiaries.

Sec. 5807.07. (A) Unless a cotrustee remains in office or the

court otherwise orders, and until the trust property is delivered

to a successor _trustee or other person entitled to it, a trustee

who has resigned or been renoved has the duties of a trustee and

the powers necessary to protect the trust property.

(B) A trustee who has resigned or been renoved shall proceed

expeditiously to deliver the trust property within the trustee's

possession to the cotrustee, successor trustee, or other person

entitled to it.

Sec. 5807.08. (A) If the terms of a trust do not specify the

trustee's conpensation, a trustee is entitled to conpensation that

is reasonabl e under the circunstances.

(B) If the terns of a trust specify the trustee's

conpensation, the trustee is entitled to be conpensated as

specified, but the court may all ow nore or | ess conpensation if

the duties of the trustee are substantially different fromthose

cont enpl ated when the trust was created or the conpensation

specified by the terns of the trust would be unreasonably | ow or

hi gh.

Sec. 5807.09. (A Atrustee is entitled to be reinbursed out

of the trust property., with interest as appropriate, for expenses

that were properly incurred in the adnmnistration of the trust

and, to the extent necessary to prevent unjust enrichment of the
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trust, expenses that were not properly incurred in the

adm ni stration of the trust.

(B) An advance by the trustee of noney for the protection of

the trust gives rise to a lien against trust property to secure

rei nbursenent with reasonabl e interest.

Sec. 5808.01. Upon acceptance of a trusteeship., the trustee

shall adm nister the trust in good faith, in accordance with its

terns and purposes and the interests of the beneficiaries, and in
accordance with Chapters 5801. to 5811. of the Revi sed Code.

Sec. 5808.02. (A) A trustee shall adninister the trust solely

in the interests of the beneficiaries.

(B) Subject to the rights of persons dealing with or

assisting the trustee as provided in section 5810.12 of the

Revi sed Code, a sale., encunbrance, or other transaction involving

the investnent or nmanagenent of trust property entered into by the

trustee for the trustee's own personal account or that is

otherwi se affected by a conflict between the trustee's fiduciary

and personal interests is voidable by a beneficiary affected by

the transaction unless one of the follow ng applies:

(1) The transaction was authorized by the terns of the trust

or by other provisions of the Revised Code.

(2) The transaction was approved by the court.

(3) The beneficiary did not commence a judicial proceeding
within the tinme all owed by section 5810.05 of the Revised Code.

(4) The beneficiary consented to the trustee's conduct,

ratified the transaction, or released the trustee in conpliance
with section 5810.09 of the Revised Code.

(5) The transaction involves a contract entered into or claim
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acquired by the trustee before the person becane or contenpl at ed

becom ng trustee.

(G A sale, encunbrance, or other transaction involving the

invest ment or managenent of trust property is presuned to be

affected by a conflict between personal and fiduciary interests if

it is entered into by the trustee with one of the foll ow ng:

(1) The trustee's spouse;

(2) The trustee's descendant, sibling, or parent or the

spouse of a trustee's descendant, sibling, or parent;

(3) An agent or attorney of the trustee;

(4) A corporation or other person or enterprise in which the

trustee, or a person that owns a significant interest in the

trustee, has an interest that mght affect the trustee's best

j udgrrent .

(D) _A transaction not concerning trust property in which the

trustee engages in the trustee's individual capacity involves a

conflict between personal and fiduciary interests if the

transaction concerns an opportunity properly belonging to the

trust.

(E) An investnment by a trustee that is pernitted by other

provi sions of the Revised Code is not presuned to be affected by a

conflict between personal and fiduciary interests if the

i nvest ment ot herwi se conplies with the prudent investor rule of
Chapt er 5809. of the Revised Code.

(F) In voting shares of stock or in exercising powers of

control over sinmlar interests in other forns of enterprise, the

trustee shall act in the best interests of the beneficiaries. |f

the trust is the sole owner of a corporation or other form of

enterprise, the trustee shall elect or appoint directors or other

nmanagers who will nanage the corporation or enterprise in the best
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interests of the beneficiaries.

(G This section does not preclude either of the foll ow ng:

(1) Any transaction authorized by another section of the
Revi sed Code:

(2) Unless the beneficiaries establish that it is unfair, any

of the follow ng transactions:

(a) An agreenent between a trustee and a beneficiary relating

to the appointnent or conpensation of the trustee;

(b) Paynment of reasonabl e conpensation to the trustee;

(c) A transaction between a trust and another trust,

decedent's estate, or quardi anship of which the trustee is a

fiduciary or in which a beneficiary has an interest;

(d) A deposit of trust noney in a requl ated

financial -services institution that is an affiliate of the

trustee;

(e) An advance by the trustee of noney for the protection of

the trust.

(H The court may appoint a special fiduciary to nake a

decision with respect to any proposed transaction that n ght

violate this section if entered into by the trustee.

Sec. 133955 5808. 03. AAAtrustee——shall—invest—andranage
: he | I ciaries.

By If a trust has two or nore beneficiaries, the trustee

shall act inpartially in investing and, managi ng, and distributing

the trust assets—takinrginteo—account—any—di-ffering property,

gi ving due regard to the beneficiaries' respective interests of
he | i ciaries.

Sec. 5808.04. A trustee shall adm nister the trust as a
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prudent person would and shall consi der the purposes, terns,

di stributional requirenents, and other circunstances of the trust.

In satisfying this standard, the trustee shall exercise reasonabl e

care, skill, and caution

Sec. 133957 5808.05. Except as otherwi se permitted by | aw,
i N Hvesting—and—ranrag-rg administering a trust assets, a trustee

may oAby incur only costs that are appropriate and reasonable in

relation to the assets, the purposes of the trust, and the skills

of the trustee.

Sec. 5808.06. A trustee who has special skills or expertise,

or is named trustee in reliance upon the trustee's representation

that the trustee has special skills or expertise, shall use those

special skills or expertise.

Sec. 133959 5808.07. (A) A trustee nay del egate Hhvestrent
duti es and menagenent—funetions—ofatrust powers that a prudent
trustee having conparable skills could properly del egate under the
circunstances. In accordance with this division, a trustee shal
exerci se reasonable care, skill, and caution in doing all of the

foll ow ng:

(1) Selecting an agent, cotrustee, or other fiduciary to whom

the del egation i s nmade;

(2) Establishing the scope and terns of the del egation

consistent with the purposes and terns of the trust;

(3) Periodically reviewing the agent's, cotrustee's, or other

fiduciary's actions in order to nonitor the agent's, cotrustee's,

or other fiduciary's performance and conpliance with the terns of

t he del egati on.

(B) In perform ng inavestwent—or—ranagenrenrt—functions—of a
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trust—that—are del egat ed te—an—agent function, an agent,

cotrustee, or other fiduciary owes a duty to the trust to exercise

reasonabl e care to conply with the terns of the del egation

(C A trustee who conplies with division (A of this section
is not liable to the beneficiaries of the trust or to the trust

for the decisions or actions of the agent, cotrustee, or other

fiduciary to whomthe function was del egat ed.

(D) By accepting the del egati on of investrent powers or
ranagerent—funetions duties fromthe trustee of a trust that is

subject to the laws of this state, an agent, cotrustee, or other

fiduciary subnits to the jurisdiction of this state.

Sec. 5808.08. (A Wile a trust is revocable, the trustee may

follow a direction of the settlor that is contrary to the terns of

the trust.

(B) As provided in section 5815.25 of the Revised Code, a

trustee is not liable for |osses resulting fromcertain actions or

failures to act when other persons are granted certain powers with

respect to the admnistration of the trust.

(G The terns of a trust may confer upon a trustee or other

person a power to direct the nodification or ternination of the

trust.

(D) A person other than a beneficiary who holds a power to

direct is presunptively a fiduciary who, as a fiduciary, is

required to act in good faith with regard to the purposes of the

trust and the interests of the beneficiaries. The holder of a

power to direct is liable for any loss that results from breach of

a fiduciary duty.

Sec. 5808.09. A trustee shall take reasonable steps to take

control of and protect the trust property.
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Sec. 5808.10. (A) A trustee shall keep adequate records of

the adm nistration of the trust.

(B) A trustee shall keep trust property separate fromthe

trustee's own property.

(C) Except as otherw se provided in division (D) of this

section and in section 2131.21 of the Revised Code, a trustee not

subject to federal or state banking requlation shall cause the

trust property to be designated so that the interest of the trust,

to the extent feasible, appears in records maintained by a party

other than a trustee or beneficiary.

(D) If the trustee nnintains records clearly indicating the

respective interests, a trustee may invest as a whole the property

of two or nore separate trusts.

Sec. 5808.11. A trustee shall take reasonable steps to

enforce clains of the trust and to defend cl ai ns agai nst the

trust.

Sec. 5808.12. A trustee shall take reasonable steps to

collect trust property held by third persons. The responsibility

of a successor trustee with respect to the adninistration of the

trust by a prior trustee shall be governed by section 5815.24 of
the Revi sed Code.

Sec. 5808.13. (A A trustee shall keep the current

beneficiaries of the trust reasonably inforned about the

adm ni stration of the trust and of the material facts necessary

for themto protect their interests. Unl ess unreasonabl e under the

circunstances, a trustee shall pronptly respond to a beneficiary's

request for information related to the adm nistration of the

trust.
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(B) Atrustee shall do all of the follow ng:

(1) Upon the request of a beneficiary, pronptly furnish to

the beneficiary a copy of the trust instrunent. If the settlor of

a revocabl e trust that has becone irrevocable has conpletely

restated the terns of the trust, the trust instrunent furni shed by

the trustee shall be the restated trust instrunent, including any

anendnents to the restated trust instrunment. Nothing in division

(B)(1) of this section limts the ability of a beneficiary to

obtain a copy of the original trust instrunent, any other

restatenents of the original trust instrunent, or anendnents to

the original trust instrunent and any other restatenents of the

original trust instrunent in a judicial proceeding with respect to

the trust.

(2) Wthin sixty days after accepting a trusteeship, notify

the current beneficiaries of the acceptance and of the trustee's

nane, address, and tel ephone nunber:

(3) Wthin sixty days after the date the trustee acquires

know edge of the creation of an irrevocable trust, or the date the

trustee acquires know edge that a fornerly revocable trust has

beconme irrevocable., whether by the death of the settlor or

otherwise, notify the current beneficiaries of the trust's

exi stence, of the identity of the settlor or settlors, of the

right to request a copy of the trust instrunent, and of the right

to a trustee's report as provided in division (C of this section;

(4) Notify the current beneficiaries in advance of any change

in the nethod or rate of the trustee's conpensati on

(C) Atrustee shall send to the current beneficiaries, and to

ot her beneficiaries who request it, at |least annually and at the

termnation of the trust, a report of the trust property,

liabilities, receipts, and disbursenents, including the source and

ampbunt of the trustee's conpensation, a listing of the trust
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assets, and, if feasible, the trust assets' respective market

val ues. Upon a vacancy in a trusteeship, unless a cotrustee

remains in office, a report for the period during which the forner

trustee served nust be sent to the current beneficiaries by the

former trustee. A personal representative or guardian may send the

current beneficiaries a report on behalf of a deceased or

i ncapaci tated trustee.

(D) A beneficiary may waive the right to a trustee's report

or _other information otherw se required to be furni shed under this

section. A beneficiary, with respect to future reports and other

i nformation, may withdraw a wai ver previously given.

(E) The trustee may provide information and reports to

beneficiaries to whomthe provided infornmation and reports are not

requi red to be provided under this section.

(F) Divisions (B)(2) and (3) of this section apply only to a

trustee who accepts a trusteeship on or after the effective date

of this section, to an irrevocable trust created on or after the

effective date of this section. and to a revocable trust that

beconmes irrevocable on or after the effective date of this

section.

Sec. 5808.14. (A) The judicial standard of review for

di scretionary trusts is that the trustee shall exercise a

di scretionary power reasonably, in good faith, and in accordance

with the terns and purposes of the trust and the interests of the

beneficiaries, except that a reasonabl eness standard shall not be

applied to the exercise of discretion by the trustee of a wholly

discretionary trust. The greater the grant of discretion by the

settlor to the trustee, the broader the range of pernissible

conduct by the trustee in exercising it.

(B) Subject to division (D) of this section, and unless the
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terns of the trust expressly indicate that a rule in this division

does not appl y:

(1) A person other than a settlor who is a beneficiary and

trustee of a trust that confers on the trustee a power to nake

discretionary distributions to or for the trustee's personal

benefit may exercise the power only in accordance with an

ascertai nabl e standard.

(2) A trustee may not exercise a power to nake discretionary

distributions to satisfy a | egal obligation of support that the

trustee personally owes another person

(O A power whose exercise is linmted or prohibited by

division (B) of this section nany be exercised by a mpjority of the

remai ni ng trustees whose exercise of the power is not so limted

or prohibited. If the power of all trustees is so limted or

prohi bited, the court nmay appoint a special fiduciary with

authority to exercise the power.

(D) Division (B) of this section does not apply to any of the

fol |l owi ng:

(1) A power held by the settlor's spouse who is the trustee

of a trust for which a nmarital deduction, as defined in section
2056(b) (5) or 2523(e) of the Internal Revenue Code, was previously

al | owed:;

(2) Any trust during any period that the trust may be revoked

or anmended by its settlor

(3) Atrust if contributions to the trust qualify for the

annual excl usi on_under section 2503(c) of the Internal Revenue
Code.

Sec. 5808.15. (A) A trustee, without authorization by the

court, may exercise powers conferred by the terns of the trust

and, except as limted by the ternms of the trust, may exercise al
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of the foll owi ng powers:

(1) Al powers over the trust property that an unnarried

conpet ent _owner has over individually owned property:;

(2) Any other powers appropriate to achieve the proper

i nvest nent, nmanagenent., and distribution of the trust property;

(3) Any other powers conferred by Chapters 5801. to 5811. of
the Revi sed Code.

(B) The exercise of a power is subject to the fiduciary
duties prescribed by Chapter 5808. of the Revised Code.

Sec. 5808.16. Wthout linmting the authority conferred by

section 5808.15 of the Revised Code, a trustee may do all of the

foll owi ng:

(A) Collect trust property and accept or reject additions to

the trust property froma settlor or any other person;

(B) Acquire or sell property., for cash or on credit, at

public or private sale;

(O Exchange, partition, or otherw se change the character of

ftrust property;

(D) Deposit trust noney in an account in a requl ated

financial -service institution;

(E) Borrow noney, with or without security, and nortgage or

pl edge trust property for a period within or extendi ng beyond the

duration of the trust;

(F) Wth respect to an interest in a proprietorship,

partnership, limted liability conpany. business trust,

corporation, or other formof business or enterprise, continue the

busi ness or other enterprise and take any action that may be taken

by sharehol ders, nenbers. or property owners. including nmeraqing,
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di ssol ving, or otherw se changi ng the form of busi ness

organi zation or contributing additional capital;

(G Wth respect to stocks or other securities, exercise the

rights of an absolute owner, including the right to do any of the

foll owi ng:

(1) Vote, or give proxies to vote, with or without power of

substitution, or enter into or continue a voting trust agreenent:

(2) Hold a security in the nane of a nom nee or in other form

wi thout disclosure of the trust so that title may pass by

delivery:

(3) Pay calls, assessnments. and other suns chargeabl e or

accruing against the securities and sell or exercise stock

subscription or conversion rights;

(4) Deposit the securities with a depositary or other

reqgul ated financial -service institution.

(H Wth respect to an interest in real property, construct,

or make ordinary or extraordinary repairs to, alterations to, or

inprovenents in, buildings or other structures, denplish

i nprovenents, raze existing or erect new party walls or buil di ngs,

subdi vi de or develop | and, dedicate land to public use or grant

public or private easenents, and nake or vacate plats and adjust

boundari es;

(1) Enter into a lease for any purpose as |lessor or |essee,

including a | ease or other arrangenent for exploration and renpval

of natural resources, with or without the option to purchase or

renew, for a period within or extending beyond the duration of the

trust;

(J) Gant an option involving a sale, |ease, or other

di sposition of trust property or acquire an option for the

acqui sition of property, including an option exercisabl e beyond
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the duration of the trust, and exercise an option so acquired:

(K) Insure the property of the trust agai nst damage or | oss

and insure the trustee, the trustee's agents, and beneficiaries

against liability arising fromthe admnistration of the trust;

(L) Abandon or decline to admi nister property of no value or

of insufficient value to justify its collection or continued

adm ni stration;

(M Wth respect to possible liability for violation of

environnental |aw, do any of the foll ow ng:

(1) Inspect or investigate property the trustee holds or has

been asked to hold. or property owned or operated by an

organi zation in which the trustee holds or has been asked to hold

an_interest, for the purpose of determ ning the application of

environnental |law with respect to the property;

(2) Take action to prevent, abate, or otherw se renedy any

actual or potential violation of any environnental |aw affecting

property held directly or indirectly by the trustee, whether taken

before or after the assertion of a claimor the initiation of

gover nnental enf orcenent

(3) Decline to accept property into trust or disclaimany

power with respect to property that is or may be burdened with

liability for violation of environnental |aw

(4) Conpronise clains against the trust that nay be asserted

for an all eged violation of environnental |aw

(5) Pay the expense of any inspection. review_ abatenent., or

renedial action to conply with environnental [|aw

(N) Pay or contest any claim settle a claimby or against

the trust, and release, in whole or in part, a claimbelonging to

the trust;

(O Pay taxes, assessnents, conpensation of the trustee and
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of enpl oyees and agents of the trust., and other expenses incurred

in the adm nistration of the trust;

(P) Exercise elections with respect to federal, state, and

| ocal taxes:

(Q Select a node of paynent under any enpl oyee benefit or

retirement plan, annuity, or life insurance policy payable to the

trustee, exercise rights under any enpl oyee benefit or retirenent

plan, annuity., or life insurance policy payable to the trustee,

including the right to indemification for expenses and agai nst

liabilities, and take appropriate action to collect the proceeds;

(R Make | oans out of trust property. including |loans to a

beneficiary on terns _and conditions the trustee considers to be

fair and reasonabl e under the circunstances, and the trustee has a

lien on future distributions for repaynent of those |oans;

(S) Pledge the property of a revocable trust to guarantee

| oans made by others to the settlor of the revocable trust, or, if

the settlor so directs, to quarantee | oans made by others to a

third party:

(T) Appoint a trustee to act in another jurisdiction with

respect to trust property located in the other jurisdiction,

confer upon the appointed trustee all of the powers and duties of

the appointing trustee, require that the appointed trustee furnish

security, and renove any trustee so appointed;

(U Pay an anmpunt distributable to a beneficiary who is under

a legal disability or who the trustee reasonably believes is

incapacitated, by paving it directly to the beneficiary or

applving it for the beneficiary's benefit, or by doing any of the

foll ow ng:

(1) Paying it to the beneficiary's gquardi an of the estate,

or, if the beneficiary does not have a quardian of the estate, the
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beneficiary's quardi an of the person;

(2) Paying it to the beneficiary's custodi an under sections
5814.01 to 5814.09 of the Revised Code and, for that purpose,

creating a custodi anshi p;:

(3) If the trustee does not know of a gquardi an of the person

or estate, or custodian, paying it to an adult relative or other

person _having | eqgal or physical care or custody of the

beneficiary, to be expended on the beneficiary's behal f;

(4) Managing it as a separate fund on the beneficiary's

behal f, subject to the beneficiary's continuing right to w thdraw

the distribution.

(VM) _On distribution of trust property or the division or

termnation of a trust, nmake distributions in divided or undivided

interests, allocate particular assets in proportionate or

di sproportionate shares, value the trust property for those

pur poses, and adjust for resulting differences in val uation;

(W Resolve a dispute concerning the interpretation of the

trust or its admnistration by nediation. arbitration, or other

procedure for alternative dispute resol ution

(X) Prosecute or defend an action, claim or judicial

proceeding in any jurisdiction to protect trust property and the

trustee in the performance of the trustee's duties;

(Y) Sign and deliver contracts and other instrunents that are

useful to achieve or facilitate the exercise of the trustee's

OWer s.

(Z) On termnation of the trust, exercise the powers

appropriate to wind up the adnmnistration of the trust and

distribute the trust property to the persons entitled to it.

Sec. 5808.17. (A Upon term nation or partial term nation of
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a trust, the trustee nmay send to the beneficiaries a proposal for

distribution. The right of any beneficiary to object to the

proposed distribution term nates if the beneficiary does not

notify the trustee of an objection within thirty days after the

proposal was sent but only if the proposal inforned the

beneficiary of the right to object and of the tine allowed for

obj ecti on.

(B) Upon the occurrence of an event ternminating or partially

terminating a trust, the trustee shall proceed expeditiously to

distribute the trust property to the persons entitled to it,

subject to the right of the trustee to retain a reasonable reserve

for the paynent of debts. expenses. and taxes.

(C) Arelease by a beneficiary of a trustee fromliability

for breach of trust is invalid to the extent that it was induced

by i nproper conduct of the trustee or that the beneficiary., at the

tine of the release, did not know of the beneficiary's rights or

of the material facts relating to the breach.

Sec. 433952 5809.01. (A)(1) As used in the Revised Code, the

"Chio Uniform Prudent |nvestor Act" neans sections 5809.01 to
5809. 08, 5808. 03, 5808. 05, and 5808.06. division (A of section
5808. 02, and division (B) of section 5808.07 of the Revised Code,

and those sections may be cited as the "Chi o Uniform Prudent

| nvestor Act."

(2) As used in seetions—1339.-52 t01339.- 61 of the Revised

Code the Chio Uniform Prudent |nvestor Act, "trustee" nmeans a

trustee under any testanmentary, inter vivos, or other trust.

(B) Except as provided in division (C) or (D) of this
section, a trustee who invests and manages trust assets under
seetions—1339-52t0—1339-61+oftheRevised—Code the Chio Uniform

Prudent Investor Act owes a duty to the beneficiaries of the trust
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to conply with seetions—1339-52 t0-1339.- 61 of the Revised Code the

Chi o Uni form Prudent | nvestor Act.

(O Seections—1339-52 t0-1339.- 61 of the Revised Code The Chio

Uni form Prudent |nvestor Act may be expanded, restricted,

el imnated, or otherw se altered, w thout express reference te
these-seetions by the instrunent creating a trust to the Chio

Uni f orm Prudent I nvestor Act or any section of the Revised Code

that is part of that act.

(D) Atrustee is not liable to a beneficiary of a trust to
the extent the trustee acted in reasonable reliance on the

provi sions of the trust.

Sec. 133953 5809.02. (A) A trustee shall invest and nmanage
trust assets as a prudent investor would, by considering the
pur poses, terns, distribution requirenments, and ot her
circunstances of the trust. In satisfying this requirenent, the

trustee shall exercise reasonable care, skill, and caution

(B) A trustee shall make a reasonable effort to verify facts

rel evant to the investnment and managenent of trust assets.

(0 ol Lol ckild Lse. .

I : " I , : I

I I Lal ckill et I
. . e

By A trustee's investnent and managenent deci sions
respecting individual trust assets shall not be evaluated in
isolation but in the context of the trust portfolio as a whole and
as part of an overall investnent strategy having risk and return

obj ectives reasonably suited to the trust.

E5-(D) Anpng circunstances that a trustee shall consider in
i nvesting and managi ng trust assets are the following as are

rel evant to the trust or its beneficiaries:
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(1) The general econonic conditions;
(2) The possible effect of inflation or deflation;

(3) The expected tax consequences of investnment decisions or

strategi es;

(4) The role that each investnent or course of action plays
within the overall trust portfolio, which may include financial
assets, interests in closely held enterprises, tangible and

i ntangi bl e personal property, and real property;

(5) The expected total return frominconme and appreciation of

capital
(6) OQther resources of the beneficiaries;

(7) Needs for liquidity, regularity of incone, and

preservati on or appreciation of capital

(8) An asset's special relationship or special value, if any,
to the purposes of the trust or to one or nore of the

benefici ari es.

Sec. 433954 5809.03. (A) A trustee may invest in any kind of
property or type of investnent provided that the investnent is
consistent with the requirenents and standards of seetions—1339-52
133961+ o theRevised—Code the Chio Uniform Prudent |nvestor
Act .

(B) Atrustee shall diversify the investnents of a trust
unl ess the trustee reasonably determ nes that, because of speci al
circunstances, the purposes of the trust are better served wi thout

di versi fying.

Sec. 133956 5809.04. Wthin a reasonable tine after
accepting a trusteeship or receiving trust assets, a trustee shal

review the trust assets and nake and i npl ement deci sions
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concerning the retention and disposition of trust assets in order
to bring the trust portfolio into conpliance with the purposes,
ternms, distribution requirenments, and other circunstances of the
trust, and in order to conply with the requirenments and standards
of seetionrs—1339-52t61339-61o6ftheRevisedCode the Ghio

Uni form Prudent | nvestor Act.

Sec. 133958 5809.05. Conpliance with seetions—1339-52-to
1339 61 of the Revised Code the Chio Uniform Prudent | nvestor Act

shall be determined in light of the facts and circunstances

existing at the tinme of a trustee's decision or action and not by
hi ndsi ght .

Sec. 5809.06. (A) A trustee may del egate investnent and

managenent functions of a trust that a prudent trustee having

conparable skills could properly del egate under the circunstances.

A trustee that exercises its del egation authority under this

division shall conply with the requirenents of division (A of
section 5808.07 of the Revised Code.

(B) In performng investnent or managenent functions of a

trust that are delegated to an agent. an agent owes a duty to the

trust to exercise reasonable care to conply with the terns of the

del egati on

(C A trustee who delegates a function to an agent in

conpliance with division (A of this section is not liable to the

beneficiaries of the trust or to the trust for the decisions or

actions of the agent to whomthe function was del egat ed.

(D) By accepting the del egation of investnent or nmanagenent

functions of a trust that is subject to the laws of this state. an

agent submts to the jurisdiction of this state.

Sec. 133960 5809.07. The following terns or conparable
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| anguage in the provisions of a trust, unless otherwise linmted or
nodi fi ed, authorizes any investnent or strategy pernmtted by
seetionrs—1339-52t61339-61+oftheRevisedCode the Chio Uniform

Prudent Investor Act: "investnments perm ssible by law for
i nvestnent of trust funds"; "legal investnents"; "authorized
i nvestnents"; "using the judgnment and care under the circunstances

then prevailing that persons of prudence, discretion, and
intelligence exercise in the managenent of their own affairs, not
in regard to speculation but in regard to the pernanent

di sposition of their funds considering the probable incone as well
as the probable safety of their capital”; "prudent man rul e";
"prudent trustee rule"; "prudent person rule"; and "prudent

i nvestor rule."”

Sec. 133961 5809.08. (A) Sections—1339-52 t0-1339- 61 of the
RevisedGCode The Chio Uniform Prudent | nvestor Act shall be

appl i ed and construed to effectuate the general purpose to nake

uniformthe law with respect to the subject of these sections

anong the states enacting it. Fhese-sections—aybe citedasthe

n H H n

(B) Seetiens—1339-52t61339-61oftheRevised—Code—appty The
Ohio Uniform Prudent |Investor Act applies to trusts existing on or
created after the—effeetivedateof these seetions March 22, 1999.
As applied to trusts existing on theeffective date of these
seetioens March 22, 1999, seet+ons—31339-52t61339-61+of the
Revi-sed—Cede—governr Chio Uniform Prudent |nvestor Act governs only
deci sions or actions occurring after the—effective—date—-of—these
seetioens March 22, 1999.

(C The tenmporary investnent of cash or funds pursuant to
section 333944 5815.26 or 2109.372 of the Revised Code shall be
consi dered a prudent investnent in conpliance wth seetions
133952 +t01339-616f the RevisedCode the Ohio Uniform Prudent
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| nvest or Act.

Sec. 5810.01. (A A violation by a trustee of a duty the

trustee owes to a beneficiary is a breach of trust.

(B) To renedy a breach of trust that has occurred or may

occur, the court may do any of the follow ng:

(1) Conpel the trustee to performthe trustee's duties;

(2) Enjoin the trustee fromcommtting a breach of trust;

(3) Conmpel the trustee to redress a breach of trust by paving

noney, restoring property, or other neans;

(4 Oder a trustee to account;

(5) Appoint a special fiduciary to take possession of the

trust property and adm nister the trust;

(6) Suspend the trustee;

(7) Renpbve the trustee as provided in section 5807.06 of the
Revi sed Code;

(8) Reduce or deny conpensation to the trustee;

(9) Subject to section 5810.12 of the Revised Code, void an

act of the trustee, inpose a lien or a constructive trust on trust

property, or trace trust property wongfully disposed of and

recover the property or its proceeds;

(10) O der any other appropriate relief.

Sec. 5810.02. (A A trustee who commits a breach of trust is

liable to the beneficiaries affected for the greater of the

foll owi ng:

(1) The anpunt required to restore the value of the trust

property and trust distributions to what they would have been had

the breach not occurred;
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(2) The profit the trustee nade by reason of the breach

(B) Except as otherwi se provided in this division, if nore

than one trustee is liable to the beneficiaries for a breach of

trust, a trustee is entitled to contribution fromthe other

trustee or trustees. A trustee is not entitled to contribution if

the trustee was substantially nore at fault than another trustee

or if the trustee commtted the breach of trust in bad faith or

with reckless indifference to the purposes of the trust or the

interests of the beneficiaries. A trustee who received a benefit

fromthe breach of trust is not entitled to contribution from

another trustee to the extent of the benefit received.

Sec. 5810.03. (A Absent a breach of trust, a trustee i s not

accountable to a beneficiary for any profit made by the trustee

arising fromthe adnmnistration of the trust.

(B) Absent a breach of trust, a trustee is not liable to a

beneficiary for a |l oss or depreciation in the value of trust

property or for not having nade a profit.

Sec. 5810.04. In a judicial proceeding involving the

adm nistration of a trust, including a trust that contains a

spendthrift provision, the court, as justice and equity may

requi re, may award costs, expenses, and reasonable attorney's fees

to any party. to be paid by another party, fromthe trust that is

the subject of the controversy. or froma party's interest in the

trust that is the subject of the controversy.

Sec. 5810.05. (A A beneficiary nmay not commence a proceedi ng

against a trustee for breach of trust nbre than two yvears after

the date the beneficiary. a representative of the beneficiary, or

a beneficiary surrogate is sent a report that adequately discl oses

the existence of a potential claimfor breach of trust and inforns
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the beneficiary, the representative of the beneficiary, or the

beneficiary surrogate of the tine allowed for commenci ng a

proceedi ng agai nst a trustee.

(B) A report adequately discloses the existence of a

potential claimfor breach of trust if it provides sufficient

information so that the beneficiary or the representative of the

beneficiary knows of the potential claimor should know of the

exi stence of the potential claim

(C 1f division (A of this section does not apply,

not wi t hst andi ng _section 2305.09 of the Revised Code, a judicial

proceedi ng by a beneficiary against a trustee for breach of trust

nust be commenced within four vears after the first of the

follow ng to occur

(1) The renoval ., resignation, or death of the trustee;

(2) The ternmination of the beneficiary's interest in the

trust;

(3) The ternination of the trust:

(4) The tinme at which the beneficiary knew or shoul d have

known of the breach of trust.

Sec. 5810.06. A trustee who acts in reasonable reliance on

the terns of the trust as expressed in the trust instrunent is not

liable to a beneficiary for a breach of trust to the extent the

breach resulted fromthe reliance.

Sec. 5810.07. If the happening of an event, including

narriage, divorce, perfornmance of educational requirenents. or

death, affects the adm nistration or distribution of a trust., a

trustee who has exercised reasonable care to ascertain the

happening of the event is not liable for a loss resulting fromthe
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trustee's | ack of know edge.

Sec. 5810.08. Atermof a trust relieving a trustee of

liability for breach of trust is unenforceable to the extent that

it relieves the trustee of liability for breach of trust commtted

in bad faith or with reckless indifference to the purposes of the

trust or the interests of the beneficiaries or was inserted as the

result of an abuse by the trustee of a fiduciary or confidential

rel ationship to the settlor

Sec. 5810.09. Atrustee is not liable to a beneficiary for

breach of trust if the beneficiary consented to the conduct

constituting the breach, released the trustee fromliability for

the breach, or ratified the transaction constituting the breach.

unl ess the consent, release, or ratification of the beneficiary

was i nduced by i nproper conduct of the trustee or, at the tine of

the consent, release, or ratification, the beneficiary did not

know of the beneficiary's rights or of the material facts relating

to the breach.

Sec. 5810.10. (A FExcept as otherwi se provided in the

contract, for contracts entered into on or after March 22, 1984, a

trustee is not personally liable on a contract properly entered

into in the trustee's fiduciary capacity in the course of

adm ni stering the trust if the trustee in the contract discl osed

n

the fiduciary capacity. The words "trustee," "as trustee,"

"fiduciary," or "as fiduciary," or other words that indicate one's

trustee capacity. following the nane or signature of a trustee are

sufficient disclosure for purposes of this division.

(B) Atrustee is personally liable for torts commtted in the

course of adnministering a trust or for obligations arising from

ownership or control of trust property, including liability for

Page 140

4171

4172
4173
4174
4175
4176
4177
4178

4179
4180
4181
4182
4183
4184
4185
4186
4187

4188
4189
4190
4191
4192
4193
4194
4195
4196

4197
4198
4199



Sub. H. B. No. 416
As Reported by the House Civil and Commercial Law Committee

violation of environnental law, only if the trustee is personally

at fault.

(G A claimbased on a contract entered into by a trustee in

the trustee's fiduciary capacity. on an obligation arising from

ownership or control of trust property. or on a tort commtted in

the course of admnistering a trust may be asserted in a judicial

proceedi ng against the trustee in the trustee's fiduciary

capacity, whether or not the trustee is personally liable for the

claim

Sec. 5810.11. (A (1) Except as otherw se provided in division

(G of this section or unless personal liability is inposed in the

contract, a trustee who holds an interest as a general partner in

a general or limted partnership is not personally liable on a

contract entered into by the partnership after the trust's

acquisition of the interest if the fiduciary capacity was

di scl osed. A partnership certificate that is filed pursuant to

Chapter 1777. or another chapter of the Revised Code and that

indicates that a trustee holds a general partnership interest in a

fiduciary capacity by the use follow ng the nane or si gnature of

the trustee of the words "as trustee" or other words that indicate

the trustee's fiduciary capacity constitutes a sufficient

di scl osure for purposes of this division.

(2) If a partnership certificate is not required to be filed

pursuant to Chapter 1777. or another chapter of the Revi sed Code,

a sufficient disclosure for purposes of division (A of this

section can be nnde by a trustee if a certificate that is filed

with the recorder of the county in which the partnership's

principal office or place of business is situated and with the

recorder of each county in which the partnership owns real estate

satisfies all of the follow ng requirenents:

(a) The certificate states in full the nanes of all persons
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holding interests in the partnership and their places of

resi dence.

(b) The certificate is signed by all persons who are genera

partners in the partnership and is acknow edged by a person

aut horized to take acknow edgenents of deeds.

(c) The certificate uses the words "trustee under the (will

or trust) of (name of decedent or settlor).," or other words that

indicate the trustee's fiduciary capacity, following the trustee's

nane or_Signature.

(3) A contract or other witten instrunent that is delivered

to a party that contracts with the partnership in which a trustee

hol ds a general partnership interest in a fiduciary capacity and

that indicates that the trustee so holds the interest constitutes

a disclosure for purposes of division (A)(1) of this section with

respect to transacti ons between the party and the partnership. |f

a disclosure has been nade by a certificate in accordance with

division (A of this section, a disclosure for purposes of

division (A of this section with respect to such transactions

exists reqgardl ess of whether a contract or other instrunent

indicates the trustee holds the general partnership interest in a

fiduciary capacity.

(B) Except as otherw se provided in division (C of this

section, a trustee who holds an interest as a general partner in a

general or limted partnership is not personally liable for torts

committed by the partnership or for obligations arising from

ownership or control of the interest unless the trustee is

personally at fault.

(CQ The imunity provided by this section does not apply if

an interest in the partnership is held by the trustee in a

capacity other than that of trustee or is held by the trustee's

spouse or one or nore of the trustee's descendants, siblings, or

Page 142

4231
4232

4233
4234
4235

4236
4237
4238
4239

4240
4241
4242
4243
4244
4245
4246
4247
4248
4249
4250
4251

4252
4253
4254
4255
4256
4257

4258
4259
4260
4261



Sub. H. B. No. 416
As Reported by the House Civil and Commercial Law Committee

parents, or the spouse of any of them

(D) If the trustee of a revocable trust holds an interest as

a general partner in a general or linmted partnership, the settlor

is personally liable for contracts and other obligations of the

partnership as if the settlor were a general partner

Sec. 5810.12. (A) A person other than a beneficiary who in

good faith assists a trustee, or who in good faith and for val ue

deals with a trustee, w thout know edge that the trustee is

exceedi ng or _inproperly exercising the trustee's powers is

protected fromliability as if the trustee properly exercised the

ower .

(B) A person other than a beneficiary who in good faith deals

with a trustee is not required to inquire into the extent of the

trustee's powers or the propriety of their exercise.

(G A person who in good faith delivers assets to a trustee

is not required to ensure their proper application.

(D) A person other than a beneficiary who in good faith

assists a forner trustee, or who in good faith and for value deals

with a former trustee, w thout know edge that the trusteeship has

termnated is protected fromliability as if the forner trustee

were still a trustee.

(E) Conparabl e protective provisions of other |laws rel ating

to coomercial transactions or transfer of securities by

fiduciaries prevail over the protection provided by this section.

Sec. 5810.13. (A) Instead of furnishing a copy of the trust

instrunent to a person other than a beneficiary, the trustee may

furnish to the person a certification of trust containing all of

the following infornmation:

(1) A statenent that the trust exists and the date the trust
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instrument was executed;

(2) The identity of the settlor;

(3) The identity and address of the currently acting trustee;

(4) The powers of the trustee;

(5) The revocability or irrevocability of the trust and the

identity of any person holding a power to revoke the trust:

(6) The authority of cotrustees to sign or otherw se

aut henticate and whether all or less than all are required in

order to exercise powers of the trustee;

(7) The trust's taxpayer identification nunber;

(8) The manner of taking title to trust property.

(B) Any trustee nmay sign or otherwi se authenticate a

certification of trust.

(C) Acertification of trust shall state that the trust has

not been revoked, nodified, or anended in any manner that woul d

cause the representations contained in the certification of trust

to be incorrect.

(D) A certification of trust is not required to contain the

di spositive terns of a trust.

(E) Arecipient of a certification of trust may require the

trustee to furnish copies of those excerpts fromthe origina

trust instrument and | ater amendnents that designate the trustee

and confer upon the trustee the power to act in the pending

transacti on.

(F) A person who acts in reliance upon a certification of

trust without know edge that the representations contained in the

certification are incorrect is not liable to any person for so

acting and may assune without inquiry the existence of the facts

contained in the certification. Know edge of the terns of the
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trust may not be inferred solely fromthe fact that a copy of al

or part of the trust instrunent is held by the person relying upon

the certification.

(G A person who in good faith enters into a transaction in

reliance upon a certification of trust may enforce the transaction

agai nst the trust property as if the representations contained in

the certification were correct.

(H A person nmeking a demand for the trust instrunent in

addition to a certification of trust or excerpts is liable for

damages if the court determ nes that the person did not act in

good faith in demanding the trust instrunment.

(1) This section does not linmt the right of a person to

obtain a copy of the trust instrunent in a judicial proceeding

concerning the trust.

Sec. 5811.01. In applying and construing Chapters 5801. to

5811. of the Revised Code, a court nmmy consider the need to

pronbte uniformty of the law with respect to the subject matter

of those chapters anpng states that enact the uniformtrust code.

Sec. 5811.02. The provisions of Chapters 5801. to 5811. of

the Revised Code governing the leqgal effect, validity, or

enforceability of electronic records or electronic signatures and

of contracts fornmed or perforned with the use of electronic

records or electronic signatures conformto the requirenents of

section 102 of the Electronic Signatures in d obal and Nationa
Commerce Act, 15 U.S.C. 7002, 114 Stat. 467, and supersede,

nodi fy, and linmt the requirenents of the Electronic Signatures in

d obal and National Commerce Act.

Sec. 5811.03. (A) Except as otherw se provided in Chapters
5801. to 5811. of the Revised Code, all of the follow ng apply:
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(1) Chapters 5801. to 5811. of the Revised Code apply to all

trusts created before, on, or after their effective date.

(2) Chapters 5801. to 5811. of the Revised Code apply to all

judicial proceedings concerning trusts commenced on or after their

effective date.

(3) Chapters 5801. to 5811. of the Revised Code apply to

judicial proceedings concerning trusts commenced before the

effective date of those chapters unless the court finds that

application of a particular provision of those chapters would

substantially interfere with the effective conduct of the judicial

proceedi ngs or prejudice the rights of the parties. in which case

the particular provision does not apply. and the superseded | aw

appli es.

(4) Any rule of construction or presunption provided in
Chapters 5801. to 5811. of the Revised Code applies to trust

instrunents executed before the effective date of those chapters

unl ess there is a clear indication of a contrary intent in the

ternms of the trust.

(5) Chapters 5801. to 5811. of the Revised Code do not affect

an_act done before the effective date of those chapters.

(B) If aright is acquired, extinguished, or barred upon the

expiration of a prescribed period that has commenced to run under

any other statute before the effective date of Chapters 5801. to

5811. of the Revised Code, that statute continues to apply to the

right even if it has been repeal ed or superseded.

Sec. 134040 5812.01. As used in sections 134040 5812.01 to
134091 5812.52 of the Revi sed Code:

(A) "Accounting period" nmeans a cal endar year unl ess anot her
twel ve-nonth period is selected by a fiduciary. "Accounting

period" includes a portion of a cal endar year or other
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twel ve-nonth period that begins when an incone interest begins or

ends when an i nconme interest ends.

(B) "Beneficiary" includes, in the case of a decedent's
estate, an heir, |egatee, and devisee and, in the case of a trust,

an inconme beneficiary and a remnai nder beneficiary.

(© "Fiduciary" neans a personal representative or a trustee.
The termincludes an executor, adm nistrator, successor persona
representative, special admnistrator, and a person perform ng

substantially the sane function.

(D "lIncome" means noney or property that a fiduciary
receives as current return froma principal asset. "lnconme"
i ncludes a portion of receipts froma sale, exchange, or
l'iquidation of a principal asset, to the extent provided in
sections 3340-5% 5812. 18 to 1340—+#+ 5812. 38 of the Revised Code.

(E) "lInconme beneficiary" neans a person to whom net incone of

atrust is or may be payable.

(F) "lIncome interest" nmeans the right of an incone
beneficiary to receive all or part of net incone, whether the
terms of the trust require or authorize it to be distributed in

the trustee's discretion.

(G "Mandatory inconme interest” means the right of an incone
beneficiary to receive net incone that the terns of the trust

require the fiduciary to distribute.

(H) "Net income" neans the total receipts allocated to incone
during an accounting period mnus the di sbursenents nade from
income during the period, plus or mnus transfers under sections
134040 5812. 01 to 434091 5812.52 of the Revised Code to or from

i ncome during the period.

(I') "Person" neans an individual, corporation, business

trust, estate, trust, partnership, limted liability conpany,
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association, joint venture, or government; governnental
subdi vi si on, agency, or instrunmentality; public corporation; or

any other legal or commercial entity.

(J) "Principal" nmeans property held in trust for distribution

to a renmmi nder beneficiary when the trust terninates.

(K) "Renmi nder beneficiary" neans a person entitled to

recei ve principal when an incone interest ends.

(L) "Terns of a trust" neans the manifestation of the intent
of a settlor or decedent with respect to the trust, expressed in a
manner that admits of its proof in a judicial proceeding, whether

by witten or spoken words or by conduct.

(M "Trustee" includes an original, additional, or successor

trustee, whether or not appointed or confirned by a court.

Sec. 134041 5812.02. (A In allocating receipts and
di sbursenents to or between principal and incone, and with respect
to any matter within the scope of sections 134046 5812.07 to
134053 5812. 14 of the Revised Code, all of the follow ng apply:

(1) Afiduciary shall administer a trust or estate in
accordance with the terms of the trust or the will, even if there
is a different provision in sections 134640 5812.01 to 134691
5812. 52 of the Revised Code.

(2) A fiduciary may administer a trust or estate by the
exerci se of a discretionary power of adm nistration given to the
fiduciary by the ternms of the trust or the will, even if the

exerci se of the power produces a result different froma result

required or pernmitted by any provision of sections 134040 5812.01

to 134091 5812.52 of the Revi sed Code.

(3) Afiduciary shall adm nister a trust or estate in
accordance with sections 434040 5812.01 to 4346-9% 5812.52 of the

Revi sed Code if the ternms of the trust or the will do not contain
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a different provision or do not give the fiduciary a discretionary

power of administration.

(4) A fiduciary shall add a receipt, or charge a
di sbursenent, to principal to the extent that the ternms of the
trust and any provision of sections 134040 5812.01 to 134091
5812. 52 of the Revised Code do not provide for allocating the

recei pt or disbursenment to or between principal and incone.

(B) In exercising the power to adjust under division (A of
section 1346042 5812.03 of the Revised Code or a discretionary
power of administration regarding a natter within the scope of
sections 434046 5812. 01 to 4#3460-9% 5812.52 of the Revised Code,
whet her granted by the terns of a trust, a will, or a provision of
any such section, a fiduciary shall administer a trust or estate
inpartially, based on what is fair and reasonable to all of the
beneficiaries, except to the extent that the terns of the trust or
the will clearly nmanifest an intention that the fiduciary shall or
may favor one or nore of the beneficiaries. A determination in
accordance with sections 434640 5812.01 to 334694 5812. 52 of the
Revi sed Code is presuned to be fair and reasonable to all of the

benefici ari es.

(O In allocating recei pts and di shursenments to or between
principal and inconme, a fiduciary may credit a receipt or charge
an expenditure to inconme or principal with respect to a decedent's
estate, a trust, or property passing to a trust, that is eligible
for a federal estate tax marital deduction or Chio estate tax
marital deduction, or for a federal estate tax charitable
deduction or Chio estate tax charitable deduction, or for a
federal gift tax nmarital deduction or federal gift tax charitable
deduction only to the extent that the credit of the receipt or
charge of the expenditure will not cause the reduction or |oss of

t he deducti on.

(D) As used in division (C) of this section:
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(1) "Federal estate tax charitabl e deduction" neans the
estate tax charitabl e deduction allowed by subtitle B, Chapter 11
of the "Internal Revenue Code of 1986," 26 U.S.C. A 2055, as

amended.

(2) "Federal estate tax marital deduction"” neans the estate
tax marital deduction allowed by subtitle B, Chapter 11 of the
"I nternal Revenue Code of 1986," 26 U. S.C A 2056, as anended.

(3) "Federal gift tax charitabl e deduction" neans the gift
tax charitable deduction allowed by subtitle B, Chapter 12 of the
"I nternal Revenue Code of 1986," 26 U. S.C A 2522, as anended.

(4) "Federal gift tax marital deduction" nmeans the gift tax
marital deduction allowed by subtitle B, Chapter 12 of the
"I nternal Revenue Code of 1986," 26 U . S.C A 2523, as anended.

(5 "Onio estate tax charitable deduction” neans the estate
tax charitable deduction allowed by division (A) of section
5731. 17 of the Revised Code.

(6) "Ohio estate tax narital deduction" neans the estate tax

marital deduction allowed by section 5731.15 of the Revised Code.

Sec. 134042 5812.03. (A) A trustee may adjust between
princi pal and income to the extent the trustee considers necessary
if the trustee invests and manages the trust assets as a prudent
i nvestor, the terns of the trust describe the anount that may or
nmust be distributed to a beneficiary by referring to the trust's
i ncone, and the trustee determ nes, after applying division (A of
section 3340-—4% 5812. 02 of the Revised Code, that the trustee is

unable to conply with division (B) of that section

(B) In deciding whether and to what extent to exercise the
power conferred by division (A of this section, a trustee shal
consider all factors relevant to the trust and its beneficiaries,

including all of the following factors to the extent they are
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rel evant:
(1) The nature, purpose, and expected duration of the trust;
(2) The intent of the settlor;
(3) The identity and circunstances of the beneficiaries;

(4) The needs for liquidity, regularity of income, and

preservati on and appreciation of capital;

(5) The assets held in the trust; the extent to which they
consi st of financial assets, interests in closely held
enterprises, tangi ble and intangi ble personal property, or real

property; the extent to which an asset is used by a beneficiary;

and whet her an asset was purchased by the trustee or received from

the settl or

(6) The net ampunt allocated to i ncone under sections 134040
5812. 01, 134041 5812.02, and 134046 5812.07 to 134091 5812.52
of the Revised Code; and the increase or decrease in the val ue of
the principal assets, which the trustee may estinmate as to assets

for which market values are not readily avail abl e;

(7) Whether and to what extent the terns of the trust give
the trustee the power to invade principal or accunul ate i ncone or
prohibit the trustee frominvadi ng principal or accunul ating
i ncome, and the extent to which the trustee has exercised a power

fromtine to tine to invade principal or accunul ate inconeg;

(8) The actual and anticipated effect of econom c conditions

on principal and incone and effects of inflation and defl ati on;
(9) The anticipated tax consequences of an adjustnent.

(© A trustee shall not make an adjustnent if any of the

foll ow ng applies:

(1) The adjustnment dimnishes the incone interest in a trust

that requires all of the income to be paid at |least annually to a
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spouse and for which an estate tax or gift tax marital deduction
woul d be allowed, in whole or in part, if the trustee did not have

the power to nake the adjustnent.

(2) The adjustnent reduces the actuarial value of the incone
interest in a trust to which a person transfers property with the

intent to qualify for a gift tax exclusion

(3) The adjustnment changes the anmount payable to a
beneficiary as a fixed annuity or a fixed fraction of the val ue of

the trust assets.

(4) The adjustnent is fromany anmount that is permanently set
aside for charitable purposes under a will or the ternms of a trust

unl ess both income and principal are so set aside.

(5) If possessing or exercising the power to make the
adj ust nent causes an individual to be treated as the owner of all
or part of the trust for incone tax purposes, and the individua
woul d not be treated as the owner if the trustee did not possess

the power to nake the adjustnent;

(6) If possessing or exercising the power to nmake the
adj ustment causes all or part of the trust assets to be included
for estate tax purposes in the estate of an individual who has the
power to renpbve a trustee or appoint a trustee, or both, and the
assets would not be included in the estate of the individual if

the trustee did not possess the power to nake the adjustnent;
(7) If the trustee is a beneficiary of the trust;

(8) If the trustee is not a beneficiary, but the adjustnent

woul d benefit the trustee directly or indirectly.

(D If division (OQ(5), (6), (7), or (8) of this section
applies to a trustee and there is nore than one trustee, a
cotrustee to whomthe provision does not apply may nake the

adj ust ment unl ess the exercise of the power by the renaining
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trustee or trustees is not permtted by the terns of the trust.

(E) Atrustee may release the entire power conferred by
division (A) of this section or nmay release only the power to
adjust fromincone to principal or the power to adjust from
principal to incone if the trustee is uncertain about whether
possessi ng or exercising the power will cause a result described
indivision (OQ(1), (2), (3), (4), (5, (6), or (8) of this
section or if the trustee determ nes that possessing or exercising
the power will or may deprive the trust of a tax benefit or inpose
a tax burden not described in division (C) of this section. The
rel ease may be permanent or for a specified period, including a

peri od nmeasured by the life of an individual.

(F) Terms of a trust that limt the power of a trustee to
nmake an adj ustnment between principal and incone do not affect the
application of this section unless it is clear fromthe terns of
the trust that the terns are intended to deny the trustee the

power of adjustnent conferred by division (A) of this section.

(G The liability of a trustee relative to the exercise of
adj ustment authority conferred by divisions (A) to (F) of this

section shall be limted in the follow ng manner:

(1) Unless a court determnes that a trustee has acted in bad
faith, no trustee shall be held |iable for danages for choosing

not to nmake an adj ustnent.

(2) Unless a court determines that a trustee has acted in bad
faith with respect to an adjustnent, the sole renmedy to be ordered

by a court shall be a prospective correction of the adjustnent.

(3) For purposes of this section, and subject to division (C
of this section, fromtine to tine a trustee may nake a
saf e- harbor adjustnment to increase net trust accounting incone up
to and including an anount equal to four per cent of the trust's

fair market value determned as of the first business day of the
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current year. If a trustee determnmines to make this safe-harbor
adjustnment, the propriety of this adjustnment shall be conclusively
presunmed. Nothing in division (G (3) of this section prohibits any
ot her type of adjustnent authorized under any provision of this

section.

Sec. 134046 5812.07. After a decedent dies, in the case of
an estate, or after an incone interest in a trust ends, all of the

foll owi ng appl y:

(A) The fiduciary of the estate or of the terminating income
i nterest shall determ ne, under the provisions of sections 1340-5%
5812.12 to 134086 5812.47 of the Revised Code that apply to
trustees and under division (E) of this section, the ambunt of net
i ncone and net principal receipts received fromproperty
specifically given to a beneficiary. The fiduciary shal
di stribute the net incone and net principal receipts to the

beneficiary that is to receive the specific property.

(B) A fiduciary shall deternine the renaining net inconme of a
decedent's estate or a termnating income interest under the
provi sions of sections #340-5% 5812.12 to 334086 5812.47 of the
Revi sed Code that apply to trustees and by doing all of the

foll ow ng:

(1) Including in net incone all incone fromproperty used to

di scharge liabilities;

(2) Paying fromincome or principal, in the fiduciary's
di scretion, fees of attorneys, accountants, and fiduciaries; court
costs and ot her expenses of administration; and interest on death
taxes. However, the fiduciary may pay those expenses fromincone
of property passing to a trust for which the fiduciary clains an
estate tax nmarital or charitable deduction only to the extent that

the paynent of those expenses frominconme will not cause the
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reduction or |oss of the deducti on.

(3) Paying fromprincipal all other disbursenents made or
incurred in connection with the settlenment of a decedent's estate
or the winding up of a term nating incone interest, including
debts, funeral expenses, disposition of remains, famly
al | onances, and death taxes and rel ated penalties that are
apportioned to the estate or termnating inconme interest by the

will, the terns of the trust, or applicable |aw.

(O Afiduciary shall distribute to a beneficiary that
receives a pecuni ary anmount outright the interest or any other
amount provided by the will, the terms of the trust, or applicable
law from net incone determ ned under division (B) of this section
or fromprincipal to the extent that net inconme is insufficient.

If a beneficiary is to receive a pecuniary amount outright froma
trust after an income interest ends and no interest or other
anount is provided for by the terns of the trust or applicable
law, the fiduciary shall distribute the interest or other anount
to which the beneficiary would be entitled under applicable lawif

the pecuniary anount were required to be paid under a will.

(D) Afiduciary shall distribute the net incone renaining
after distributions required by division (C of this section, in
t he manner described in section 434647 5812. 08 of the Revised
Code, to all other beneficiaries, including a beneficiary that
receives a pecuniary anmount in trust, even if the beneficiary
hol ds an unqual ified power to withdraw assets fromthe trust or
ot her presently exercisable, general power of appointment over the

trust.

(E) A fiduciary shall not reduce principal or income receipts
fromproperty described in division (A) of this section because of
a paynent described in section 134081 5812.42 or 434082 5812.43
of the Revised Code to the extent that the will, the terns of the
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trust, or applicable law requires the fiduciary to nake the
paynent from assets other than the property or to the extent that
the fiduciary recovers or expects to recover the paynent froma
third party. The net income and principal receipts fromthe
property are determ ned by including all of the anounts the
fiduciary receives or pays with respect to the property, whether
t hose anpbunts accrued or becane due before, on, or after the date
of a decedent's death or an incone interest's terninating event,
and by maki ng a reasonabl e provision for anmounts that the
fiduciary believes the estate or termnating incone interest may

becone obligated to pay after the property is distributed.

Sec. 134047 5812.08. (A) Each beneficiary described in
division (D) of section 334046 5812. 07 of the Revised Code is
entitled to receive a portion of the net inconme equal to the
beneficiary's fractional interest in undistributed principal
assets, using values as of the distribution date. If a fiduciary
makes nore than one distribution of assets to beneficiaries to
whom t his section applies, each beneficiary, including one that
does not receive part of the distribution, is entitled, as of each
di stribution date, to the net income the fiduciary has received
after the date of the decedent's death or term nating event or
earlier distribution date but has not distributed as of the

current distribution date.

(B) In determining a beneficiary's share of net inconme for

t he purpose of this section, all of the follow ng apply:

(1) The beneficiary is entitled to receive a portion of the
net incone equal to the beneficiary's fractional interest in the
undi stributed principal assets imediately before the distribution
date, including assets that later may be sold to neet principal

obl i gati ons.

(2) The beneficiary's fractional interest in the
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undi stri buted principal assets nmust be cal cul ated wi thout regard
to property specifically given to a beneficiary and property

required to pay pecuniary anounts not in trust.

(3) The beneficiary's fractional interest in the
undi stributed principal assets nmust be cal cul ated on the basis of
the aggregate value of those assets as of the distribution date

W t hout reducing the value by any unpaid principal obligation

(4) The distribution date for purposes of this section nmay be
the date as of which the fiduciary cal culates the val ue of the
assets if that date is reasonably near the date on which assets

are actually distributed.

(© If a fiduciary does not distribute all of the collected
but undi stributed net incone described in divisions (A) and (B) of
this section to each person as of a distribution date, the
fiduciary shall mmintain appropriate records showi ng the interest

of each.

(D) To the extent that a fiduciary considers it appropriate,
the fiduciary nmay apply the provisions of divisions (A to (C of
this section to any net gain or |loss, realized after the date of
t he decedent's death or an inconme interest termnation or earlier
distribution date, fromthe disposition of a principal asset to

whi ch such provisions apply.

Sec. 434051 5812.12. (A) An incone beneficiary is entitled
to net incone fromthe date on which the incone interest begins.
An incone interest begins on the date specified in the terns of
the trust or, if no date is specified, on the date an asset

becones subject to a trust or successive inconme interest.

(B) An asset becones subject to a trust on any of the

foll ow ng dates:

(1) The date it is transferred to the trust, in the case of
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an asset that is transferred to a trust during the transferor's

life;

(2) The date of a testator's death, in the case of an asset
that becones subject to a trust by reason of a will, even if there
is an intervening period of admnistration of the testator's

est at e;

(3) The date of an individual's death, in the case of an
asset that is transferred to a fiduciary by a third party because

of the individual's death.

(C An asset becones subject to a successive inconme interest
on the day after the preceding incone interest ends, as deternined
under division (D) of this section, even if there is an
intervening period of adm nistration to wind up the preceding

i ncome i nterest.

(D) An incone interest ends on the day before an incone
beneficiary dies or another termnating event occurs, or on the
| ast day of a period during which there is no beneficiary to whom

a trustee nmay distribute incone.

Sec. 134052 5812.13. (A) Atrustee shall allocate to
princi pal an incone receipt or disbursenment other than one to
whi ch division (A) of section 334646 5812. 07 of the Revised Code
applies, if its due date occurs before a decedent dies in the case
of an estate or before an incone interest begins in the case of a

trust or successive incone interest.

(B) Atrustee shall allocate an inconme receipt or
di sbursenent to income if its due date occurs on or after the date
on which a decedent dies or an income interest begins and if it is
a periodic due date. An incone receipt or disbursenent shall be
treated as accruing fromday to day if its due date is not

periodic or it has no due date. The portion of the receipt or
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di sbursenent accruing before the date on which a decedent dies or
an income interest begins shall be allocated to principal, and the

bal ance shall be all ocated to incone.

(C For the purposes of this section, an item of incone or an
obligation is due on the date the payer is required to nmake a
paynment. |If a paynent date is not stated, there is no due date.
Distributions to shareholders or other owners froman entity to
whi ch section 434657 5812.18 of the Revised Code applies are
deened to be due on the date fixed by the entity for determning
who is entitled to receive the distribution or, if no date is
fixed, on the declaration date for the distribution. A due date is
periodic for receipts or disbursenments that nust be paid at
regular intervals under a | ease or an obligation to pay interest
or if an entity custonmarily nmakes distributions at regul ar

i nterval s.

Sec. 134053 5812.14. (A As used in this section,
"undi stributed i ncone” neans net incone received before the date
on which an incone interest ends. "Undistributed i ncone" excludes
an item of income or expense that is due or accrued or net incone
that has been added or is required to be added to princi pal under

the terns of the trust.

(B) When a mandatory incone interest ends, the trustee shal
pay to a nmandatory incone beneficiary that survives that date, or
the estate of a deceased mandatory i ncome beneficiary whose death
causes the interest to end, the beneficiary's share of the
undi stributed inconme that is not disposed of under the termnms of
the trust, unless the beneficiary has an unqualified power to
revoke nore than five per cent of the trust immedi ately before the
i ncome interest ends. If the beneficiary has such power, the
undi stributed income fromthe portion of the trust that nmay be

revoked shall be added to principal.
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(C Wien a trustee's obligation to pay a fixed annuity or a
fixed fraction of the value of the trust's assets ends, the
trustee shall prorate the final paynent if and to the extent
requi red by applicable |aw to acconplish a purpose of the trust or
its settlor relating to income, gift, estate, or other tax

requirements.

Sec. 13405+ 5812.18. (A As used in this section, "entity"
means a corporation, partnership, linmted liability conpany,
regul ated i nvest ment conpany, real estate investnment trust, conmon
trust fund, or any other organization in which a trustee has an
interest other than a trust or estate to which section 134658
5812.19 of the Revised Code applies, a business or activity to
whi ch section 134059 5812. 20 of the Revised Code applies, or an
asset - backed security to which section 13340 5812.38 of the
Revi sed Code appli es.

(B) Except as otherwise provided in this section, a trustee

shall allocate to incone noney received froman entity.

(© Atrustee shall allocate all of the follow ng receipts

froman entity to principal
(1) Property other than noney;

(2) Money received in one distribution or a series of related

di stributions in exchange for part or all of a trust's interest in

the entity;
(3) Money received in total or partial liquidation of the
entity;

(4) Money received froman entity that is a regul ated
i nvest ment conpany or a real estate investnent trust if the noney
distributed is a capital gain dividend for federal inconme tax

pur poses.

(D) Money is received in partial liquidation in either of the

Page 160

4774
4775
4776
4777
4778
4779

4780
4781
4782
4783
4784
4785
4786
4787
4788

4789
4790

4791
4792

4793

4794
4795
4796

4797
4798

4799
4800
4801
4802

4803



Sub. H. B. No. 416
As Reported by the House Civil and Commercial Law Committee

foll owi ng circunstances:

(1) To the extent that the entity, at or near the tinme of a
distribution, indicates that it is a distribution in parti al

i qui dati on;

(2) If the total amobunt of nobney and property received in a
di stribution or series of related distributions is greater than
twenty per cent of the entity's gross assets, as shown by the
entity's year-end financial statenents inmediately preceding the

initial receipt.

(E) Money is not received in partial |iquidation, nor shal
it be taken into account under division (D)(2) of this section, to
the extent that it does not exceed the anmount of incone tax that a
trustee or beneficiary nmust pay on taxable incone of the entity

that distributes the noney.

(F) Atrustee may rely upon a statement nade by an entity
about the source or character of a distribution if the statenent
is made at or near the tine of distribution by the entity's board
of directors or other person or group of persons authorized to
exerci se powers to pay noney or transfer property conparable to

those of a corporation's board of directors.

Sec. 134058 5812.19. A trustee shall allocate to incone an
amount received as a distribution of income froma trust or an
estate in which the trust has an interest other than a purchased
interest, and shall allocate to principal an anpbunt received as a
di stribution of principal fromsuch a trust or estate. If a
trustee purchases an interest in a trust that is an investnent
entity, or a decedent or donor transfers an interest in such a
trust to a trustee, section 134057 5812.18 or 13407+ 5812. 38 of

the Revised Code applies to a receipt fromthe trust.

Sec. 134059 5812.20. (A If a trust that conducts a business
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or other activity determnes that it is in the best interest of

all the beneficiaries to account separately for the business or
activity instead of accounting for it as part of the trust's
general accounting records, the trustee nmay naintain separate
accounting records for its transactions, whether or not its assets

are segregated fromother trust assets.

(B) A trustee that accounts separately for a business or
other activity may determne the extent to which its net cash
recei pts nust be retained for working capital, the acquisition or
repl acement of fixed assets, and ot her reasonably foreseeable
needs of the business or activity, and the extent to which the
remai ni ng net cash receipts are accounted for as principal or
income in the trust's general accounting records. If a trustee
sells assets of the business or other activity, other than in the
ordi nary course of the business or activity, the trustee shal
account for the net anmpunt received as principal in the trust's
general accounting records to the extent the trustee determ nes
that the anmount received is no |longer required in the conduct of

t he busi ness.

(O Activities for which a trustee may nmaintain separate
accounting records under this section include all of the

fol | owi ng:

(1) Retail, manufacturing, service, and other traditional

busi ness activities;
(2) Farmng;
(3) Raising and selling livestock and ot her animals;
(4) Managenent of rental properties;
(5 Extraction of minerals and other natural resources;
(6) Tinber operations;

(7) Activities to which section 1340.76 of the Revised Code
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appl i es.

Sec. 134063 5812.24. A trustee shall allocate to principa

all of the foll ow ng:

(A) To the extent not allocated to income under sections
134040 5812.01 to 334694 5812. 52 of the Revised Code, assets
received froma transferor during the transferor's lifetine, a
decedent's estate, a trust with a termnating inconme interest, or
a payer under a contract naning the trust or its trustee as

benefici ary;

(B) Money or other property received fromthe sale, exchange,
l'i qui dation, or change in formof a principal asset, including
realized profit, subject to sections 3346-5% 5812.18 to 1340—+#
5812. 38 of the Revised Code,;

(C© Amounts recovered fromthird parties to reinburse the
trust because of disbursements described in division (A)(7) of
section 334082 5812.43 of the Revised Code or for other reasons

to the extent not based on the | oss of incone;

(D) Proceeds of property taken by em nent domain, but a
separate award made for the [oss of income with respect to an
accounting period during which a current inconme beneficiary had a

mandat ory i ncome interest is incone;

(E) Net incone received in an accounting period during which
there is no beneficiary to whoma trustee may or nust distribute

i NnCone;

(F) Oher receipts as provided in sections 134070 5812.31 to
1340-—++ 5812. 38 of the Revised Code.

Sec. 134064 5812.25. To the extent that a trustee accounts
for receipts fromrental property pursuant to this section, the

trustee shall allocate to i ncone an anpbunt received as rent of
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real or personal property, including an anount received for
cancel l ation or renewal of a | ease. An anpbunt received as a

ref undabl e deposit, including a security deposit or a deposit that
is to be applied as rent for future periods, shall be added to
princi pal and held subject to the terns of the | ease and shall not
be available for distribution to a beneficiary until the trustee's
contractual obligations have been satisfied with respect to that

anmount .

Sec. 134065 5812.26. (A) An anpunt received as interest,
whet her deternmined at a fixed, variable, or floating rate, on an
obligation to pay noney to the trustee, including an anount
received as consideration for prepaying principal, shall be
all ocated to incone w thout any provision for anortization of

prem um

(B) Atrustee shall allocate to principal an anobunt received
fromthe sale, redenption, or other disposition of an obligation
to pay noney to the trustee nore than one year after the date it
is purchased or acquired by the trustee, including an obligation
whose purchase price or value when it is acquired is less than its
value at maturity. If the obligation matures within one year after
the date it is purchased or acquired by the trustee, an anount
received in excess of its purchase price or its value when

acquired by the trust shall be allocated to incone.

(C This section does not apply to an obligation to which
section 134671 5812.32, 134072 5812. 33, 134073 5812. 34, 134074
5812. 35, 134076 5812.37, or 13407+ 5812.38 of the Revised Code

appl i es.

Sec. 134066 5812.27. (A) Except as otherwi se provided in
division (B) of this section, a trustee shall allocate to

princi pal the proceeds of a life insurance policy or other
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contract in which the trust or its trustee is naned as
beneficiary, including a contract that insures the trust or its
trustee agai nst |oss for damage to, destruction of, or |oss of
title to a trust asset. The trustee shall allocate dividends on an
i nsurance policy to income if the premuns on the policy are paid
fromincone, and to principal if the premuns are paid from

pri nci pal .

(B) Atrustee shall allocate to i ncone proceeds of a contract
that insures the trustee against |oss of occupancy or other use by
an income beneficiary, |oss of inconme, or, subject to section
134059 5812. 20 of the Revised Code, loss of profits froma

busi ness.

(C) This section does not apply to a contract to which
section 1340—+% 5812. 32 of the Revised Code applies.

Sec. 134070 5812.31. If a trustee determ nes that an
al | ocation between principal and incone required by section
134071 5812.32, 134072 5812.33, 134073 5812.34, 134074
5812. 35, or 1340—+F 5812.38 of the Revised Code is insubstantial,
the trustee may allocate the entire anmount to principal unless one
of the circunstances described in division (C) of section 134042
5812. 03 of the Revised Code applies to the allocation. This power
may be exercised by a cotrustee in the circunstances described in
division (D) of that section and may be rel eased for the reasons
and in the manner described in division (E) of the section. An
all ocation is presuned to be insubstantial if either of the

foll ow ng applies:

(A) The amount of the allocation would increase or decrease
net incone in an accounting period, as determ ned before the

al l ocation, by less than ten per cent.

(B) The val ue of the asset producing the receipt for which
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the allocation would be nade is | ess than ten per cent of the
total value of the trust's assets at the beginning of the

accounting period.

Sec. 134071 5812.32. (A) As used in this section, "paynent"
means a paynent that a trustee may receive over a fixed nunber of
years or during the life of one or nore individuals because of
services rendered or property transferred to the payer in exchange
for future paynents. "Payment" includes a paynent nade in noney or
property fromthe payer's general assets or froma separate fund
created by the payer, including a private or commercial annuity,
an individual retirement account, or a pension, profit-sharing,

st ock- bonus, or stock-ownership plan.

(B) To the extent that a payment is characterized as interest
or a dividend or a paynent made in lieu of interest or a dividend,
a trustee shall allocate it to income. The trustee shall allocate
to principal the balance of the paynment and any ot her paynent
received in the sanme accounting period that is not characterized

as interest, a dividend, or an equival ent paynent.

(O If no part of a paynent is characterized as interest, a
di vi dend, or an equival ent paynent, and all or part of the paynent
is required to be nade, a trustee shall allocate to i ncone ten per
cent of the part that is required to be nmade during the accounting
period and the balance to principal. If no part of a paynent is
required to be nade or the paynent received is the entire anount
to which the trustee is entitled, the trustee shall allocate the
entire paynment to principal. For purposes of this division, a
paynment is not "required to be made" to the extent that it is made

because the trustee exercises a right of wthdrawal.

(D) If, to obtain an estate tax marital deduction for a
trust, a trustee nust allocate nore of a paynment to inconme than is

provided for by this section, the trustee shall allocate to i ncone
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the additional anmpunt necessary to obtain the marital deduction

(E) This section does not apply to paynents to which section
134072 5812. 33 of the Revised Code applies.

Sec. 134072 5812.33. (A) As used in this section
"liquidating asset” neans an asset whose value will dimnish or
term nate because the asset is expected to produce receipts for a
period of Iimted duration. "Liquidating asset” includes a
| easehol d, patent, copyright, royalty right, and right to receive
paynents during a period of nore than one year under an
arrangenent that does not provide for the paynent of interest on
the unpai d bal ance. "Liquidating asset" excludes a paynent subject
to section 134071 5812. 32 of the Revised Code, resources subject
to section 134073 5812. 34 of the Revised Code, tinber subject to
section 134074 5812. 35 of the Revised Code, an activity subject
to section 434076 5812. 37 of the Revised Code, an asset subject
to section 434077 5812. 38 of the Revised Code, or any asset for
which the trustee establishes a reserve for depreciation under
section 1334083 5812. 44 of the Revised Code.

(B) Atrustee shall allocate to incone ten per cent of the

receipts froma liquidating asset and the bal ance to princi pal

Sec. 134043 5812.34. (A) To the extent that a trustee
accounts for receipts froman interest in nmnerals or other
nat ural resources pursuant to this section, the trustee shal

all ocate the receipts in accordance with all of the follow ng:

(1) If received as nom nal delay rental or nom nal annua

rent on a |lease, a receipt shall be allocated to incone.

(2) If received froma production paynent, a receipt shall be
allocated to income if and to the extent that the agreenent
creating the production paynment provides a factor for interest or

its equivalent. The bal ance shall be allocated to principal.
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(3) If an anount received as a royalty, shut-in-well paynment,
t ake- or-pay paynent, bonus, or delay rental is nore than nomi nal
ninety per cent shall be allocated to principal and the bal ance to

i ncone.

(4) If an anpbunt is received froma working interest or any
other interest not provided for in division (A (1), (2), or (3) of
this section, ninety per cent of the net ampunt received shall be

all ocated to principal and the bal ance to incone.

(B) An anount received on account of an interest in water
that is renewabl e shall be allocated to incone. If the water is
not renewabl e, ninety per cent of the amount shall be allocated to

princi pal and the bal ance to incone.

(C This section applies whether or not a decedent or donor
was extracting minerals, water, or other natural resources before

the interest becane subject to the trust.

(D If atrust owns an interest in mnerals, water, or other
natural resources on the—effeective—date—ofthis—seetion January 1
2003, the trustee may all ocate receipts fromthe interest as
provided in this section or in the manner used by the trustee
before that date. If the trust acquires an interest in mnerals,
wat er, or other natural resources after theeffective date of this
seet+on January 1, 2003, the trustee shall allocate receipts from

the interest as provided in this section.

Sec. 134074 5812.35. (A) To the extent that a trustee
accounts for receipts fromthe sale of tinmber and rel ated products
pursuant to this section, the trustee shall allocate the net

recei pts in accordance with all of the follow ng

(1) To incone, to the extent that the amount of tinber
renmoved fromthe | and does not exceed the rate of growth of the

ti mber during the accounting periods in which a beneficiary has a
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mandat ory incone interest;

(2) To principal, to the extent that the anount of tinber
renoved fromthe | and exceeds the rate of growmh of the tinber or

the net receipts are fromthe sale of standing tinber;

(3) To or between inconme and principal, if the net receipts
are fromthe | ease of tinberland or froma contract to cut tinber
fromland owned by a trust, by determ ning the anmount of tinber
renoved fromthe | and under the | ease or contract and applying
divisions (A (1) and (2) of this section;

(4) To principal, to the extent that advance paynents,
bonuses, and ot her paynments are not allocated pursuant to division
(A (L), (2), or (3) of this section.

(B) In determ ning net receipts to be allocated pursuant to
division (A) of this section, a trustee shall deduct and transfer

to principal a reasonable anmount for depletion

(C This section applies whether or not a decedent or
transferor was harvesting tinber fromthe property before it

becane subject to the trust.

(D) If atrust owms an interest in tinberland on the
effective date of this seetion January 1, 2003, the trustee may

allocate net receipts fromthe sale of tinber and rel ated products

as provided in this section or in the manner used by the trustee
before that date. If the trust acquires an interest in tinberland
after the—effeectivedate—ofthis—seetton January 1, 2003, the

trustee shall allocate net receipts fromthe sale of tinber and

rel ated products as provided in this section.

Sec. 134075 5812.36. (A) If a marital deduction is allowed
for all or part of a trust whose assets consist substantially of
property that does not provide the spouse with sufficient income

fromor use of the trust assets, and if the anmounts that the
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trustee transfers fromprincipal to income under section 134042
5812. 03 of the Revised Code and distributes to the spouse from
principal pursuant to the terns of the trust are insufficient to
provi de the spouse with the beneficial enjoynment required to
obtain the marital deduction, the spouse may require the trustee
to make property productive of income, convert property within a
reasonabl e tine, or exercise the power conferred by division (A
of that section. The trustee nay deci de which action or

conbi nati on of actions to take.

(B) In cases not governed by division (A of this section,
proceeds fromthe sale or other disposition of an asset shall be
princi pal without regard to the amount of incone the asset

produces during any accounting peri od.

Sec. 134046 5812.37. (A As used in this section
“derivative" nmeans a contract or financial instrunent or a
combi nation of contracts and financial instrunments that gives a
trust the right or obligation to participate in sonme or al
changes in the price of a tangible or intangible asset or group of
assets, or changes in a rate, an index of prices or rates, or

ot her market indicator for an asset or a group of assets.

(B) To the extent that a trustee does not account under
section 334659 5812.20 of the Revised Code for transactions in
derivatives, the trustee shall allocate to principal receipts from

and di sbursenents nmade in connection with those transactions.

(O If atrustee grants an option to buy property fromthe
trust, whether or not the trust owns the property when the option
is granted, grants an option that permts another person to sel
property to the trust, or acquires an option to buy property for
the trust or an option to sell an asset owned by the trust, and

the trustee or other owner of the asset is required to deliver the
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asset if the option is exercised, an anpbunt received for granting
the option shall be allocated to principal. An anount paid to
acquire the option shall be paid fromprincipal. A gain or |oss
real i zed upon the exercise of an option, including an option
granted to a settlor of the trust for services rendered, shall be

al l ocated to principal.

Sec. 13404+ 5812.38. (A) As used in this section
"asset - backed security" means an asset whose val ue is based upon
the right it gives the owner to receive distributions fromthe
proceeds of financial assets that provide collateral for the
security. "Asset-backed security" includes an asset that gives the
owner the right to receive fromthe collateral financial assets
only the interest or other current return or only the proceeds
other than interest or current return. "Asset-backed security"”
excludes an asset to which section 33405+ 5812. 18 or 13460—+#%
5812. 32 of the Revised Code applies.

(B) If a trust receives a paynent frominterest or other
current return and from ot her proceeds of the collateral financial
assets, the trustee shall allocate to incone the portion of the
paynment that the payer identifies as being frominterest or other
current return and shall allocate the bal ance of the paynent to

princi pal .

(O If a trust receives one or nore paynents in exchange for
the trust's entire interest in an asset-backed security in one
accounting period, the trustee shall allocate the paynents to
principal. If a paynent is one of a series of paynents that wll
result in the liquidation of the trust's interest in the security
over nore than one accounting period, the trustee shall allocate
ten per cent of the paynent to incone and the bal ance to

princi pal .
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Sec. 134081 5812.42. A trustee shall nmake all of the
foll owi ng di sbursenments frominconme to the extent that they are
not di sbursenents to which division (B)(2) or (3) of section
134046 5812. 07 of the Revised Code applies:

(A) One-half of the regular conpensation of the trustee and
of any person providing investnment advisory or custodial services

to the trustee;

(B) One-half of all expenses for accountings, judicial
proceedi ngs, or other matters that involve both the inconme and

remai nder interests;

(CO Al of the other ordinary expenses incurred in connection
with the administration, managenent, or preservation of trust
property and the distribution of inconme, including interest,
ordinary repairs, regularly recurring taxes assessed agai nst
princi pal, and expenses of a proceeding or other matter that

concerns prinmarily the incone interest;

(D) Recurring prenmiunms on insurance covering the | oss of a

princi pal asset or the |loss of incone fromor use of the asset.

Sec. 134082 5812.43. (A) A trustee shall make all of the

foll ow ng di sbursenents from princi pal

(1) The remmining one-half of the disbursenments described in
di visions (A) and (B) of section 434081 5812.42 of the Revised
Code;

(2) Al of the trustee's conpensation cal cul ated on principa
as a fee for acceptance, distribution, or termnation, and

di sbursenents nade to prepare property for sale;
(3) Paynments on the principal of a trust debt;

(4) Expenses of a proceeding that concerns prinarily

principal, including a proceeding to construe the trust or to
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protect the trust or its property;

(5) Premuns paid on a policy of insurance not described in
division (D) of section 1434081 5812.42 of the Revised Code of

whi ch the trust is the owner and beneficiary;

(6) Estate, inheritance, and other transfer taxes, including

penalties, apportioned to the trust;

(7) Disbursenments related to environnental natters, including
recl amati on, assessing environnmental conditions, renmedying and
renovi ng environmental contamnination, nonitoring renedial
activities and the rel ease of substances, preventing future
rel eases of substances, collecting anounts from persons |iable or
potentially liable for the costs of those activities, penalties
i nposed under environmental |aws or regul ations and ot her paynents
made to conply with those |aws or regul ations, statutory or comopn
law clains by third parties, and defending cl ai ne based on

environnental matters.

(B) If a principal asset is encunbered with an obligation
that requires inconme fromthat asset to be paid directly to the
creditor, the trustee shall transfer fromprincipal to inconme an
anmount equal to the inconme paid to the creditor in reduction of

the principal balance of the obligation

Sec. 134083 5812.44. (A As used in this section,
"depreciation" nmeans a reduction in value due to wear, tear
decay, corrosion, or gradual obsol escence of a fixed asset having

a useful life of nore than one year

(B) Atrustee may transfer to principal a reasonabl e anount
of the net cash receipts froma principal asset that is subject to
depreciation, but shall not transfer any anmount for depreciation

under any of the follow ng circunstances:

(1) Any anount for depreciation of that portion of rea
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property used or available for use by a beneficiary as a residence
or of tangible personal property held or made avail abl e for the

personal use or enjoynent of a beneficiary;

(2) Any anount for depreciation during the adm nistration of

a decedent's estate;

(3) Any anmount for depreciation under this section if the
trustee is accounting under section 134659 5812. 20 of the Revised

Code for the business or activity in which the asset is used.

(O An anount transferred to principal need not be held as a

separate fund.

Sec. 134084 5812.45. (A If a trustee makes or expects to
make a principal disbursenment described in this section, the
trustee may transfer an appropriate amount fromincome to
principal in one or nore accounting periods to reinburse principal

or to provide a reserve for future principal disbursenents.

(B) Principal disbursenents to which division (A) of this
section applies include all of the follow ng, but only to the
extent that the trustee has not been and does not expect to be

rei nbursed by a third party:

(1) An anount chargeable to income but paid from principa

because it is unusually large, including extraordinary repairs;

(2) A capital inprovenent to a principal asset, whether in
the formof changes to an existing asset or the construction of a

new asset, including special assessnents;

(3) Disbursenents made to prepare property for rental
i ncluding tenant all owances, |easehold inprovenents, and broker's

conmi ssi ons;

(4) Periodic paynents on an obligation secured by a principal

asset to the extent that the ampbunt transferred fromincone to
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principal for depreciation is | ess than the periodic paynents;

(5) Disbursenents described in division (A)(7) of section
134082 5812.43 of the Revised Code.

(O If the asset whose ownership gives rise to the
di sbursenents becones subject to a successive incone interest
after an inconme interest ends, a trustee may continue to transfer
anounts fromincome to principal as provided in division (A) of

this section.

Sec. 134085 5812.46. (A) Atax required to be paid by a
trustee based on receipts allocated to incone shall be paid from

i ncone.

(B) Atax required to be paid by a trustee based on receipts
allocated to principal shall be paid fromprincipal, even if the

tax is called an income tax by the taxing authority.

(O Atax required to be paid by a trustee on the trust's
share of an entity's taxable incone shall be paid proportionately

as foll ows:

(1) Frominconme, to the extent that receipts fromthe entity

are allocated to inconeg;
(2) Fromprincipal, as follows:

(a) To the extent that receipts fromthe entity are allocated

to principal; and

(b) To the extent that the trust's share of the entity's
taxabl e i ncome exceeds the total receipts described in divisions
(O (1) and (2)(a) of this section.

(D) For purposes of this section, receipts allocated to
princi pal or incone shall be reduced by the anmount distributed to
a beneficiary fromprincipal or incone for which the trust

recei ves a deduction in calculating the tax.
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Sec. 134086 5812.47. (A) A fiduciary may nake adjustnents
bet ween principal and inconme to offset the shifting of econonic
interests or tax benefits between incone beneficiaries and

remai nder beneficiaries that arise fromany of the foll ow ng:

(1) Elections and decisions, other than those described in
division (B) of this section, that the fiduciary makes fromtine

to tine regarding tax natters;

(2) An inconme tax or any other tax that is inposed upon the
fiduciary or a beneficiary as a result of a transaction involving

or a distribution fromthe estate or trust;

(3) The ownership by an estate or trust of an interest in an
entity whose taxable incone, whether or not distributed, is
i ncludable in the taxable income of the estate, trust, or

beneficiary.

(B) If the anbunt of an estate tax marital deduction or
charitable contribution deduction is reduced because a fiduciary
deducts an anount paid from principal for incone tax purposes
i nstead of deducting it for estate tax purposes, and as a result
estate taxes paid fromprincipal are increased and i nconme taxes
paid by an estate, trust, or beneficiary are decreased, each
estate, trust, or beneficiary that benefits fromthe decrease in
i ncone tax shall reinburse the principal fromwhich the increase
in estate tax is paid. The total reinbursenent shall equal the
increase in the estate tax to the extent that the principal used
to pay the increase would have qualified for a marital deduction
or charitable contribution deduction but for the paynent. The
proportionate share of the rei mbursenent for each estate, trust,
or beneficiary whose inconme taxes are reduced shall be the sane as
its proportionate share of the total decrease in incone tax. An

estate or trust shall reinburse principal fromincone.
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Sec. 134090 5812.51. (A) Sections 134646 5812.01 to 1340-9%
5812.52 of the Revised Code may be cited as the "uniform principal

and i ncone act (1997)."

(B) I'n applying and construing the "uniform principal and
income act (1997)", consideration shall be given to the need to
pronote uniformty of the lawwith respect to its subject matter
anong states that enact the "uniform principal and i ncome act
(1997)".

Sec. 1340-9% 5812.52. Sections 134040 5812.01 to 134696
5812.51 of the Revised Code apply to every trust or decedent's
estate existing on theeffective date of this section January 1
2003, except as otherw se expressly provided in the will or terns
of the trust or in sections 334640 5812.01 to 434696 5812. 51 of
t he Revi sed Code.

Sec. 434031 5813.01. As used in sections 1434034 5813.01 to
134037 5813. 07 of the Revi sed Code:

(A) "lInstitution" means an incorporated or unincorporated
organi zation that is organi zed and operated exclusively for
educational, religious, charitable, or other el eenobsynary purposes
or a governmental organization to the extent that it holds funds

exclusively for any of those purposes.

(B) "CGoverning board" nmeans the body responsible for the

managenent of an institution.

(O "Institutional trust fund" neans a trust fund, or a part
of a trust fund, that is held by a trustee for the exclusive use,
benefit, or purposes of one or nore institutions and that is not
whol 'y distributable to the institution or institutions on a
current basis under the ternms of the applicable trust instrunent.

"I nstitutional trust fund" does not include a fund in which a
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beneficiary that is not an institution has an interest other than
a right that may arise upon a violation of a covenant under the
terms of the applicable trust instrunent or upon a violation of or

the failure of the purposes of the fund.

(D) "Applicable fund value" nmeans for any particular fisca
year the sum of the nmonth-end val ues of the net assets of an
institutional trust fund for the prior fiscal year for those
nonths in which the institutional trust fund has been in existence
during such prior fiscal year divided by the nunber of those
nont hs. The nont h-end val ues shall be deternined by the trustee in
accordance with the trustee's records, and any such deternination

made by a trustee in good faith is concl usive.

(E) "Trust instrunent” neans a testanmentary or inter vivos
trust under which the trustee of the trust holds an institutional

trust fund.

(F) "Trustee" neans an individual, corporation, institution,
or organization, including, but not linmted to, a bank, trust
conmpany, or other financial institution, serving as a trustee or
as sole trustee under a trust instrument. "Trustee" includes an

original trustee and any successor or added trustee.

Sec. 134032 5813.02. (A) Subject to division (D) of this
section and section 434633 5813. 03 of the Revised Code, during
any fiscal year in which incone may be or is required to be
distributed to an institution froman institutional trust fund,

i ncone nmeans the greater of the follow ng:

(1) The income fromthe assets of the institutional trust
fund for the fiscal year as determined in accordance with the
applicable trust instrunment and applicable | aw without regard to
sections 434034 5813.01 to 43463+ 5813. 07 of the Revi sed Code;

(2) The anount requested by the institution's governing board
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for the fiscal year pursuant to division (B) of this section

(B) An institution's governing board may request that an
anount be distributed to the institution for the fiscal year, and

that anmount shall not exceed the sum of both of the foll ow ng:

(1) Five per cent of the applicable fund value for the

institutional trust fund for the fiscal year

(2) If, in any prior fiscal year that is after the—effective
date—of—this—seetion Septenber 15, 1999, the governing board

requested |l ess than five per cent of the applicable fund val ue for

sueh that prior fiscal year and if the anpunt the institution
actually received fromthe institutional trust fund pursuant to
division (A) of this section was |less than five per cent for sueh
that prior fiscal year, the aggregate difference between five per
cent of the applicable fund value with respect to each such prior
fiscal year and the anpbunt the institution actually received
pursuant to division (A) of this section for sueh each prior

fiscal year.

(Q If, under a trust instrument, nore than one institution
is a beneficiary of an institutional trust fund, the trustee shal
take such actions that the trustee determ nes appropriate or
necessary to allow for the distributions of incone as contenpl at ed
by division (A) of this section, which actions may include
dividing the institutional trust fund into separate shares
according to the interest that each institution has in the total

institutional trust fund held under the trust instrunent.

(D) This section does not Iimt the authority or obligation
of a trustee to distribute, or the authority of a governing board
to request, funds as permtted or required under the terms of the

applicable trust instrunment.

Sec. 1434033 5813.03. (A) Division (A of section 434032
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5813. 02 of the Revised Code does not apply if the applicable trust

i nstrunent expressly indicates the settlor's intention that income

is to be otherwi se than as defined in division (A of section
134032 5813. 02 of the Revised Code.

(B) Arestriction upon the definition of inconme in division
(A) of section 334632 5813. 02 of the Revised Code may not be
inferred froma designation of an institutional trust fund as an
endowrent; a direction or authorization in the applicable trust

n

instrunent to use only "income," "interest," "dividends," or
"rents, issues, or profits," or "to preserve the principa
intact,” or a direction that contains other words of a simlar
inmport; a direction in a trust instrunent that inconme and
principal are to be determned by reference to certain statutory
provi sions; or, subject to division (A) of this section, the

i nclusion of specified provisions in a trust instrunment setting

forth the way in which income and principal are to be determ ned.

(© The rule of construction set forth in division (B) of
this section applies to trust instrunents executed or in effect
before, on, or after the—effeective dateof thisseetion Septenber
15, 1999.

Sec. 134034 5813.04. (A In adnministering the powers to
request amounts froma trustee of an institutional trust fund in
accordance with divisions (A and (B) of section 434632 5813.02
of the Revised Code, nmenbers of a governing board of an
institution shall exercise ordinary busi ness care and prudence
under the facts and circunstances prevailing at the tinme of the
action or decision and shall nake requests for anpbunts under
divisions (A and (B) of section 134032 5813.02 of the Revised
Code only as is prudent under this standard. In so doing, the
governi ng board shall consider the |ong- and short-term needs of

the institution in carrying out its educational, religious,
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charitable, or other el eenpbsynary purposes; the institution's
present and antici pated financial requirenents; the expected total
return on the investnments held by the institution and held by the
trustee under the applicable trust instrunent; price |level trends;

and general econonic conditions.

(B) I'n determ ning the expected total return on the
investnments held by a trustee of an institutional trust fund under
the applicable trust instrument, the nmenbers of the governing
board of an institution may follow, and are not required to
exam ne i ndependently, the determination of the trustee regarding

the expected total return on the investnments held by the trustee.

(C© Atrustee of an institutional trust fund has no duty to
inquire or ascertain whether the governing board of an institution
has satisfied the standards set forth in divisions (A) and (B) of
this section, and the trustee does not have any liability for the

failure of the governing board to satisfy those standards.

Sec. 134035 5813.05. Nothing in sections 134040 5812.01 to
43409+ 5812.52, or any other section of the Revised Code limts
or restricts the definition of income in division (A) of section
134032 5813. 02 of the Revised Code or limts or restricts a
governi ng board of an institution fromrequesting, or a trustee
frommaking, distributions froman institutional trust fund in
accordance with sections 4346-—3% 5813. 01 to 43463+ 5813. 07 of the
Revi sed Code.

Sec. 134036 5813.06. (A) Nothing in sections 434031 5813. 01

to 334035 5813. 05 of the Revised Code affects the construction or
interpretation of sections 1715.51 to 1715.59 of the Revised Code
relating to the uniform managenent of institutional funds act.
Specifically, neither the percentage set forth in division (B) of

section 1340.32 of the Revised Code nor the ampunt actually
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requested by a governing board pursuant to section 434632 5813. 02

of the Revised Code shall be construed or interpreted to linit or
expand what is a prudent anmpunt that can be expended by a
governing board of an institution under sections 1715.51 to

1715. 59 of the Revised Code.

(B) If an institutional trust fund is also an institutiona
fund as defined in division (B) of section 1715.51 of the Revised
Code with the result that sections 1715.51 to 1715.59 of the
Revi sed Code al so are applicable to the institutional trust fund,
then sections 1715.51 to 1715.59 of the Revised Code apply to the
institutional trust fund, and sections 3346-—3% 5813. 01 to 434603+
5813. 07 of the Revised Code do not apply to the institutional

trust fund.

Sec. 1340-3% 5813.07. Sections 134631 5813.01 to 1340-3%
5813. 07 of the Revised Code may be cited as the "institutiona

trust funds act."

Sec. 433931 5814.01. As used in sections 1433931 5814.01 to
133939 5814.09 of the Revised Code, unless the context otherw se

requires:

(A) "Benefit plan" nmeans any plan of an enployer for the
benefit of any enployee, any plan for the benefit of any partner,
or any plan for the benefit of a proprietor, and includes, but is
not limted to, any pension, retirenent, death benefit, deferred
conmpensati on, enpl oynent agency, stock bonus, option, or

profit-sharing contract, plan, system account, or trust.

(B) "Broker" means a person that is lawfully engaged in the
busi ness of effecting transactions in securities for the account
of others. A "broker" includes a financial institution that
effects such transactions and a person who is |awfully engaged in

buying and selling securities for his the person's own account,
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through a broker or otherwi se, as a part of a regul ar business.
(© "Court" neans the probate court.
(D) "The custodial property" includes:

(1) Al securities, noney, life or endownent insurance
policies, annuity contracts, benefit plans, real estate, tangible
and i ntangi bl e personal property, proceeds of a life or endownent
i nsurance policy, an annuity contract, or a benefit plan, and
ot her types of property under the supervision of the sane
custodi an for the sanme mnor as a consequence of a transfer or
transfers made to the minor, a gift or gifts nade to the mnor, or
a purchase made by the custodian for the mnor, in a manner
prescribed in sections 3339-—3% 5814.01 to 1333939 5814. 09 of the
Revi sed Code;

(2) The income fromthe custodial property;

(3) The proceeds, inmediate and renpote, fromthe sale,
exchange, conversion, investnent, reinvestnent, or other
di sposition of the securities, noney, life or endowrent insurance
policies, annuity contracts, benefit plans, real estate, tangible
and intangi bl e personal property, proceeds of a |life or endowrent
i nsurance policy, an annuity contract, or a benefit plan, other

types of property, and incone.

(E) "Custodian" or "successor custodi an" nmeans a person so
designated in a manner prescribed in sections 433934 5814.01 to
133939 5814. 09 of the Revised Code.

(F) "Financial institution" means any bank, as defined in
section 1101.01, any building and | oan association, as defined in
section 1151.01, any credit union as defined in section 1733.01 of
the Revised Code, and any federal credit union, as defined in the
"Federal Credit Union Act," 73 Stat. 628 (1959), 12 U S.C. A 1752,

as anended.
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(G "Q@uardian of the nminor" includes the general guardi an
guardi an, tutor, or curator of the property, estate, or person of

a m nor.

(H "lIssuer" nmeans a person who places or authorizes the

pl aci ng of his the person's name on a security, other than as a

transfer agent, to evidence that it represents a share,

participation, or other interest in his the person's property or

in an enterprise, or to evidence his the person's duty or

undertaking to performan obligation that is evidenced by the
security, or who becones responsible for or in place of any such

per son.

(1) "Legal representative" of a person neans the executor
adm ni strator, general guardian, guardian, commttee, conservator

tutor, or curator of his the person's property or estate.

(J) "Menber of the mnor's famly" neans a parent,
st epparent, spouse, grandparent, brother, sister, uncle, or aunt

of the mnor, whether of the whole or half blood, or by adoption.

(K) "M nor" nmeans a person who has not attained the age of

twenty-one years.

(L) "Security" includes any note, stock, treasury stock,
common trust fund, bond, debenture, evidence of indebtedness,
certificate of interest or participation in an oil, gas, or mning
title or lease or in paynents out of production under an oil, gas,
or mning title or lease, collateral trust certificate,
transferable share, voting trust certificate, or, in general, any
interest or instrunment conmonly known as a security, or any
certificate of interest or participation in, any tenmporary or
interimcertificate, receipt or certificate of deposit for, or any
warrant or right to subscribe to or purchase, any of the
foregoing. A "security" does not include a security of which the

donor or transferor is the issuer. A security is in "registered
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form when it specifies a person who is entitled to it or to the
rights that it evidences and its transfer may be regi stered upon

books mai ntai ned for that purpose by or on behalf of the issuer.

(M "Transfer" means a disposition, other than a gift, by a
person who is eighteen years of age or older that creates
custodi al property under sections 133931 5814.01 to 133939
5814. 09 of the Revised Code.

(N) "Transfer agent" neans a person who acts as
authenticating trustee, transfer agent, registrar, or other agent
for an issuer in the registration of transfers of its securities,
in the issue of new securities, or in the cancellation of

surrendered securities.

(O "Transferor" nmeans a person who is eighteen years of age

or older, who nmakes a transfer.

(P) "Trust conpany" neans a financial institution that is

aut hori zed to exercise trust powers.

(Q "Administrator" includes an "administrator with the wll

annexed. "

Sec. 133932 5814.02. (A) A person who is eighteen years of

age or older may, during his the person's lifetine, make a gift or

transfer of a security, noney, a life or endowrent insurance
policy, an annuity contract, a benefit plan, real estate, tangible
or intangi ble personal property, or any other property to, nay
desi gnate as beneficiary of a life or endowrent insurance policy,
an annuity contract, or a benefit plan, or make a transfer by the
i rrevocabl e exercise of a power of appointnent in favor of, a

person who is a mnor on the date of the gift or transfer

(1) If the subject of the gift or transfer is a security in
registered form by registering it in the name of the donor or

transferor, another person who is eighteen years of age or ol der,
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or a trust conpany, followed, in substance, by the words: "as
custodian for ................ (name of minor) under the Chio

Transfers to M nors Act";

(2) If the subject of the gift or transfer is a security not
in registered form by delivering it to the donor or transferor,
anot her person who is eighteen years of age or older, or a trust
conpany, acconpanied by a statenent of a gift or transfer in the
following form in substance, signed by the donor or transferor
and the person or trust conpany designated as custodi an:

"G FT OR TRANSFER UNDER THE OHI O TRANSFERS TO M NCRS ACT

L, (narme of donor or transferor), hereby
deliver to (nane of custodian) as custodian for
................... (nane of minor) under the Chio Transfers to
M nors Act, the followi ng security (ies): (insert an appropriate
description of the security or securities delivered, sufficient to
identify it or them.

(signature of donor or transferor)

....................... (narme of custodi an) hereby acknow edges
recei pt of the above described security (ies) as custodian for the
above m nor under the Chio Transfers to Mnors Act.

DAt B ..

(signature of custodian)"

(3) If the subject of the gift or transfer is noney, by
paying or delivering it to a broker, or a financial institution
for credit to an account in the nane of the donor or transferor,
anot her person who is eighteen years of age or older, or a trust
conpany, followed, in substance, by the words: "as custodian for
................... (nane of mnor) under the Chio Transfers to

M nors Act."

(4) If the subject of the gift or transfer is alife or
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endowrent insurance policy, an annuity contract, or a benefit
pl an, by assigning the policy, contract, or plan to the donor or
transferor, another person who is eighteen years of age or ol der,

n

or a trust conpany, followed, in substance by the words: "as
custodian for ................. (nanme of minor) under the GChio

Transfers to Mnors Act."”

(5) If the subject of the gift or transfer is an interest in
real estate, by executing and delivering in the appropriate manner
a deed, assignnent, or sinilar instrument in the name of the donor
or transferor, another person who is eighteen years of age or
ol der, or a trust conpany, followed, in substance, by the words:
"as custodian for ............... (nanme of mnor) under the GChio

Transfers to Mnors Act."”

(6) If the subject of the gift or transfer is tangible
personal property, by delivering it to the donor or transferor,
anot her person who is eighteen years of age or older, or a trust
company, acconpani ed by a statenent of a gift or transfer in the
following form in substance, signed by the donor or transferor
and the person or trust conpany designated as custodi an:

"G FT OR TRANSFER UNDER THE OHI O TRANSFERS TO M NORS ACT

I, (nane of donor or transferor), hereby
deliver to .................. (nanme of custodian) as custodian for
.................. (name of minor) under the Chio Transfers to
M nors Act, the followi ng property: (insert an appropriate
description of the property delivered, sufficient to identify it).

(signature of donor or transferor)

......................... (nane of custodi an) hereby acknow edges
recei pt of the above described property as custodian for the above
m nor under the Chio Transfers to Mnors Act.

DAt Ed: ..
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(signature of custodian)”

(7) If the subject of the gift or transfer is tangible
personal property, title to which is evidenced by a certificate of
title issued by a departnent or agency of a state or of the United
States, by issuing title to the donor or transferor, another
person who is eighteen years of age or older, or a trust conpany,
acconpani ed by a statenment of a gift or transfer in the foll ow ng
form in substance: "as custodian for ............. ... . .. ....
(narme of minor) under the Chio Transfers to Mnors Act"; or hy
delivering the title to another person who is eighteen years of
age or older or a trust conpany, endorsed to that person followed
in substance by the followi ng words: "as custodi an for

................... under the Chio Transfers to Mnors Act."

(8) If the subject of the gift or transfer is the designation
of a minor as beneficiary of a life or endownent insurance policy,
an annuity contract, or a benefit plan, by designating as
beneficiary of the policy, contract, or plan the donor or
transferor, another person who is eighteen years of age or ol der,
or a trust conpany, followed, in substance, by the words: "as
custodian for ................... (nanme of mnor) under the GChio

Transfers to Mnors Act."”

(9) If the subject of the gift or transfer is an irrevocable
exerci se of a power of appointnent in favor of a nminor or is an
interest in any property that is not described in divisions (A (1)
to (8) of this section, by causing the ownership of the property
to be transferred by any witten docunment in the nane of the donor
or transferor, another person who is eighteen years of age or
ol der, or a trust conpany, followed, in substance, by the words:
"as custodian for .................. (nanme of mnor) under the

Chio Transfers to Mnors Act."

(B) Trustees, inter vivos or testanentary, executors, and

adm ni strators having authority to distribute or pay any trust or
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estate property to or for the benefit of a mnor, or having
authority to distribute or pay any trust or estate property to any
ot her person for the benefit of a minor nmay, if authorized by a
will or trust instrument, distribute or pay trust or estate
property of any type nentioned in division (A of this section in
the manner and form provided in that division, and may nane the
cust odi an or successor custodian of the property if the will or
trust instrunent does not nane an eligible custodian, or if the
will or trust does not name an eligible successor custodi an and
the nami ng of a successor custodian is necessary. A person who is

ei ghteen years of age or older, in his the person's will or trust

i nstrunent, may provide that the fiduciary shall nake any paynent
or distribution as provided in this division and may nane the
custodi an and a successor custodian of the trust or estate
property. As to any distribution or paynent so nade, the testator
of a will, under the provisions of which a testanentary trust or
estate is being adm nistered, or the settlor of an inter vivos

trust shall be deened the donor or transferor

(CO Any gift, transfer, paynent, or distribution that is nade
in a manner prescribed in division (A, (B), or (E) of this
section may be made to only one mnor and only one person may be
the custodian. Al gifts, transfers, paynents, and distributions
nmade by a person in a manner prescribed in sections 14339-3%
5814.01 to 433939 5814.09 of the Revised Code to the sane
custodi an for the benefit of the same mnor result in a single

cust odi anshi p.

(D) A donor or transferor who nmakes a gift or transfer to a
mnor in a manner prescribed in division (A) of this section and a
trustee, executor, or adm nistrator acting under division (B) or
(E) of this section shall pronptly do all things within his the

donor's, transferor's, trustee's, executor's, or admnistrator's

power to put the subject of the gift or transfer in the possession
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and control of the custodi an, but neither the donor's,
transferor's, trustee's, executor's, or admnistrator's failure to

comply with this division, nor his the designation by the donor,

transferor, trustee, executor, or administrator of an ineligible

custodi an, nor the renunciation by the person or trust conpany
desi gnated as custodi an, affects the consunmation of the gift or

transfer.

(E) If there is no will, or if awll, trust, or other
governing instrunent does not contain an authorization to make a
transfer as described in this division, a trustee, executor, or
adm ni strator may neke a transfer in a manner prescribed in
division (A) of this section to hiwsel+ self, another person who
is eighteen years of age or older, or a trust conpany, as

custodian, if all of the follow ng apply:

(1) Irrespective of the value of the property, the trustee,
executor, or adm nistrator considers the transfer to be in the

best interest of the mnor;

(2) Irrespective of the value of the property, the transfer
is not prohibited by or inconsistent with the applicable wll,

trust agreenent, or other governing instrument;

(3) If the value of the property exceeds ten thousand

dollars, the transfer is authorized by the appropriate court.

Sec. 433933 5814.03. (A) A gift or transfer made in a manner
prescribed in sections 433932 5814.01 to 433939 5814.09 of the
Revi sed Code, is irrevocable and conveys to the mnor indefeasibly
vested legal title to the security, noney, |life or endowrent
i nsurance policy, annuity contract, benefit plan, real estate,
tangi bl e or intangi bl e personal property, or other property given
or, subject to the right of the owner of the policy, contract, or
benefit plan to change the beneficiary if the custodian is not the

owner, to the proceeds of a life or endowrent insurance policy, an
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annuity contract, or a benefit plan given, but no guardian of the
m nor has any right, power, duty, or authority with respect to the
custodi al property except as provided in sections 433931 5814.01
to 333939 5814. 09 of the Revised Code.

(B) By making a gift or transfer in a manner prescribed in
sections 433931 5814.01 to 133939 5814. 09 of the Revi sed Code,
the donor or transferor incorporates in his the gift or transfer
all the provisions of these sections and grants to the custodi an,
and to any issuer, transfer agent, financial institution, broker,
or third person dealing with a person or trust conpany desi gnated
as custodi an, the respective powers, rights, and immunities

provided in these sections.

Sec. 133934 5814.04. (A) The custodian shall collect, hold,

manage, invest, and reinvest the custodial property.

(B) The custodian shall pay over to the m nor for expenditure
by the minor, or expend for the use or benefit of the mnor, as
much of or all the custodial property as the custodi an considers
advi sable for the use and benefit of the mnor in the manner, at
the time or times, and to the extent that the custodian in his the

custodian's discretion considers suitable and proper, with or

wi t hout court order, with or without regard to the duty or ability
of the custodian or of any other person to support the mninor or

his the mnor's ability to do so, and with or without regard to

any other incone or property of the minor that rmay be applicable
or available for any purpose. Any paynment or expenditure that is
made under this divisionis in addition to, is not a substitute

for, and does not affect the obligation of any person to support

the mnor for whomthe paynment or expenditure is nade.

(C© The court, on the petition of a parent or guardian of the

nmnor or of the mnor, if he the minor has attained the age of
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fourteen years, may order the custodian to pay over to the mnor
for expenditure by himthe minor or to expend as nuch of or al
the custodial property as is necessary for the use and benefit of

the m nor.

(D) (1) Except as provided in division (D)(2) of this section,
to the extent that the custodial property is not so expended, the
cust odi an shall deliver or pay the custodial property over to the

m nor on his the nmnor's attaining the age of twenty-one years or

if the minor dies before attaining the age of twenty-one years,
shall, upon the ninor's death, deliver or pay the custodi al

property over to the estate of the mnor.

(2) If the donor or transferor, in the witten instrunment
that nmakes or provides for the gift or transfer, directs the
custodian to deliver or pay over the custodial property to the

m nor on his the mnor's attaining any age between ei ghteen and

twenty-one, the custodian shall deliver or pay over the custodi al

property to the mnor on his the mnor's attaining that age, or

if the minor dies before attaining that age, the custodian shall
upon the minor's death, deliver or pay the custodial property over

to the estate of the m nor.

(E) The custodi an, notw thstanding statutes restricting
i nvestnents by fiduciaries, shall invest and reinvest the
custodi al property as would a prudent person of discretion and
intelligence dealing with the property of another, except that the
custodian nay, in the discretion of the custodi an and without
liability to the mnor or the estate of the mnor, retain any
custodi al property received in a nmanner prescribed in sections
133931 5814. 01 to 133939 5814.09 of the Revised Code. If a
cust odi an has special skills or is named custodian on the basis of
representations of special skills or expertise, the custodian is

under a duty to use those skills or that experti se.

(F) The custodian may sell, exchange, convert, or otherw se
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di spose of custodial property in the manner, at the tine or tines,

for the price or prices, and upon the terns he the custodi an

consi ders advi sabl e. He The custodian nmay vote in person or hy

general or limted proxy a security that is custodial property. He

The custodi an may consent, directly or through a comrittee or

ot her agent, to the reorganization, consolidation, nerger

di ssolution, or liquidation of an issuer of a security that is
custodi al property, and to the sale, |ease, pledge, or nortgage of
any property by or to such an issuer, and to any other action by

such an issuer. He The custodi an nmay purchase any life or

endowrent insurance policy or annuity contract on the life of the
m nor or any nmenber of the family of the m nor and pay, from funds

in his the custodian's custody, any premuns on any life or

endowrent insurance policy or annuity contract held by hitnthe

custodi an as custodi al property. He The custodi an nmay execute and

deliver any and all instrunments in witing that he the custodian

consi ders advisable to carry out any of his the custodian's powers

as cust odi an.

(G The custodian shall register each security that is
custodi al property and in registered formin the name of the
cust odi an, followed, in substance, by the words: "as custodian for
............ (name of minor) under the Chio Transfers to Mnors
Act," or shall maintain each security that is custodial property
and in registered formin an account with a broker or in a
financial institution in the name of the custodian, followed, in

n

substance, by the words: "as custodian for ............. (name of
m nor) under the Chio Transfers to Mnors Act." A security held in
account with a broker or in a financial institution in the nane of
the custodian may be held in the nane of the broker or financial
institution. A security that is custodial property and in
registered formand that is held by a broker or in a financial

institution in which the broker or financial institution does not
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have a lien for indebtedness due to it froma custodial account
may not be pl edged, lent, hypothecated, or disposed of except upon
the specific instructions of the custodian. The custodi an shal
hold all noney that is custodial property in an account with a
broker or in a financial institution in the nane of the custodian,
foll owed, in substance, by the words: "as custodian for
............ (nanme of mnor) under the Chio Transfers to Mnors
Act." The custodian shall hold all life or endowrent insurance
policies, annuity contracts, or benefit plans that are custodi al
property in the nanme of the custodian, followed, in substance, by
the words "as custodian for ................ (name of mnor) under
the Chio Transfers to Mnors Act." The custodi an shall take title
to all real estate that is custodial property in the name of the
cust odi an, followed, in substance, by the words: "as custodian for
............ (narme of minor) under the Chio Transfers to Mnors
Act." The custodi an shall keep all other custodial property

separate and distinct fromhis the custodian's own property in a

manner to identify it clearly as custodial property.

(H The custodian shall keep records of all transactions with
respect to the custodial property and nake the records avail abl e
for inspection at reasonable intervals by a parent or |egal
representative of the mnor or by the ninor, if he the nminor has

attai ned the age of fourteen years.

(1) A custodian has, with respect to the custodial property,
in addition to the rights and powers provided in sections 14339-3%
5814. 01 to 433939 5814.09 of the Revised Code, all the rights and
powers that a guardian has with respect to property not held as

cust odi al property.

(J) The custodian nay invest in or pay premuns on any life
or endownent insurance policy or annuity contract on either of the

fol | owi ng:
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(1) The life of the minor, if the minor or the estate of the

mnor is the sole beneficiary under the policy or contract;

(2) The life of any person in whomthe minor has an insurable

interest, if the mnor, his the mnor's estate, or the custodi an

in his the custodian's capacity as custodian is the sole

beneficiary.

(Ky Al of the rights, powers, and authority of the custodi an
over custodial property, including all of the incidents of
ownership in any life or endowrent insurance policy, annuity
contract, or benefit plan, are held only in the capacity of the

cust odi an as cust odi an.

Sec. 133935 5814.05. (A) A custodian is entitled to
rei mbursement fromthe custodial property for his reasonable

expenses incurred in the perfornance of his the custodian's

duti es.

(B) A custodian may act without conpensation for his the

cust odi an's services.

(C Unless he the custodian is a donor or transferor, a the

custodi an may receive from custodi al property reasonabl e

conpensation for his the custodian's services determ ned by one of

the follow ng standards in the order stated:

(1) A direction by the donor or transferor when the gift or

transfer i s made;
(2) A statute of this state applicable to custodi ans;
(3) The statute of this state applicable to guardians;
(4) An order of the court.

(D) Except as otherw se provided in sections 3339-—3% 5814.01
to 133939 5814.09 of the Revised Code, a custodian shall not be

required to give a bond for the perfornance of his the custodian's
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duti es.

(E) A custodian not conpensated for his the custodian's

services is not liable for | osses to the custodial property unless

they result fromhis the custodian's bad faith, intentional

wr ongdoi ng, or gross negligence or fromhis the custodian's

failure to maintain the standard of prudence in investing the
custodi al property provided in sections 1339-—3% 5814.01 to 133939
5814. 09 of the Revised Code.

Sec. 433936 5814.06. An issuer, transfer agent, financial
institution, broker, life insurance conpany, or other person
acting on the instructions of or otherwi se dealing with any person
purporting to act as a donor or transferor or dealing with any
person or trust conpany purporting to act as a custodian is not

required to do any of the foll ow ng:
(A) Determine either of the foll ow ng:

(1) Whether the person or trust conpany designated by the
pur ported donor or transferor, or the person or trust conpany

purporting to act as a custodian, has been duly designated;

(2) Whether any purchase, sale, or transfer to or by, or any
ot her act of, any person or trust conpany purporting to act as a
custodian is in accordance with or authorized by sections 1339-3%
5814.01 to 433939 5814. 09 of the Revised Code.

(B) Inquire into the validity or propriety under sections
133934 5814.01 to 433939 5814.09 of the Revised Code of any
i nstrunent or instructions executed or given by a person
purporting to act as a donor or transferor or by a person or trust

company purporting to act as a custodi an;

(C) See to the application by any person or trust company
purporting to act as a custodian of any noney or other property

paid or delivered to the person or trust conpany.
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Sec. 133937 5814.07. (A Any person who is eighteen years of
age or older or a trust conpany is eligible to beconme a successor
custodi an. A successor custodian has all the rights, powers,
duties, and i munities of a custodian designated in a manner
prescribed by sections #339-—3% 5814.01 to 1333939 5814.09 of the
Revi sed Code.

(B) A custodian may resign and designate his the custodian's

successor by doing all of the follow ng:

(1) Executing an instrunent of resignation that designates

t he successor custodi an;

(2) Causing each security that is custodial property and in
registered formto be registered in the name of the successor
custodi an foll owed, in substance, by the words: "as custodian for

..................... under the Chio Transfers
(name of minor)
to Mnors Act;"

(3) Executing in the appropriate manner a deed, assignment,
or simlar instrument for all interest in real estate that is
custodi al property in the nane of the successor custodi an,
foll owed, in substance, by the words: "as custodian for

........................... under the Chio Transfers to
(name of minor)
M nors Act";

(4) Delivering to the successor custodian the instrunent of
resi gnation, each security registered in the nanme of the successor
cust odi an, each deed, assignnment, or simlar instrument for al
interest in real estate that is in the name of the successor
custodi an, and all other custodial property, together with any

addi tional instrunments that are required for the transfer of the
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cust odi al property.

(O A custodian may petition the court for permssion to

resign and for the designation of a successor custodian

(D) A custodian may designate by his the custodian's will a

successor custodian, which designation is effective at the
custodi an's death. Upon the custodian's death, the custodian's

| egal representative shall do each of the foll ow ng:

(1) Cause each security that is custodial property and in
registered formto be registered in the nane of the successor
custodi an, followed, in substance, by the words: "as custodian for

......................... under the Chio Transfers to
(nanme of mnor)
M nors Act";

(2) Execute in the appropriate manner a deed, assignment, or
simlar instrument for all interest in real estate that is
custodi al property in the nanme of the successor custodi an,

foll owed, in substance, by the words: "as custodian for
........................... under the Chio Transfers to Mnors
(nanme of minor)

Act";

(3) Deliver to the successor custodi an each security
registered in the nane of the successor custodi an, each deed,
assignnent, or simlar instrunent for all interest in real estate
that is in the name of the successor custodian, and all other
custodi al property, together with any additional instrunments that

are required for the transfer of the custodial property.

(E) If no eligible successor custodian is designated by the

donor or transferor in his the donor's or transferor's will or

trust or by the custodian in khis the custodian's will, or if the
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custodian dies intestate or is adjudged to be an i nconpetent by a
court, the legal representative of the custodi an nmay designate a
successor custodian. If the court in which the estate or
guar di anshi p proceedings relative to the custodi an are pending
approves the designation, the designation shall be regarded as
havi ng been effective as of the date of the death of the custodian

or as of the date he the custodi an was adjudged to be an

i nconpetent. Upon the approval of the court, the | egal
representative of the custodian shall cause the custodial property
to be transferred or registered in the nane of the successor

custodi an as provided in divisions (D)(1) to (3) of this section.

(F) If a person or entity designated as successor custodi an
is not eligible, or renounces or dies before the mnor attains the
age of twenty-one years, or if the custodian dies wthout
desi gnating a successor custodian and division (E) of this section
does not apply because the custodi an does not have a | egal
representative, the guardian of the ninor shall be the successor
custodian. If the m nor does not have a guardi an, a donor or
transferor, the |l egal representative of the donor or transferor
the | egal representative of the custodian, a nmenber of the minor's
famly who is eighteen years of age or older, or the mnor, if he
the mnor has attained the age of fourteen years, nmay petition the

court for the designation of a successor custodi an.

(G A donor or transferor, the legal representative of a
donor or transferor, a nmenber of the minor's famly who is
ei ghteen years of age or older, a guardian of the mnor, or the
mnor, if he the ninor has attained the age of fourteen years, my
petition the court that, for cause shown in the petition, the
cust odi an be renoved and a successor custodi an be designated or,

in the alternative, that the custodian be required to give bond

for the performance of his the custodian's duties.

(H Upon the filing of a petition as provided in this
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section, the court shall grant an order, directed to the persons
and returnable on any notice that the court nay require, to show
cause why the relief prayed for in the petition should not be

granted and, in due course, grant any relief that the court finds

to be in the best interests of the mnor.

Sec. 133938 5814.08. (A) The minor, if he the mnor has
attai ned the age of fourteen years, or the |egal representative of
the minor, a nenber of the mnor's famly who is eighteen years of

age or older, or a donor or transferor or his the donor's or

transferor's legal representative may petition the court for an

accounting by the custodian or his the custodian's | egal

representative. A successor custodian nay petition the court for

an accounting by the custodian that ke the successor custodi an

succeeded.

(B) The court, in a proceeding under sections 433934 5814. 01
to 133939 5814.09 of the Revised Code, or otherw se, may require

or pernmit the custodian or his the custodian's |egal

representative to account and, if the custodian is renoved, shal
so require and order delivery of all custodial property to the
successor custodian and the execution of all instruments required

for the transfer of the custodial property.

Sec. 133939 5814.09. (A) Sections 133934 5814.01 to 133939
5814. 09 of the Revised Code shall be se construed as to effectuate
their general purpose to make uniformthe | aw of those states

whi-eh that enact simlar provisions.

(B) Sections 3339-—3% 5814.01 to 433939 5814.09 of the
Revi sed Code shall not be construed as providing an excl usive

nmet hod for making gifts or transfers to mnors.

(C© Nothing in sections 3339—3% 5814.01 to 433939 5814. 09 of

the Revised Code, shall affect gifts nmade under forner sections
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1339.19 to 1339.28 of the Revised Code, nor the powers, duties,
and i munities conferred by gifts in such nanner upon custodi ans
and persons dealing with custodians. Sections 433934 5814.01 to
133939 5814. 09 of the Revised Code henceforth apply, however, to
all gifts made in a manner and form prescribed in former sections
1339.19 to 1339.28 of the Revised Code, except insofar as sueh the
application inpairs constitutionally vested rights. Sections
133931 5814. 01 to 433939 5814.09 of the Revised Code shall be
construed as a continuation of the provisions of former sections
1339.19 to 1339.28 of the Revised Code, according to the | anguage

enpl oyed, and not as a new enact nent.

(D) Nothing in sections 3339—3% 5814. 01 to 433939 5814. 09 of
the Revised Code, as of theeffective date of this anendrent May
7. 1986, shall affect gifts nmade under those sections as they
existed prior to theeffective date of this arendrent May 7, 1986,

or the powers, duties, and imunities conferred by the gifts in

any manner upon custodi ans and persons dealing wth custodians.
Sections 3339-—3% 5814.01 to 433939 5814. 09 of the Revi sed Code,
as of the—effeective dateofthis—arendrent May 7. 1986, hereafter
apply to all gifts made in a manner and form prescribed in those
sections as they existed prior to the—effectivedateofthis
arendenrt May 7, 1986, except to the extent that the application
of those sections, as of theeffective date of this anendrent May

7, 1986, would inpair constitutionally vested rights.

Sec. 1339031 5815.01. Except when the intent of the settlor
clearly is to the contrary, the follow ng rules of construction

shall apply in interpreting the terns "inheritance" and "bequest":

(A) The term"inheritance,” in addition to its meani ng at
common | aw or under any other section or sections of the Revised
Code, includes any change of title to real property by reason of

the death of the owner of that real property, regardless of
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whet her the owner died testate or intestate.

(B) The term "bequest," in addition to its nmeaning at comon
| aw or under any other section or sections of the Revised Code,
i ncl udes any di sposition of real property that occurs as a result
of the death of the settlor

Sec. 433901 5815.02. As used in sections 133901 5815. 02 and
133902 5815. 03 of the Revi sed Code:

(A) "Fiduciary" includes a trustee under any trust,
expressed, inplied, resulting, or constructive; an executor,
adm ni strator, public admnistrator, guardian, commttee,
conservator, curator, receiver, trustee in bankruptcy, assignee
for the benefit of creditors, partner, agent, officer of a public
or private corporation, or public officer; or any other person

acting in a fiduciary capacity for any person, trust, or estate.

(B) "Good faith" includes an act done honestly, whether it is

done negligently or not.

(O "lssuer" includes donestic corporations, conpanies,
associ ations, and trusts; foreign corporations, conpanies,
associ ations, and trusts, to the extent that securities issued by
them are held of record by persons in this state or are held on
deposit in this state, and to the extent that such foreign
corporation, conpany, association, or trust is a holder of record
of, or otherwise interested in, securities of donestic
corporations, conpanies, associations, or trusts; and also the
transfer agents and registrars of the issuer and the depositories

for its securities.

(D) "Person" includes a corporation, partnership,
association, or two or nore persons having a joint or conmobn

i nt erest.

(E) "Securities" includes the itenms in the follow ng
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enuner ati on, which, however, is not exclusive:

(1) Shares, share certificates, and other certificates and
evi dences of ownership or participation in property, assets, or
trust estate; bonds, notes, debentures, certificates, or evidences
of indebtedness, certificates of interest or participation,
collateral trust certificates, equipment-trust certificates,
preorgani zati on or subscription certificates or receipts, and
voting-trust certificates; passbooks or certificates of deposit of
noney, securities, or other property; scrip certificates,
fractional interests certificates, and, in general, interests or
instrunents conmmonly known as securities, and certificates of
interest or participation in, tenporary or interimcertificates or
receipts for, or warrants or rights to subscribe to, purchase, or
recei ve, any of the foregoing, whether such securities were issued
by the issuer in its corporate capacity, in its individua

capacity, or in a fiduciary capacity;

(2) Securities which that were issued originally by other
corporations, conpanies, associations, or trusts, but have becone
the securities of the present issuer, individually or as a

fiduciary.

Sec. 133902 5815.03. Unless there has been delivered to an
i ssuer a certified copy of an order, judgnment, or decree of a
court, judge, or adnministrative body or official, the |legal effect
of which is to restrict, suspend, or renove such capacity or
authority, sueh the issuer nmay treat all persons in whose nanes
its securities are of record on its records as being of full age
and conpetent and as having capacity and authority to exercise all
rights of ownership in respect of sueh the securities, including
the right to receive and to give receipts for paynments and
distributions, the right to transfer said the securities, and the

right to vote or to give consent in person or by proxy,
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not wi t hst andi ng any description, limtation, or qualification
appearing on sueh the securities or on sueh the records, any

ref erence thereon to another instrument or to any fiduciary or

pl edgee or other relationship, or any know edge or notice, actual
or constructive, of the right, interest, or claimof any other
person or of the infancy or |ack of capacity or authority of the

persons in whose names sdeh the securities are of record.

Sueh The issuer may treat a fiduciary as having capacity and
authority to exercise all said rights of ownership in respect of
such the securities that are of record in the name of a decedent
hol der, of a person in conservation, receivership, or bankruptcy,
or of a minor, inconpetent person, or person under disability, and
sueh the issuer shall be protected in any action taken or suffered
by it in reliance upon any instrunent showi ng the appoi ntnent of
steh the fiduciary.

Sueh The issuer is not liable for | oss caused by any act done
or omtted by it under this section. Sueh The issuer need not see
to the execution of any trust, or to the observance or performance
of any obligation of a holder of record, a fiduciary, or a pledgee
of sueh the securities, and it need not inquire or informitself
concerni ng the—samwe those natters.

This section does not enlarge the capacity, right, or
authority of any hol der of record of sueh the securities as
agai nst any person other than sueh the issuer, nor prevent any
court of conpetent jurisdiction fromenforcing or protecting any
right, title, or interest in sueh the securities in any person who
is not a holder of record thereef the securities.

Thi s section does not protect any sdeh issuer who

participates with a fiduciary in a breach of his the fiduciary's

trust with know edge of such facts that the action of sueh the

i ssuer anmpunts to bad faith.
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Sec. 433903 5815.04. As used in sections 133903 5815.04 to
133913 ineclusive~ 5815.11 of the Revi sed Code:

(A) "Bank" includes any person, carrying on the business of
banki ng and any financial institution defined in section 5725.01
of the Revised Code.

(B) "Fiduciary" includes a trustee under any trust,
expressed, inplied, resulting, or constructive, an executor,

admnstratoer adnini strator, guardi an, conservator, curator,

receiver, trustee in bankruptcy, assignee for the benefit of
creditors, partner, agent, officer of a corporation, public or
private, public officer, or any other person acting in a fiduciary

capacity for any person, trust, or estate.

(C© "Person" includes a corporation, partnershinp,
association, or two or nore persons having a joint or conmobn

i nt erest .

(D) "Principal" includes any person to whoma fiduciary as

such owes an obligation

(E) "Good faith" includes an act when it is in fact done

honest | y.

Sec. 133904 5815.05. A person who in good faith pays or
transfers to a fiduciary any noney or other property which that
the fiduciary as such is authorized to receive is not responsible

for the proper application thereef of the noney or other property

by the fiduciary. Any right or title acquired fromthe fiduciary
in consideration of sueh the paynent or transfer is not invalid

because of a mi sapplication by the fiduciary.

Sec. 133908 5815.06. If a deposit is made in a bank to the
credit of a fiduciary as such, the bank may pay the anmount of the

deposit or any part thereof upon the check of the fiduciary,
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signed with the nane in which sueh the deposit is entered, w thout
being liable to the principal, unless the bank pays the check with
actual know edge that the fiduciary is committing a breach of his
the obligation as fiduciary in drawing the check or with know edge
of such facts that its action in paying the check amounts to bad
faith.

If such a check is payable to the drawee bank and is
delivered to it in paynment of or as security for a personal debt
of the fiduciary to it, the bank is liable to the principal if the
fiduciary in fact commits a breach of his the obligation as

fiduciary in drawing or delivering the check

Sec. 433909 5815.07. If a check is drawn upon his the
principal's account by a fiduciary who is enmpowered to do so, the
bank may pay sdeh the check without being liable to the principal,
unl ess the bank pays the check with actual know edge that the
fiduciary is conmitting a breach of his the obligation as
fiduciary in drawi ng sueh the check or with know edge of such

facts that its action in paying the check anpbunts to bad faith.

If such a check is payable to the drawee bank and is
delivered to it in paynent of or as security for a personal debt
of the fiduciary to it, the bank is |liable to the principal if the
fiduciary in fact commits a breach of his the obligation as

fiduciary in drawing or delivering the check

Sec. 433910 5815.08. If a fiduciary nakes a deposit in a
bank to his the fiduciary's personal credit of checks drawn by him

the fiduciary upon an account in his the fiduciary's own nane as

fiduciary, checks payable to himthe fiduciary as fiduciary,

checks drawn by himthe fiduciary upon an account in the nanme of

ks the principal if he the fiduciary is enpowered to draw checks

thereon, checks payable to his the principal and indorsed by him
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the fiduciary if he the fiduciary is enpowered to i ndorse sueh the

checks, or if he the fiduciary otherwi se makes a deposit of funds
held by himthe fiduciary as fiduciary, the bank receiving sueh

the deposit is not bound to inquire whether the fiduciary is

committing a breach of his the obligation as fiduciary.

Sueh The bank may pay the anmount of the deposit or any part
t hereof upon the personal check of the fiduciary w thout being
liable to the principal, unless the bank receives the deposit or
pays the check with actual know edge that the fiduciary is
committing a breach of his the obligation as fiduciary in making
sueh the deposit or in drawi ng sueh the check, or with know edge
of such facts that the action of sweh the bank in receiving the

deposit or paying the check anpbunts to bad faith.

Sec. 133911 5815.09. Wien a deposit is made in a bank in the
nane of two or nore persons as trustees and a check is drawn upon
the trust account by any trustee authorized to do so by the other,
nei ther the payee or other holder nor the bank is bound to inquire
whether it is a breach of trust to authorize sueh the trustee to
draw checks upon the trust account and neither is |iable unless
the circunstances are such that the action of the payee or other

hol der or the bank anpbunts to bad faith.

Sec. 433912 5815.10. Sections 433963 5815.04 to 1339413+
jpelusive~ 5815.11 of the Revised Code shall be se construed se—as
to effectuate their general purpose whichistomake of naking the
| aw of this state uniformw th the | aw of those states whieh that

enact simlar |egislation.

Sec. 433933 5815.11. In any case not provided for in
secti ons 433903 5815.04 to 1339313 —inelusive~ 5815.11 of the
Revi sed Code, the rules of law and equity, including the |aw

nmer chant and those rules of |law and equity relating to trusts,
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agency, negotiable instrunents, and banking apply.

Sec. 433915 5815.12. As used in sections 4339151 5815. 13,
133916 5815. 14, and 4339317 5815. 15 of the Revised Code, "power
of appoi ntnent" neans any power which that is in effect a power to
appoi nt, however created, regardless of the nonenclature used in
creating the power and regardl ess of connotations under the |aw of
property, trusts, or wills. Sueh The power includes but is not
limted to powers which are special, general, limted, absolute,

in gross, appendant, appurtenant, or collateral.

Sec. 1339151 5815.13. Any power of appointnment whieh that is
not subject to an express condition that it may be exercised only
by a donee or holder of a greater age nay be exerci sed by any

donee or hol der of the age of eighteen yearss or over

Sec. 133916 5815.14. Any power of appointnment may be
rel eased in whole or in part by the donee or hol der of the power
by an instrunent in witing, signed and acknow edged in the manner
prescribed for the execution of deeds. No such release is
i neffective because it was given either for or wthout
consi deration, because it was signed and acknow edged before June
3, 1943, or because no delivery is nade of a copy of the rel ease
as provided for in section 333937 5815.15 of the Revised Code.

Sections 433916 5815. 14 and 133934+ 5815. 15 of the Revised
Code do not affect the validity of a release of a power of

appoi ntmrent effected in any other formor manner.

A donee or hol der of a power of appointnment may disclaimthe
same at any time, wholly or in part, in the sanme manner and to the

same extent as he the donee or holder of the power might rel ease

it.

Sec. 133931+ 5815.15. No fiduciary or other person having the
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possessi on or control of any property subject to a power of
appoi ntment, other than the donee or hol der of such power, has
notice of a release of the power until a copy of the release is

delivered to himthe fiduciary or other person having possession

or_control

No purchaser or nortgagee of real property subject to a power
of appointment has notice of a release of the power until a copy
of the release is delivered to the officer charged by law with the
recording of deeds in the county in which the property is
situated. If the property is in this state the county recorder to
whom a rel ease is delivered shall record sueh the release in the
record of powers of attorney and shall charge a fee conputed in

the same manner as the fee charged for recordi ng deeds.

Sec. 133918 5815.16. (A) Absent an express agreenent to the
contrary, an attorney who perforns |egal services for a fiduciary,
by reason of the attorney perform ng those | egal services for the
fiduciary, has no duty or obligation in contract, tort, or
otherwise to any third party to whomthe fiduciary owes fiduciary

obl i gati ons.

(B) As used in this section, "fiduciary" nmeans a trustee
under an express trust or an executor or administrator of a

decedent's estate.

Sec. 1339421 5815.21. Wenever the executor of a will or the
trustee of a testamentary or inter vivos trust is permtted or
required to select assets in kind to satisfy a gift, devise, or
bequest, whether outright or in trust, intended to qualify for the
federal estate tax marital deduction prescribed by the United
States "Internal Revenue Code of 1954," 68A Stat. 392, 26 U.S.C. A
2056, or any conparable federal statute enacted after July 20,

1965, and the will or trust instrunent enpowers or requires the
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fiduciary to satisfy such gift, devise, or bequest by allocating
assets thereto at any val ues other than market values at the date
of satisfaction of such gift, devise, or bequest, the executor or
trustee shall satisfy such gift, devise, or bequest by

di stribution of assets having a value fairly representative in the
aggregate of appreciation or depreciation in the value of all
property, including cash, available for distribution in
satisfaction of such gift, devise, or bequest, unless the will or
trust instrunment expressly requires that distribution be made in a
manner so as not to be fairly representative of such appreciation

or depreciation.

Sec. 1339411 5815.22. (A (1) Except as provided in divisions
(A)(2), (3), and (4) of this section, a spendthrift provision in
an instrument that creates an inter vivos or testanmentary trust
shall not cause any forfeiture or postponenent of any interest in

property that satisfies both of the follow ng:

(a) It is granted to a surviving spouse of the testator or

other settlor.

(b) It qualifies for the federal estate tax marital deduction
all owed by Subtitle B, Chapter 11, of the "Internal Revenue Code
of 1986," 26 U.S.C. A 2056, as anended, the estate tax marital
deduction all owed by division (A of section 5731.15 of the
Revi sed Code, or the qualified ternm nable interest property
deduction all owed by division (B) of section 5731.15 of the
Revi sed Code.

(2) Division (A (1) of this section does not apply if an
instrunent that creates an inter vivos or testamentary trust
expressly states the intention of the testator or other settlor
that obtaining a nmarital deduction or a qualified term nable
i nterest property deduction as described in division (A)(1)(b) of

this section is less inportant than enforcing the forfeiture or
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post ponenent of the interest in property in accordance with the

spendthrift provision in the instrunent.

(3) Division (A (1) of this section applies only to the
forfeiture or postponenent portions of a spendthrift provision and
does not apply to any portion of a spendthrift provision that
prohibits a beneficiary from assigning, alienating, or otherw se
di sposi ng of any beneficial interest in a trust or prohibits a
creditor of a beneficiary fromattaching or otherw se encunbering

the trust estate.

(4) Division (A (1) of this section does not apply to any
beneficiary of an inter vivos or testanentary trust other than the
survi ving spouse of the testator or other settlor or to any inter
vVivos or testanmentary trust of which the surviving spouse of the
testator or other settlor is a beneficiary if an interest in
property does not qualify for a marital deduction or a qualified
term nabl e i nterest property deduction as described in division
(A (1)(b) of this section

(B) (1) Except as provided in divisions (B)(2) and (3) of this
section, if an instrunment creating an inter vivos or testanmentary
trust includes a spendthrift provision and the trust hol ds shares
in an S corporation, the spendthrift provision shall not cause any
forfeiture or postponenent of any beneficial interest, inconeg,
principal, or other interest in the shares of the S corporation
hel d by the trust. For purposes of division (B)(1) of this
section, "S corporation” has the same neaning as in section 1361
of the "Internal Revenue Code of 1986," 26 U S. C. 1361

(2) Division (B)(1) of this section does not apply if an
instrument that creates an inter vivos or testamentary trust
expressly states the intention of the testator or other settlor
that mai ntenance of the corporation's status as an S corporation

is less inmportant than enforcing the forfeiture or postponenent of
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any beneficial interest, incone, principal, or other interest in
the S corporation shares in accordance with the spendthrift

provision in the instrunent.

(3) Division (B)(1) of this section applies only to the
forfeiture or postponenent portions of a spendthrift provision and
does not apply to any portion of a spendthrift provision that
prohi bits a beneficiary from assigning, alienating, or otherw se
di sposi ng of any beneficial interest in a trust or prohibits a
creditor of a beneficiary fromattaching or otherw se encunbering

the trust estate.

(O (1) Except as provided in divisions (C)(2) and (3) of this
section, a spendthrift provision in an instrunent that creates an
inter vivos or testanentary trust shall not cause any forfeiture
or postponenent of any interest in property that satisfies both of

the foll ow ng:

(a) It is granted to a person who is a skip person under the
federal generation-skipping transfer tax inposed by Subtitle B,
Chapter 13, of the "Internal Revenue Code of 1986," 26 U.S. C A
2601- 2663, as anended.

(b) It qualifies as a nontaxable gift under section 2642(c)
of the "Internal Revenue Code of 1986," 26 U . S.C A 2642(c).

(2) Division (C(1) of this section does not apply if an
instrunent that creates an inter vivos or testanmentary trust
expressly states the intention of the testator or other settlor
that qualifying as a nontaxable trust gift as described in
division (C(1)(b) of this section is |less inportant than
enforcing the forfeiture or postponenent of the interest in
property in accordance with the spendthrift provision in the

i nstrunment.

(3) Division (C(1) of this section applies only to the

forfeiture or postponenent portions of a spendthrift provision and
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does not apply to any portion of a spendthrift provision that
prohibits a beneficiary fromassigning, alienating, or otherw se
di sposi ng of any beneficial interest in a trust or prohibits a
creditor of a beneficiary fromattaching or otherw se encunbering

the trust estate.

(D) Divisions (A), (B), and (C) of this section are intended
to codify certain fiduciary and trust law principles relating to
the interpretation of a testator's or other settlor's intent with
respect to the provisions of a trust. Divisions (A, (B), and (O
of this section apply to trust instrunents executed prior to and
exi sting on August 29, 2000, and to trust instrunents executed on
or after August 29, 2000.

Sec. 1339412 5815.23. (A) Except as provided in division (B)
of this section, an instrunent that creates an inter vivos or
testanmentary trust shall not require or pernit the accunul ation
for nmore than one year of any incone of property that satisfies

both of the follow ng:

(1) The property is granted to a surviving spouse of the

testator or other settlor.

(2) The property qualifies for the federal estate tax narital
deduction allowed by subtitle B, Chapter 11 of the "Interna
Revenue Code of 1986," 26 U.S.C. 2056, as anended, the estate tax
marital deduction allowed by division (A) of section 5731.15 of
the Revised Code, or the qualified term nable interest property
deduction all owed by division (B) of section 5731.15 of the
Revi sed Code.

(B)(1) Division (A) of this section does not apply if an
instrunment that creates an inter vivos or testamentary trust
expressly states the intention of the testator or other settlor

that obtaining a nmarital deduction or a qualified term nable
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i nterest property deduction as described in division (A)(2) of
this section is less inportant than requiring or pernmitting the
accumul ation of inconme of property in accordance with a provision
in the instrunment that requires or pernits the accunul ation for

nore than one year of any inconme of property.

(2) Division (A) of this section does not apply to any
beneficiary of an inter vivos or testanentary trust other than the
surviving spouse of the testator or other settlor or to any inter
vivos or testanmentary trust of which the surviving spouse of the
testator or other settlor is a beneficiary if an interest in
property does not qualify for a marital deduction or a qualified
term nabl e interest property deduction as described in division
(A)(2) of this section

(O (1) The trustee of a trust that qualifies for an estate
tax marital deduction for federal or Chio estate tax purposes and
that is the beneficiary of an individual retirenent account has a
fiduciary duty, in regard to the incone distribution provision of
the trust, to withdraw and distribute the inconme of the individua
retirenent account, at |east annually, to the surviving spouse of

the testator or other settlor.

(2) Atrustee's fiduciary duty as described in division
(O (1) of this section is satisfied if the terns of the trust
i nstrunment expressly provide the surviving spouse a right to
withdraw all of the assets fromthe trust or a right to conpel the
trustee to withdraw and distribute the incone of the individua

retirenment account to the surviving spouse.

(D) Divisions (A), (B), and (O (1) of this section are
intended to codify existing fiduciary and trust |aw principles
relating to the interpretation of a testator's or other settlor's
intent with respect to the income provisions of a trust. Divisions

(A, (B), and (C) of this section apply to trust instrunents
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executed prior to and existing on Cctober 1, 1996, or executed
thereafter. The trustee of a trust described in division (A or
(B) of this section, in a witten trust amendnent, nay elect to
not apply divisions (A) and (B) of this section to the trust. Any

el ection of that nature, when made, is irrevocabl e.

Sec. 133942 5815.24. (A) As used in this section
"fiduciary” nmeans a trustee under any expressed, inplied,
resulting, or constructive trust; an executor, admnistrator,
public administrator, committee, guardian, conservator, curator
receiver, trustee in bankruptcy, or assignee for the benefit of
creditors; a partner, agent, officer of a public or private
corporation, or public officer; or any other person acting in a

fiduciary capacity for any person, trust, or estate.

(B) A fiduciary, or a custodian, who is a transferee of real
or personal property that is held by a fiduciary other than the
person or entity serving as the transferee, is not required to
inquire into any act, or audit any account, of the transferor
fiduciary, unless the transferee is specifically directed to do so

in the instrument governing khimthe transferee or unless the

transferee has actual know edge of conduct of the transferor that
woul d constitute a breach of the transferor's fiduciary

responsibilities.

(O If atrustee is authorized or directed in a trust
instrunent to pay or advance all or any part of the trust property
to the personal representative of a decedent's estate for the
paynent of the decedent's |egal obligations, death taxes,
bequests, or expenses of adm nistration, the trustee is not liable
for the application of the trust property paid or advanced to the
personal representative and is not |liable for any act or om ssion
of the personal representative with respect to the trust property,

unl ess the trustee has actual know edge, prior to the paynent or
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advancement of the trust property, that the persona
representative does not intend to use the trust property for such

pur poses.

Sec. 133943 5815.25. (A) As used in this section
"fiduciary" neans a trustee under any testanentary, inter vivos,
or other trust, an executor or admnistrator, or any other person
who is acting in a fiduciary capacity for any person, trust, or

est at e.

(B) When an instrument under which a fiduciary acts reserves
to the grantor, or vests in an advisory or investnent conmttee or
in one or nore other persons, including one or nore fiduciaries,
to the exclusion of the fiduciary or of one or nore of severa
fiduciaries, any power, including, but not limted to, the
authority to direct the acquisition, disposition, or retention of
any investnent or the power to authorize any act that an excl uded
fiduciary may propose, any excluded fiduciary is not |iable,
either individually or as a fiduciary, for either of the

fol |l ow ng:

(1) Any loss that results fromconpliance with an authorized

direction of the grantor, committee, person, or persons;

(2) Any loss that results froma failure to take any action
proposed by an excluded fiduciary that requires a prior
aut hori zation of the grantor, committee, person, or persons if
that excluded fiduciary tinely sought but failed to obtain that

aut hori zati on.

(O Any excluded fiduciary as described in division (B) of
this section is relieved fromany obligation to performinvestnent
reviews and make recomrendati ons with respect to any investnents
to the extent the grantor, an advisory or investnent conmttee, or

one or nore other persons have authority to direct the
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acqui sition, disposition, or retention of any investnent.

(D) This section does not apply to the extent that the
i nstrunent under which an excluded fiduciary as described in
division (B) of this section acts contains provisions that are

i nconsi stent with this section.

Sec. 133944 5815.26. (A) As used in this section

(1) "Fiduciary" neans a trustee under any testanmentary, inter
vivos, or other trust, an executor or adm nistrator, or any other
person who is acting in a fiduciary capacity for a person, trust,

or estate.

(2) "Short termtrust-quality investnment fund" nmeans a short

terminvestnment fund that neets both of the follow ng conditions:

(a) The fund may be either a collective investnent fund
establ i shed pursuant to section 1111.14 of the Revised Code or a
regi stered i nvestnent conpany, including any affiliated investnent
conmpany whether or not the fiduciary has invested other funds held
by it in an agency or other nonfiduciary capacity in the
securities of the sane registered investnment conpany or affiliated

i nvest nent conpany.

(b) The fund is invested in any one or nore of the follow ng

manner s:
(i) I'n obligations of the United States or of its agencies;

(ii) In obligations of one or nore of the states of the

United States or their political subdivisions;

(iii) In variable demand notes, corporate noney market
i nstrunents including, but not limted to, conercial paper rated
at the time of purchase in either of the two highest
classifications established by at | east one nationally recogni zed

standard rating service;
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(iv) In deposits in banks or savings and | oan associ ations
whose deposits are insured by the federal deposit insurance
corporation, if the rate of interest paid on such deposits is at
| east equal to the rate of interest generally paid by such banks
or savings and | oan associations on deposits of simlar terns or

anmount s;

(v) In fully collateralized repurchase agreenents or other
evi dences of indebtedness that are of trust quality and are
payabl e on demand or have a maturity date consistent with the

pur pose of the fund and the duty of fiduciary prudence.

(3) "Registered investnment conpany" neans any investment
company that is defined in and regi stered under sections 3 and 8
of the "lInvestnent Conpany Act of 1940," 54 Stat. 789, 15 U S.C A
80a- 3 and 80a- 8.

(4) "Affiliated investnent conpany" has the sane neani ng as
in division (E)(1) of section 1111.10 of the Revi sed Code.

(B) Afiduciary is not required to invest cash that bel ongs
to the trust and may hold that cash for the period prior to

distribution if either of the follow ng applies:

(1) The fiduciary reasonably expects to do either of the

foll ow ng:

(a) Distribute the cash to beneficiaries of the trust on a

quarterly or nore frequent basis;

(b) Use the cash for the paynent of debts, taxes, or expenses
of adm nistration within the ninety-day period follow ng the

recei pt of the cash by the fiduciary.

(2) Determined on the basis of the facilities available to
the fiduciary and the amount of the incone that reasonably coul d
be earned by the investnent of the cash, the anobunt of the cash

does not justify the admi nistrative burden or expense associ at ed
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with its investnent.

(O If a fiduciary wishes to hold funds that belong to the
trust inliquid formand division (B) of this section does not
apply, the fiduciary may so hold the funds as |long as they are

tenmporarily invested as described in division (D) of this section

(D)(1) Afiduciary may make a tenporary investnent of cash
that he may held be held uninvested in accordance with division
(B) of this section, and shall make a tenporary investnent of
funds held in liquid formpursuant to division (C) of this
section, in any of the follow ng investnents, unless the governing
i nstrunent provides for other investnents in which the tenporary

i nvestnent of cash or funds is pernmitted:
(a) A short termtrust-quality investnent fund;

(b) Direct obligations of the United States or of its

agenci es;

(c) A deposit with a bank or savings and | oan associ ati on,
including a deposit with the fiduciary itself or any bank
subsi diary corporation owned or controlled by the bank hol di ng
conmpany that owns or controls the fiduciary, whose deposits are
i nsured by the federal deposit insurance corporation, if the rate
of interest paid on that deposit is at |least equal to the rate of
interest generally paid by that bank or savings and | oan

associ ation on deposits of sinmlar terns or anounts.

(2) Afiduciary that nakes a tenporary investnment of cash or
funds pursuant to division (D)(1) of this section nmay charge a
reasonabl e fee for the services associated with that investnent.
The fee shall be in addition to the conpensation to which the

fiduciary is entitled for his ordinary fiduciary services.

(3) Fiduciaries that nake one or nore tenporary investnments

of cash or funds pursuant to division (D)(1) of this section shal
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provide to the beneficiaries of the trusts involved, that are
currently receiving income or have a right to receive incone, a
witten disclosure of their tenporary investnent practices and, if
appl i cable, the nethod of conputing reasonable fees for their
tenmporary investment services pursuant to division (D)(2) of this
section. Fiduciaries may conply with this requirenment in any
appropriate witten docunent, including, but not limted to, any

periodi c statement or account.

(4) A fiduciary that nakes a tenporary investnment of cash or
funds in an affiliated investnent conpany pursuant to division
(D)(1)(a) of this section shall, when providing any periodic
account statenents of its tenporary investnent practices, report
the net asset value of the shares conprising the investnment in the

affiliated investnent conpany.

(5) If a fiduciary that nmakes a tenporary investnent of cash
or funds in an affiliated investnent conpany pursuant to division
(D (1)(a) of this section invests in any nmutual fund, the
fiduciary shall provide to the beneficiaries of the trust
i nvol ved, that are currently receiving income or have a right to
receive incone, a witten disclosure, in at |east ten-point
bol df ace type, that the nmutual fund is not insured or guaranteed
by the federal deposit insurance corporation or by any other
gover nnment agency or governnent-sponsored agency of the federa

governnent or of this state.

Sec. 133945 5815.27. (A) A provision in a will or trust
agreenent, which provision pertains to the paynent of any taxes
that are inposed by reason of the testator's or trust creator's
deat h, does not include the paynent of any portion of any tax that
is inposed on any transfer under any other will or trust agreenent
by Chapter 13 of subtitle B of the "Internal Revenue Code of
1986, " 100 Stat. 2718, 26 U.S. C. 2601-2624, as anended, unless the
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provision of the will or trust agreenent specifically states,
usi ng the words "generation-skipping transfer tax," that the
paynment of the tax inposed under that chapter is included wthin

the provision of the will or trust agreenent.

(B) This section applies to wills and trust agreenents that

are executed before or after March 14, 1979.

Sec. 1339-5% 5815.28. (A As used in this section

(1) "Ascertainable standard" includes a standard in a trust
instrunent requiring the trustee to provide for the care, confort,
nmai nt enance, welfare, education, or general well-being of the

beneficiary.

(2) "Disability" nmeans any substantial, nedically
determ nabl e i npai rnment that can be expected to result in death or
that has | asted or can be expected to last for a continuous period
of at |east twelve nonths, except that "disability" does not
include an inpairnent that is the result of abuse of al cohol or

dr ugs.

(3) "Political subdivision" and "state" have the sane

meani ngs as in section 2744.01 of the Revised Code.

(4) "Suppl enmental services" means services specified by rule
of the departnent of nental health under section 5119.01 of the
Revi sed Code or the departnment of nental retardation and
devel oprmental disabilities under section 5123.04 of the Revised
Code that are provided to an individual with a disability in
addition to services the individual is eligible to receive under

prograns authorized by federal or state |aw.

(B) Any person may create a trust under this section to
provi de funding for supplenental services for the benefit of

anot her i ndividual who neets either of the follow ng conditions:

(1) The individual has a physical or nmental disability and is
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eligible to receive services through the department of nenta
retardati on and devel opnental disabilities or a county board of

nental retardation and devel opnmental disabilities;

(2) The individual has a nmental disability and is eligible to
recei ve services through the departnment of nmental health or a

board of al cohol, drug addiction, and nental health services.

The trust may confer discretion upon the trustee and may
contain specific instructions or conditions governing the exercise

of the discretion.

(C The general division of the court of common pleas and the
probate court of the county in which the beneficiary of a trust
aut hori zed by division (B) of this section resides or is confined
have concurrent original jurisdiction to hear and deterni ne
actions pertaining to the trust. In any action pertaining to the
trust in a court of common pleas or probate court and in any
appeal of the action, all of the following apply to the trial or

appel l ate court:

(1) The court shall render determ nations consistent with the
testator's or other settlor's intent in creating the trust, as

evi denced by the terns of the trust instrunment.

(2) The court may order the trustee to exercise discretion
that the trust instrument confers upon the trustee only if the
i nstrunent contains specific instructions or conditions governing
the exercise of that discretion and the trustee has failed to
comply with the instructions or conditions. In issuing an order
pursuant to this division, the court shall require the trustee to
exercise the trustee's discretion only in accordance with the

i nstructions or conditions.

(3) The court may order the trustee to maintain the trust and
di stribute assets in accordance with rul es adopted by the director

of nmental health under section 5119.01 of the Revised Code or the
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director of nental retardation and devel opnental disabilities
under section 5123.04 of the Revised Code if the trustee has

failed to conply with such rul es.

(D) To the extent permitted by federal |aw and subject to the
provi sions of division (C(2) of this section pertaining to the
enforcenment of specific instructions or conditions governing a
trustee's discretion, a trust authorized by division (B) of this
section that confers discretion upon the trustee shall not be
consi dered an asset or resource of the beneficiary, the
beneficiary's estate, the settlor, or the settlor's estate and
shall be exenpt fromthe clainms of creditors, political
subdi vi sions, the state, other governnental entities, and other
cl ai mant s agai nst the beneficiary, the beneficiary's estate, the
settlor, or the settlor's estate, including clainms based on
provi sions of Chapters 5111., 5121., or 5123. of the Revised Code
and clai ns sought to be satisfied by way of a civil action,
subrogation, execution, garnishnent, attachnent, judicial sale, or

ot her |l egal process, if all of the follow ng apply:

(1) At the tinme the trust is created, the trust principal
does not exceed the maxi nrum anount determ ned under division (E)

of this section;

(2) The trust instrument contains a statenent of the
settlor's intent, or otherwi se clearly evidences the settlor's
intent, that the beneficiary does not have authority to conpel the
trustee under any circunstances to furnish the beneficiary with
nm ni mal or other naintenance or support, to nake paynments fromthe
principal of the trust or fromthe inconme derived fromthe
principal, or to convert any portion of the principal into cash,
whet her pursuant to an ascertainable standard specified in the

i nstrunment or otherw se;

(3) The trust instrument provides that trust assets can be
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used only to provide suppl enental services, as defined by rule of
the director of mental health under section 5119.01 of the Revised
Code or the director of nmental retardati on and devel opnent a

di sabilities under section 5123.04 of the Revised Code, to the

benefi ci ary;

(4) The trust is maintained and assets are distributed in
accordance with rules adopted by the director of nental health
under section 5119.01 of the Revised Code or the director of
mental retardation and devel opnmental disabilities under section
5123. 04 of the Revised Code;

(5) The trust instrument provides that on the death of the
beneficiary, a portion of the remaining assets of the trust, which
shall be not less than fifty per cent of such assets, wll be
deposited to the credit of the services fund for individuals with
mental illness created by section 5119.17 of the Revised Code or
the services fund for individuals with nmental retardation and
devel oprmental disabilities created by section 5123.40 of the
Revi sed Code.

(E) I'n 1994, the trust principal maxi num anmount for a trust
created under this section shall be two hundred thousand doll ars.
The nmaxi mum anmount for a trust created under this section prior to
Novenber 11, 1994, nay be increased to two hundred thousand

dol | ars.

In 1995, the maxi mum anmount for a trust created under this
section shall be two hundred two thousand dol |l ars. Each year
thereafter, the maxi mum amount shall be the prior year's anpunt

pl us two thousand dol | ars.

(F) This section does not limt or otherw se affect the
creation, validity, interpretation, or effect of any trust that is

not created under this section

(G Once a trustee takes action on a trust created by a
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settlor under this section and di sburses trust funds on behal f of
the beneficiary of the trust, then the trust nay not be ternminated
or otherw se revoked by a particular event or otherw se without
paynment into the services fund created pursuant to section 5119.17
or 5123.40 of the Revised Code of an ampunt that is equal to the
di sbursenents made on behalf of the beneficiary for medical care
by the state fromthe date the trust vests but that is not nore

than fifty per cent of the trust corpus.

Sec. 433962 5815.31. Unless the trust or separation
agreenent provides otherwise, if, after executing a trust in which

he the grantor reserves to hiwself self a power to alter, anend,

revoke, or termnate the provisions of the trust, a grantor is

di vorced, obtains a dissolution of marriage, has his the grantor's

marriage annul l ed, or, upon actual separation fromhis the
grantor's spouse, enters into a separation agreenent pursuant to
which the parties intend to fully and finally settle their
prospective property rights in the property of the other, whether
by expected inheritance or otherw se, the spouse or forner spouse
of the grantor shall be deened to have predeceased the grantor and
any provision in the trust conferring a general or special power
of appointnment on the spouse or former spouse or nonminating the
spouse or former spouse as trustee or trust advisor shall be

revoked. If the grantor remarries his the grantor's forner spouse

or if the separation agreenent is term nated, the spouse shall not
be deened to have predeceased the grantor and any provision in the
trust conferring a general or special power of appointnment on the
spouse or fornmer spouse or nominating the spouse or former spouse

as trustee or trust advisor shall not be revoked.

Sec. 1339621 5815.32. If a principal executes a power of
attorney designating the principal's spouse as the attorney in

fact for the principal and if after executing the power of

Page 225

6743
6744
6745
6746
6747
6748
6749
6750

6751
6752
6753
6754
6755
6756
6757
6758
6759
6760
6761
6762
6763
6764
6765
6766
6767
6768
6769
6770

6771
6772
6773



Sub. H. B. No. 416
As Reported by the House Civil and Commercial Law Committee

attorney, the principal and the principal's spouse are divorced,
obtain a dissolution or annul nent of their marriage, or enter into
a separation agreenent pursuant to which they intend to fully and
finally settle each spouse's prospective property rights in the
property of the other, the designation in the power of attorney of
the spouse or forner spouse of the principal to act as attorney in
fact for the principal is revoked, unless the power of attorney
provi des ot herwi se. The subsequent renarriage of the principal to
the principal's forner spouse, or the termnation of a separation
agreenent between the principal and the principal's spouse, does

not revive a power of attorney that is revoked under this section.

Sec. 133963 5815.33. (A) As used in this section

(1) "Beneficiary" means a beneficiary of a life insurance
policy, an annuity, a payable on death account, an individua
retirenment plan, an enployer death benefit plan, or another right

to death benefits arising under a contract.

(2) "Enployer death benefit plan" means any funded or
unfunded plan or program or any fund, that is established to
provi de the beneficiaries of an enpl oyee participating in the
pl an, program or fund with benefits that nmay be payabl e upon the

deat h of that enployee.

(3) "Individual retirenment plan" neans an indivi dual
retirement account or individual retirenment annuity as defined in
section 408 of the "Internal Revenue Code of 1986," 100 Stat.
2085, 26 U.S.C. A 408, as anended.

(B)(1) Unless the designation of beneficiary or the judgnent
or decree granting the divorce, dissolution of marriage, or
annul ment specifically provides otherw se, and subject to division
(B)(2) of this section, if a spouse designates the other spouse as

a beneficiary or if another person having the right to designate a
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beneficiary on behalf of the spouse designates the other spouse as
a beneficiary, and if, after either type of designation, the
spouse who made t he designation or on whose behalf the designation
was made, is divorced fromthe other spouse, obtains a dissolution
of marriage, or has the marriage to the other spouse annulled,
then the other spouse shall be deened to have predeceased the
spouse who nmade the designation or on whose behal f the designation
was made, and the designation of the other spouse as a beneficiary
is revoked as a result of the divorce, dissolution of marriage, or

annul nent .

(2) If the spouse who nmade the designation or on whose behal f
t he designation was made remarries the other spouse, then, unless
the designation no | onger can be made, the other spouse shall not
be deened to have predeceased the spouse who nmade the designation
or on whose behal f the designation was made, and the designation
of the other spouse as a beneficiary is not revoked because of the

previous divorce, dissolution of marriage, or annul nent.

(O An agent, bank, broker, custodian, issuer, life insurance
company, plan adm nistrator, savings and | oan associ ati on,
transfer agent, trustee, or other person is not liable in damages
or otherwise in a civil or crimnal action or proceeding for
di stributing or disposing of property in reliance on and in
accordance with a designation of beneficiary as described in

division (B)(1) of this section, if both of the foll owi ng apply:
(1) The distribution or disposition otherw se is proper;

(2) The agent, bank, broker, custodian, issuer, life
i nsurance conpany, plan adm nistrator, savings and | oan
associ ation, transfer agent, trustee, or other person did not have
any notice of the facts that resulted in the revocation of the
beneficiary designation by operation of division (B)(1) of this

section.
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Sec. 433964 5815.34. (A (1) Unless the judgnent or decree
granting the divorce, dissolution of marriage, or annul nment
specifically provides otherw se, and subject to division (A)(2) of
this section, if the title to any personal property is held by two
persons who are married to each other, if the title is so held for
the joint lives of the spouses and then to the survivor of them
and if the nmarriage of the spouses subsequently is term nated by a
j udgnent or decree granting a divorce, dissolution of marriage, or
annul ment, then the survivorship rights of the spouses termnate,
and each spouse shall be deened the owner of an undivided interest
in cormmon in the title to the personal property, that is in

proportion to his the spouse's net contributions to the persona

property.

(2) If the spouses described in division (A (1) of this
section remarry each other and the title to the personal property
continues to be held by themin accordance with that division,
then the survivorship rights of the spouses are not term nated,
and the spouses again hold title in the personal property for

their joint lives and then to the survivor of them

(B)(1) Unless the judgnent or decree granting the divorce,
di ssolution of marriage, or annul ment specifically provides
ot herwi se, and subject to division (B)(2) of this section, if the
title to any personal property is held by nore than two persons
and at least two of the persons are married to each other, if the
title is so held for the joint lives of the titlehol ders and then
to the survivor or survivors of them and if the marriage of any
of the titleholders who are married to each other subsequently is
term nated by a judgnent or decree granting a divorce, dissolution
of marriage, or annulnent, then the survivorship rights of the
titlehol ders who were nmarried to each other term nate, the

survivorship rights of the other titleholders are not affected,
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and each of the titleholders who were narried to each ot her shal
be deenmed to be the owner of an undivided interest in conmmon in
the personal property, that is in proportion to his the net

contributions of the titleholders who were narried to each other

to the personal property.

(2) If the titleholders who were married to each other as
described in division (B)(1) of this section remarry each ot her
and if the title to the personal property continues to be held by
them and the other titlehol ders whose survivorship rights
continued unaffected, in accordance with that division, then the
survivorship rights of the remarried titleholders are not
termnated, and the remarried and other titlehol ders again hold
title in the personal property for their joint lives and then to

the survivor or survivors of them

(O An agent, bank, broker, custodian, issuer, |life insurance
conmpany, plan adm nistrator, savings and | oan associ ati on,
transfer agent, trustee, or other person is not liable in danages
or otherwise in a civil or crimnal action or proceeding for
di stributing or disposing of personal property in reliance on and
in accordance with a registration in the formof a joint ownership
for life, with rights of survivorship, as described in division
(A (1) or (B)(1) of this section, if both of the follow ng apply:

(1) The distribution or disposition otherw se is proper;

(2) The agent, bank, broker, custodian, issuer, life
i nsurance conpany, plan adm nistrator, savings and | oan
associ ation, transfer agent, trustee, or other person did not have
any notice of the facts that resulted in the term nation of the
rights of survivorship by operation of division (A)(1) or (B)(1)

of this section.

Sec. 433965 5815.35. (A)(1) As used in this division-
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{8—Fidueiary, fiduciary" neans any person, association, or
corporation, other than a trustee of a testanentary trust, an

assignee or trustee for an insolvent debtor, or a guardian under
Chapter 5905. of the Revised Code, that is appointed by and
accountable to the probate court, and that is acting in a
fiduciary capacity for another or charged with duties in relation
to any property, interest, t+ust- or estate for another's benefit.
A fiduciary also includes an agency under contract with the
department of nental retardation and devel opnental disabilities
for the provision of protective service under sections 5123.55 to
5123.59 of the Revised Code, when appointed by an and accountabl e
to the probate court as a guardian or trustee for a nmentally

retarded or devel opnental |y di sabl ed person.

(2) A trustee—or fiduciary who enters a contract as trustee
or fiduciary on or after March 22, 1984, is not personally liable
on that contract, unless the contract otherw se specifies, if the
contract is within the t+ustee-s—o+ fiduciary's authority and the
trustee—or fiduciary discloses that the contract is being entered
into in histrusteeor a fiduciary capacity. In a contract, the
wor ds “t+ustee—as—trustee— "fiduciary+" or "as fiduciary-" or
other words that indicate one's trustee—o+ fiduciary capacitys;
foll owing the nanme or signature of a trustee—eor fiduciary shall—be

are sufficient disclosure for purposes of this division.
(B)(1) As used in this division-

ar—Partnership, "partnership" includes a partnership

composed of only general partners and a partnership conposed of

general and limted partners.

. 1 . I I I I
thetrust—
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(2) Subject to division (D) of this section, an executor+ or
admi ni strat or —er—trustee who acquires, in his a fiduciary
capacity, a general partnership interest upon the death of a
general partner of a partnershi p—er—a—trustee—of—arevocable

ho—i-n—hi-s—fi-duci ey | :

partnership- is not personally liable for any debt, obligation, or
liability of the partnership that arises fromhis the executor's

or administrator's actions, except as provided in this division,

as a general partner, or for any debt, obligation, or liability of

the partnership for which he the executor or adm nistrator

ot herwi se woul d be personally liable because he the executor or

adni ni strator holds the general partnership interest, if he the

executor or adm nistrator discloses that the general partnership

interest is held by himthe executor or administrator in a

fiduciary capacity. This inmunity does not apply if an executor+
or admini strat or—er—trustee causes loss or injury to a person who
is not a partner in the partnership- by a wongful act or

om ssion. This immnity is not available to an executor; or

admi ni strat or —er—trustee who holds a general partnership interest
in his a fiduciary capacity if his the spouse or any ef—his |ineal
descendants of the executor or administrator, or the executor—~ or
adm ni strat or —er—trusteehinselt other than in his a fiduciary

capacity, holds any interest in the partnership.

A partnership certificate that is filed pursuant to Chapter
1777. or another chapter of the Revised Code and that indicates
that an executors; or adm ni strat or—e+—t+ustee holds a genera
partnership interest in a fiduciary capacity by the use foll ow ng
the name or signature of the executors~ or adm nistrator—e+
trustee of the words "executor under the will of (name of

decedent)+" or "adm nistrator of the estate of (nane of

decedent) +" er—trusteeunderthe {(wt—or trust} of {(nanme of

n

— or other words that indicate the
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—~ or administrator' s—er—trustee-s fiduciary capacity,~ constitutes

a sufficient disclosure for purposes of this division.

If a partnership certificate is not required to be filed
pursuant to Chapter 1777. or another chapter of the Revised Code,
a sufficient disclosure for purposes of this division can be nade
by an executor~ or administrator—er—trustee if a certificate that
satisfies the following requirenents is filed with the recorder of
the county in which the partnership's principal office or place of
business is situated and with the recorder of each county in which

the partnership owns real estate:

(a) The certificate shall state in full the nanes of al
persons holding interests in the partnership and their places of

resi dence;

(b) The certificate shall be signed by all persons who are
general partners in the partnership, and shall be acknow edged by

a person authorized to take acknow edgenents of deeds;

(c) The certificate shall use the words "executor under the

1

will of (name of decedent):+" or "adm nistrator of the estate of

(narme of decedent)+" er—trusteeunderthe {wiltl—or trust) of

{nare—of decedent—or—settlory— or other words that indicate the
executor' s+ or adm ni strator' s—er—trustee-s fiduciary capacity,

foll owing his the name or signature of the executor or

adm ni strator.

A contract or other witten instrunent delivered to a party
that contracts with the partnership in which an executors~ or
adm ni strat or —e+—t+ustee holds a general partnership interest in
a fiduciary capacity, which indicates that the executors or
adm ni strat or—er—trustee so holds the interest, constitutes a
di scl osure for purposes of this division with respect to
transactions between the party and the partnership. If a

di scl osure has been made by a certificate in accordance with this
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di vision, a disclosure for purposes of this division with respect
to such transactions exists regardl ess of whether a contract or
other instrunment indicates the executor~ or adm ni strator—er

trustee hol ds the general partnership interest in a fiduciary

capacity.

partrership—as—i—he—werethe—general—partner— |If an executors- or
admi ni strat or—er—trustee acquires, in his a fiduciary capacity, a
general partnership interest, the decedent's estate er—thetrust
is liable for debts, obligations, or liabilities of the

part nershi p.

(CO An estate er—trust that includes a general partnership
interest is not liable for the debts, obligations, or liabilities
of a partnership in which another estate er—trust has a genera
partnership interest, nmerely because the executor; or
adm ni strat or —e+—t+ustee of the estates er—t+usts holds a genera
partnership interest in both of the partnerships in his the

executor's or administrator's fiduciary capacities.

(D) Divisions (B) and (C) of this section apply to general
partnership interests held by executors+ or adm nistrators—e+
trustees in their fiduciary capacities prior to and on or after
the effective date of this section. |f an appropriate disclosure
is made pursuant to division (B) of this section, the inmunity
acqui red under that division extends only to debts, obligations,
and liabilities of the partnership arising on and after the date
of the disclosure and to debts, obligations, and liabilities of
the partnership that arose prior to the acquisition of the genera
partnership interest by the executors or administrator—er—trustee
or—prior—to-the trustee of arevocable trust beconing a genera

part ner.

Page 233

6990
6991
6992
6993
6994

6995
6996
6997
6998
6999
7000
7001
7002

7003
7004
7005
7006
7007
7008
7009

7010
7011
7012
7013
7014
7015
7016
7017
7018
7019
7020
7021



Sub. H. B. No. 416
As Reported by the House Civil and Commercial Law Committee

Sec. 133968 5815.36. (A As used in this section:

(1) "Disclaimant" means any person, any guardi an or persona
representative of a person or estate of a person, or any
attorney-in-fact or agent of a person having a general or specific
authority to act granted in a witten instrunent, who is any of

the foll ow ng:

(a) Wth respect to testanentary instrunments and intestate
succession, an heir, next of kin, devisee, |egatee, donee, person
succeeding to a disclainmed interest, surviving joint tenant,
surviving tenant by the entireties, surviving tenant of a tenancy
with a right of survivorship, beneficiary under a testanmentary
i nstrunent, or person designated to take pursuant to a power of

appoi ntment exercised by a testamentary instrunent;

(b) Wth respect to nontestanentary instruments, a grantee,
donee, person succeeding to a disclained interest, surviving joint
tenant, surviving tenant by the entireties, surviving tenant of a
tenancy with a right of survivorship, beneficiary under a
nont estanentary instrunment, or person designated to take pursuant
to a power of appointnment exercised by a nontestanentary

i nstrument ;

(c) Wth respect to fiduciary rights, privileges, powers, and
imunities, a fiduciary under a testamentary or nontestanentary
instrunent. This section does not authorize a fiduciary to
disclaimthe rights of beneficiaries unless the instrunent

creating the fiduciary relationship authorizes such a disclainer.

(d) Any person entitled to take an interest in property upon

the death of a person or upon the occurrence of any other event.

(2) "Property" neans all fornms of property, real and

personal, tangi ble and intangi bl e.

(B)(1) A disclaimant, other than a fiduciary under an
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i nstrunent who is not authorized by the instrunent to disclaimthe
interest of a beneficiary, may disclaim in whole or in part, the

succession to any property by executing and by delivering, filing,
or recording a witten disclainmer instrunent in the manner

provided in this section.

(2) Adisclaimant who is a fiduciary under an instrunent may
disclaim in whole or in part, any right, power, privilege, or
i munity, by executing and by delivering, filing, or recording a
witten disclainer instrument in the manner provided in this

secti on.

(3) The written instrunment of disclainmer shall be signed and
acknow edged by the disclainmant and shall contain all of the

foll ow ng:
(a) A reference to the donative instrunent;

(b) A description of the property, part of property, or
i nterest disclainmed, and of any fiduciary right, power, privilege,

or immunity disclained;
(c) A declaration of the disclainer and its extent.

(4) The guardian of the estate of a minor or an inconpetent,
or the personal representative of a deceased person, with the
consent of the probate division of the court of common pl eas, my
disclaim in whole or in part, the succession to any property, or
interest in property, that the ward, if an adult and conpetent, or
the deceased, if living, mght have disclained. The guardi an or
personal representative, or any interested person may file an
application with the probate division of the court of compn pleas
that has jurisdiction of the estate, asking that the court order
t he guardi an or personal representative to execute and deliver,
file, or record the disclainmer on behalf of the ward or estate.
The court shall order the guardian or personal representative to

execute and deliver, file, or record the disclaimer if the court
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finds, upon hearing after notice to interested parties and such

ot her persons as the court shall direct, that:

(a) It is in the best interests of those interested in the
estate of the person and of those who will take the disclained

i nt erest;

(b) I't would not materially, adversely affect the mnor or
i nconpetent, or the beneficiaries of the estate of the decedent,
taking into consideration other avail abl e resources and the age,
probabl e |ife expectancy, physical and nental condition, and
present and reasonably anticipated future needs of the ninor or

i nconpetent or the beneficiaries of the estate of the decedent.

A witten instrument of disclainmer ordered by the court under
this division shall be executed and be delivered, filed, or
recorded within the time and in the manner in which the person
could have disclained if the person were living, an adult, and

conpet ent .

(CO A partial disclainer of property that is subject to a
burdensone interest created by the donative instrunent is not
ef fective unless the disclainmed property constitutes a gift that

is separate and distinct fromundisclainmed gifts.

(D) The disclaimant shall deliver, file, or record the
di scl ai ner, or cause the sane to be done, not |ater than nine

nonths after the |atest of the follow ng dates:

(1) The effective date of the donative instrunment if both the
taker and the taker's interest in the property are finally

ascertai ned on that date;

(2) The date of the occurrence of the event upon which both
the taker and the taker's interest in the property becone finally

ascertai nabl e;

(3) The date on which the disclaimnt attains twenty-one
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years of age or is no longer an inconpetent, wthout tendering or
repayi ng any benefit received while the disclaimant was under
twenty-one years of age or an inconpetent, and even if a guardian
of a minor or inconpetent had filed an application pursuant to
division (B)(4) of this section and the probate division of the
court of conmon pleas involved did not consent to the guardi an

executing a disclainer.

(E) No disclainer instrunent is effective under this section
if either of the follow ng applies under the terns of the

di scl ai mer instrunent:
(1) The disclaimant has power to revoke the disclainer.

(2) The disclaimant may transfer, or direct to be
transferred, to self the entire |egal and equitable ownership of

the property subject to the disclainer instrunent.

(F)(1) Subject to division (F)(2) of this section, if the
interest disclaimed is created by a nontestanentary instrunent,
the disclainer instrument shall be delivered personally or by
certified nmail to the trustee or other person who has legal title

to, or possession of, the property disclainmed.

(2) If the interest disclainmed is created by a testanmentary
instrument, by intestate succession, by a transfer on death deed
pursuant to section 5302.22 of the Revised Code, or by a
certificate of title to a notor vehicle, watercraft, or outboard
not or that evidences ownership of the notor vehicle, watercraft,
or outboard notor that is transferable on death pursuant to
section 2131.13 of the Revised Code, the disclainer instrunment
shall be filed in the probate division of the court of conmon
pleas in the county in which proceedings for the adm nistration of
the decedent's estate have been commenced, and an executed copy of
the disclainer instrument shall be delivered personally or by

certified nmail to the personal representative of the decedent's
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est at e.

(3) If no proceedings for the adm nistration of the
decedent's estate have been commenced, the disclainmer instrunent
shall be filed in the probate division of the court of conmon
pleas in the county in which proceedings for the adm nistration of
t he decedent's estate m ght be commenced according to |aw. The
di sclainer instrunent shall be filed and i ndexed, and fees
charged, in the sane manner as provided by law for an application
to be appointed as personal representative to adm nister the
decedent's estate. The disclainmer is effective whether or not
proceedi ngs thereafter are conmenced to adm nister the decedent's
estate. If proceedings thereafter are commenced for the
adm ni stration of the decedent's estate, they shall be filed
under, or consolidated with, the case nunber assigned to the

di scl ai nmer instrunment.

(4) If an interest in real estate is disclained, an executed
copy of the disclaimer instrunent also shall be recorded in the
of fice of the recorder of the county in which the real estate is
| ocated. The disclainer instrument shall include a description of
the real estate with sufficient certainty to identify it, and
shall contain a reference to the record of the instrunment that
created the interest disclained. If title to the real estate is
regi stered under Chapters 5309. and 5310. of the Revised Code, the
di sclaimer interest shall be entered as a nenorial on the |ast
certificate of title. A spouse of a disclaimnt has no dower or

other interest in the real estate disclained.

(G Unless the donative instrunment expressly provides that,
if there is a disclainer, there shall not be any accel eration of
remai nders or other interests, the property, part of property, or
interest in property disclainmed, and any future interest that is
to take effect in possession or enjoynent at or after the

termnation of the interest disclainmed, shall descend, be
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di stributed, or otherw se be disposed of, and shall be

accel erated, in the foll owi ng manner:

(1) If intestate or testate succession is disclainmed, as if

the di sclai nant had predeceased the decedent;

(2) If the disclaimant is one designated to take pursuant to
a power of appointnent exercised by a testanmentary instrunent, as

if the disclaimnt had predeceased the donee of the power

(3) If the donative instrunent is a nontestanentary
instrument, as if the disclainmnt had died before the effective

date of the nontestanentary instrunent;

(4) If the disclainmer is of a fiduciary right, power,
privilege, or inmmunity, as if the right, power, privilege, or

i Mmunity was never in the donative instrument.

(H) A disclainer pursuant to this section is effective as of,
and rel ates back for all purposes to, the date upon which the

taker and the taker's interest have been finally ascertai ned.

(1) A disclaimant who has a present and future interest in
property, and disclains the disclaimant's present interest in
whol e or in part, is considered to have disclained the
disclaimant's future interest to the sane extent, unless a
contrary intention appears in the disclainer instrunent or the
donative instrunment. A disclaimnt is not precluded from
receiving, as an alternative taker, a beneficial interest in the
property disclainmed, unless a contrary intention appears in the

di sclainer instrunent or in the donative instrunment.

(J) The disclaimant's right to disclaimunder this section is
barred if, before the expiration of the period within which the
di scl ai mant may disclaimthe interest, the disclaimnt does any of

the foll ow ng:

(1) Assigns, conveys, encunbers, pledges, or transfers, or
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contracts to assign, convey, encunber, pledge, or transfer, the

property or any interest in it;

(2) Waives in witing the disclaimant's right to disclaimand
executes and delivers, files, or records the waiver in the manner

provided in this section for a disclainer instrunment;
(3) Accepts the property or an interest in it;

(4) Permts or suffers a sale or other disposition of the

property pursuant to judicial action against the disclainmant.

(K)y Afiduciary's application for appointnment or assunption
of duties as a fiduciary does not waive or bar the disclaimnt's

right to disclaima right, power, privilege, or inmmnity.

(L) The right to disclaimunder this section exists
irrespective of any limtation on the interest of the disclai mant

in the nature of a spendthrift provision or simlar restriction.

(M A disclainmer instrunent or witten waiver of the right to
di scl ai mthat has been executed and delivered, filed, or recorded

as required by this section is final and binding upon all persons.

(N The right to disclaimand the procedures for disclainer
established by this section are in addition to, and do not exclude
or abridge, any other rights or procedures existing under any
ot her section of the Revised Code or at common |law to assign

convey, release, refuse to accept, renounce, waive, or disclaim
property.

(O (1) No person is liable for distributing or disposing of
property in a manner inconsistent with the terns of a valid
disclaimer if the distribution or disposition is otherw se proper

and the person has no actual know edge of the disclainer.

(2) No person is liable for distributing or disposing of
property in reliance upon the terns of a disclainer that is

invalid because the right of disclainer has been waived or barred
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if the distribution or disposition is otherw se proper and the
person has no actual know edge of the facts that constitute a

wai ver or bar to the right to disclaim

(P)(1) A disclaimant may disclaimpursuant to this section
any interest in property that is in existence on Septenber 27,
1976, if either the interest in the property or the taker of the

interest in the property is not finally ascertained on that date.

(2) No disclainmer executed pursuant to this section destroys
or dimnishes an interest in property that exists on Septenber 27,

1976, in any person other than the disclainmnt.

Sec. 133971 5815.41. As used in sections 433971 5815.41 to
133978 5815.48 of the Revi sed Code:

(A) "Art dealer" nmeans a person engaged in the business of
selling works of art, other than a person exclusively engaged in

the business of selling goods at public auction.
(B) "Artist" means the creator of a work of art.

(O "On consignnent" neans delivered to an art dealer for the
pur pose of sale or exhibition, or both, to the public by the art

deal er other than at a public auction.

(D) "Work of art" means an original art work that is any of

the foll ow ng:

(1) Avisual rendition including, but not limted to, a

pai nting, draw ng, scul pture, npsaic, or photograph;
(2) A work of calligraphy;

(3) Awrk of graphic art, including, but not limted to, an

etching, lithograph, offset print, or silk screen;

(4) Acraft work in materials, including, but not limted to,

clay, textile, fiber, wood, netal, plastic, or glass;
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(5) Awork in mxed nedia, including, but not limted to, a
coll age or a work consisting of any conbi nation of the itens

listed in divisions (D)(1) to (4) of this section.

Sec. 133972 5815.42. |If an art dealer accepts a work of art,
on a fee, conm ssion, or other conpensation basis, on consignment
fromthe artist who created the work of art, the follow ng

consequences attach:

(A) The art dealer is, with respect to that work of art, the

agent of the artist.

(B) The work of art is trust property and the art dealer is a
trustee for the benefit of the artist until the work of art is

sold to a bona fide third party or returned to the artist.

(C The proceeds of the sale of the work of art are trust
property and the art dealer is a trustee for the benefit of the

artist until the anobunt due the artist fromthe sale is paid.

(D) The art dealer is strictly liable for the loss of, or
damage to, the work of art while it is in the art dealer's
possession or control. The value of the work of art is, for the
pur pose of this division, the value established in the witten
contract between the artist and art dealer entered into pursuant
to section 133975 5815.45 of the Revised Code.

Sec. 4339—+3 5815.43. (A If a work of art is trust property
under section #3392 5815.42 of the Revised Code when it is
initially received by the art dealer, it remains trust property,
not wi t hst andi ng t he subsequent purchase of the work of art by the
art dealer directly or indirectly for the art dealer's own
account, until the purchase price specified pursuant to division
(A (3) of section 1339—+#5 5815.45 of the Revised Code is paid in

full to the artist.
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(B) If an art dealer resells a work of art that he the art

deal er purchased for his the art dealer's own account to a bona

fide third party before the artist has been paid in full, the work
of art ceases to be trust property and the proceeds of the resale
are trust funds in the possession or control of the art dealer for
the benefit of the artist to the extent necessary to pay any

bal ance still due to the artist. The trusteeship of the proceeds
continues until the artist is paid in full under the contract
entered into pursuant to section 433975 5815.45 of the Revised
Code.

Sec. 1339—+#4 5815.44. A work of art that is trust property
under section 3339—+2 5815.42 or 133973 5815.43 of the Revised
Code is not subject to the clains, liens, or security interests of
the creditors of the art dealer, notw thstanding Chapters 1301. to
1310. of the Revised Code.

Sec. 433975 5815.45. (A) An art dealer shall not accept a
work of art, on a fee, commission, or other conpensation basis, on
consignment fromthe artist who created the work of art unless,
prior to or at the time of acceptance, the art dealer enters into
a witten contract with the artist that contains all of the

foll ow ng:
(1) The value of the work of art and whether it may be sol d;

(2) The tinme within which the proceeds of the sale are to be

paid to the artist, if the work of art is sold;
(3) The mninmumprice for the sale of the work of art;

(4) The fee or percentage of the sale price that is to be

paid to the art dealer for displaying or selling the work of art.

(B) If an art dealer violates this section, a court, at the

request of the artist, nay void the obligation of the artist to
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that art dealer or to a person to whomthe obligation is

transferred, other than a holder in due course.

Sec. 133976 5815.46. An art deal er who accepts a work of
art, on a fee, comm ssion, or other conpensation basis, on
consignment fromthe artist who created the work of art shall not
use or display the work of art or a photograph of the work of art,
or pernmt the use or display of the work of art or a photograph of

the work of art, unless both of the foll owing occur:

H-(A) Notice is given to users or viewers that the work of

art is the work of the artist;

2-(B) The artist gives prior witten consent to the

particul ar use or display.

Sec. 133977 5815.47. Any portion of an agreenent that waives
any provision of sections 1339+ 5815.41 to 133978 5815. 48 of
t he Revised Code is void.

Sec. 433978 5815.48. Any art deal er who viol ates section
1339-—+#5 5815.45 or 1339—+6 5815.46 of the Revised Code is |iable

to the artist for his the artist's reasonable attorney's fees and

in an anmount equal to the greater of either of the follow ng:
(A) Fifty dollars;

(B) The actual damages, if any, including the incidental and
consequenti al damages, sustained by the artist by reason of the

vi ol ati on.

Section 2. That existing sections 1111.13, 1111.15, 1151.191,
1161. 24, 1319.12, 1339.01, 1339.02, 1339.03, 1339.031, 1339. 04,
1339. 08, 1339.09, 1339.10, 1339.11, 1339.12, 1339.13, 1339.15,
1339. 151, 1339.16, 1339.17, 1339.18, 1339.31, 1339.32, 1339. 33,
1339. 34, 1339.35, 1339.36, 1339.37, 1339.38, 1339.39, 1339.41,
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1339. 411, 1339.412, 1339.42, 1339.43, 1339.44, 1339.45, 1339.51
1339. 52, 1339.53, 1339.54, 1339.55, 1339.56, 1339.57, 1339. 58,
1339.59, 1339.60, 1339.61, 1339.62, 1339.621, 1339.63, 1339. 64,
1339. 65, 1339.68, 1339.71, 1339.72, 1339.73, 1339.74, 1339.75,
1339. 76, 1339.77, 1339.78, 1340.31, 1340.32, 1340.33, 1340. 34,
1340. 35, 1340. 36, 1340.37, 1340.40, 1340.41, 1340.42, 1340. 46,
1340. 47, 1340.51, 1340.52, 1340.53, 1340.57, 1340.58, 1340.59,
1340. 63, 1340. 64, 1340.65, 1340.66, 1340.70, 1340.71, 1340.72,
1340. 73, 1340.74, 1340.75, 1340.76, 1340.77, 1340.81, 1340. 82,
1340. 83, 1340. 84, 1340.85, 1340.86, 1340.90, 1340.91, 1775.03,
1775. 14, 1775.15, 1775.17, 1775.33, 1782.24, 2101.24, 2107. 33,
2109. 24, 2109.37, 2109.62, 2109.68, 2111.131, 2113.861, 2305.121
2305. 22, 5111.15, 5111.151, 5119.01, 5119.17, 5121.04, 5121.10,
5121. 30, 5121.52, 5123.04, 5123.28, and 5123.40 and sections
1335. 01, 1339.14, 1339.66, 1339.67, 1339.69, 1340.21, 1340.22, and
1340. 23 of the Revised Code are hereby repeal ed.

Section 3. Sections 1 and 2 of this act shall take effect on
January 1, 2007.

Section 4. In enacting divisions (B) to (D) of section
5808. 14 of the Revised Code in Section 1 of this act, the Genera
Assenbly hereby declares its intent to codify certain fiduciary
and trust law principles, previously codified in sections 1340.21
to 1340. 23 of the Revised Code, relating to a fiduciary's conflict
of interests and, in general, to provide for the exercise of
certain discretionary powers to distribute either principal or
incone to a beneficiary by a beneficially interested fiduciary for
the beneficially interested fiduciary's own benefit to the extent

of an ascert ai nabl e standard.

Section 5. Section 5123.04 of the Revised Code is presented

inthis act as a conposite of the section as anended by both Sub.
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H B. 670 and Am Sub. S.B. 285 of the 121st General Assenbly. The
General Assenbly, applying the principle stated in division (B) of
section 1.52 of the Revised Code that anmendnents are to be

har noni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.
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