As Introduced

126th General Assembly
Regular Session H. B. No. 487
2005-2006

Representatives Widener, Martin, McGregor, R., Wagoner, Seitz, Hartnett,

Allen, Koziura

A BILL

To anend sections 153.54, 153.57, 1311.01, 1311.011,

1311. 02, 1311.021, 1311.03, 1311.04, 1311.05,
1311.12, 1311.13, 1311.14, 1311.15, 1311. 25,

1311. 26, 1311.261, 1311.28, 1311.29, 1311. 32,

4113. 61, 5309.57, and 5525.16 of the Revised Code
to specify that an owner, part owner, or |essee of
real property, with respect to a home construction
contract, nust record a notice of comrencenent
only if required by a lending institution, to
stipulate that a notice of commencenent for a hone
construction contract expires six years after it
is recorded, and to pernit court costs and
reasonabl e attorney fees to be included in danmages
an owner may recover froma |ienhol der who refuses
to release the lien after the owner nakes ful
payrment and to stipulate for all types of liens
that a nortgage is considered filed first if a
nort gage and notice of conmencenent are filed on

t he sane day.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 153.54, 153.57, 1311.01, 1311.011,
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1311. 02, 1311.021, 1311.03, 1311.04, 1311.05, 1311.12, 1311.13,
1311. 14, 1311.15, 1311.25, 1311.26, 1311.261, 1311.28, 1311. 29,
1311. 32, 4113.61, 5309.57, and 5525.16 of the Revi sed Code be

amended to read as fol |l ows:

Sec. 153.54. (A) Each person bidding for a contract with the
state or any political subdivision, district, institution, or
ot her agency thereof, excluding therefromthe departnment of
transportation, for any public inprovenent shall file with the

bid, a bid guaranty in the form of either

(1) A bond in accordance with division (B) of this section

for the full amount of the bid;

(2) Acertified check, cashier's check, or letter of credit
pursuant to Chapter 1305. of the Revised Code, in accordance with
division (C of this section. Any such letter of credit is
revocable only at the option of the beneficiary state, political
subdivision, district, institution, or agency. The anobunt of the
certified check, cashier's check, or letter of credit shall be

equal to ten per cent of the bid.

(B) A bid guaranty filed pursuant to division (A)(1) of this

section shall be conditioned to:

(1) Provide that, if the bid is accepted, the bidder, after
the awardi ng or the recomrendation for the award of the contract,
whi chever the contracting authority designates, will enter into a
proper contract in accordance with the bid, plans, details,
specifications, and bills of material. If for any reason, other
than as authorized by section 9.31 of the Revised Code or division
(G of this section, the bidder fails to enter into the contract,
and the contracting authority awards the contract to the next
| onest bidder, the bidder and the surety on the bidder's bond are
liable to the state, political subdivision, district, institution

or agency for the difference between the bid and that of the next
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| owest bidder, or for a penal sumnot to exceed ten per cent of
the anount of the bond, whichever is less. If the state, political
subdi vision, district, institution, or agency does not award the
contract to the next |owest bidder but resubmts the project for
bi ddi ng, the bidder failing to enter into the contract and the
surety on the bidder's bond, except as provided in division (G of
this section, are liable to the state, political subdivision,
district, institution, or agency for a penal sumnot to exceed ten
per cent of the anobunt of the bid or the costs in connection with
the resubnission of printing new contract docunents, required
advertising, and printing and mailing notices to prospective

bi dders, whichever is |ess.

(2) Indemify the state, political subdivision, district,
institution, or agency against all damage suffered by failure to
performthe contract according to its provisions and in accordance
with the plans, details, specifications, and bills of naterial
therefor and to pay all lawful clains of subcontractors,

matertalwen material suppliers, and | aborers for |abor perfornmed

or material furnished in carrying forward, perform ng, or
completing the contract; and agree and assent that this
undertaking is for the benefit of any subcontractor, nraterialman

material supplier, or laborer having a just claim as well as for

the state, political subdivision, district, institution, or

agency.

(O (1) A bid guaranty filed pursuant to division (A)(2) of
this section shall be conditioned to provide that if the bidis
accepted, the bidder, after the awarding or the recommendation for
the award of the contract, whichever the contracting authority
designates, will enter into a proper contract in accordance with
the bid, plans, details, specifications, and bills of material. If
for any reason, other than as authorized by section 9.31 of the

Revi sed Code or division (G of this section, the bidder fails to
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enter into the contract, and the contracting authority awards the
contract to the next | owest bidder, the bidder is liable to the
state, political subdivision, district, institution, or agency for
the difference between the bidder's bid and that of the next

| owest bidder, or for a penal sumnot to exceed ten per cent of

t he amount of the bid, whichever is less. If the state, political
subdi vision, district, institution, or agency does not award the
contract to the next | owest bidder but resubnits the project for
bi ddi ng, the bidder failing to enter into the contract, except as
provided in division (G of this section, is liable to the state,
political subdivision, district, institution, or agency for a
penal sum not to exceed ten per cent of the amount of the bid or
the costs in connection with the resubm ssion, of printing new
contract docunents, required advertising, and printing and nailing

notices to prospective bidders, whichever is |ess.

If the bidder enters into the contract, the bidder, at the
time the contract is entered to, shall file a bond for the anmount
of the contract to indemify the state, political subdivision
district, institution, or agency agai nst all damage suffered by
failure to performthe contract according to its provisions and in
accordance with the plans, details, specifications, and bills of

material therefor and to pay all lawful clains of subcontractors,

materalwenr material suppliers, and | aborers for |abor perforned
or material furnished in carrying forward, performning, or
completing the contract; and agree and assent that this
undertaking is for the benefit of any subcontractor, raterialran

material supplier, or |laborer having a just claim as well as for

the state, political subdivision, district, institution, or

agency.

(2) A construction nanager who enters into a contract
pursuant to sections 9.33 to 9.333 of the Revised Code, if

required by the public owner at the tine the construction manager
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enters into the contract, shall file a letter of credit pursuant
to Chapter 1305. of the Revised Code, bond, certified check, or
cashier's check, for the value of the construction nmanagenent
contract to indemify the state, political subdivision, district,
institution, or agency against all damage suffered by the
construction manager's failure to performthe contract according
to its provisions, and shall agree and assent that this
undertaking is for the benefit of the state, political
subdivision, district, institution, or agency. A letter of credit
provi ded by the construction manager is revocable only at the
option of the beneficiary state, political subdivision, district,

institution, or agency.

(D) Where the state, political subdivision, district,
institution, or agency accepts a bid but the bidder fails or
refuses to enter into a proper contract in accordance with the
bid, plans, details, specifications, and bills of material within
ten days after the awarding of the contract, the bidder and the
surety on any bond, except as provided in division (G of this
section, are liable for the anobunt of the difference between the
bi dder's bid and that of the next |owest bidder, but not in excess
of the liability specified in division (B)(1) or (C of this
section. Were the state, political subdivision, district,
institution, or agency then awards the bid to such next | owest
bi dder and such next |owest bidder also fails or refuses to enter
into a proper contract in accordance with the bid, plans, details,
specifications, and bills of material within ten days after the
awardi ng of the contract, the liability of such next |owest
bi dder, except as provided in division (G of this section, is the
amount of the difference between the bids of such next | owest
bi dder and the third | owest bidder, but not in excess of the
liability specified in division (B)(1) or (C of this section.

Liability on account of an award to any | owest bidder beyond the
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third | owest bidder shall be determ ned in |ike manner.

(E) Notwi thstanding division (C) of this section, where the
state, political subdivision, district, institution, or agency
resubmits the project for bidding, each bidder whose bid was
accepted but who failed or refused to enter into a proper
contract, except as provided in division (G of this section, is
liable for an equal share of a penal sumin connection with the
resubm ssion, of printing new contract docunents, required
advertising, and printing and nmailing notices to prospective
bi dders, but no bidder's liability shall exceed the anount of the

bi dder's bid guaranty.

(F) Al bid guaranties filed pursuant to this section shal
be payable to the state, political subdivision, district,
institution, or agency, be for the benefit of the state, political
subdivision, district, institution, or agency or any person having
a right of action thereon, and be deposited with, and held by, the
board, officer, or agent contracting on behalf of the state,
political subdivision, district, institution, or agency. Al bonds
filed pursuant to this section shall be issued by a surety conpany
aut horized to do business in this state as surety approved by the
board, officer, or agent awardi ng the contract on behalf of the

state, political subdivision, district, institution, or agency.

(G A bidder for a contract with the state or any political
subdi vision, district, institution, or other agency thereof,
excl uding therefromthe Chio departnent of transportation, for a
public inprovenent costing |less than one-half mllion dollars may
withdraw the bid fromconsideration if the bidder's bid for sone
other contract with the state or any political subdivision
district, institution, or other agency thereof, excluding
therefromthe departnment of transportation, for the public
i mprovenment costing less than one-half million dollars has already

been accepted, if the bidder certifies in good faith that the
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total amount of all the bidder's current contracts is |ess than
one-half million dollars, and if the surety certifies in good
faith that the bidder is unable to performthe subsequent contract
because to do so woul d exceed the bidder's bonding capacity. If a
bid is withdrawn under authority of this division, the contracting
authority may award the contract to the next |owest bidder or
reject all bids and resubnmt the project for bidding, and neither
the bidder nor the surety on the bidder's bond are liable for the
di fference between the bidder's bid and that of the next |owest

bi dder, for a penal sum or for the costs of printing new contract
docunents, required advertising, and printing and mailing notices

to prospective bidders.

(H Bid guaranties filed pursuant to division (A) of this
section shall be returned to all unsuccessful bidders imrediately
after the contract is executed. The bid guaranty filed pursuant to
division (A)(2) of this section shall be returned to the
successful bidder upon filing of the bond required in division (C

of this section.

(I') For the purposes of this section, "next |owest bidder"
means, in the case of a political subdivision that has adopted the
nodel Chio and United States preference requirenents pronul gated
pursuant to division (E) of section 125.11 of the Revised Code,
the next | owest bidder that qualifies under those preference

requirements

(J) For the purposes of this section and sections 153. 56,
153. 57, and 153.571 of the Revised Code, "public inprovenent,"
"subcontractor," "materialwen material supplier,” "laborer," and

"materi al s" have the sane neanings as in section 1311.25 of the
Revi sed Code.

Sec. 153.57. (A) The bond provided for in division (C (1) of
section 153.54 of the Revised Code shall be in substantially the
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following form and recovery of any claimant thereunder shall be
subject to sections 153.01 to 153.60 of the Revised Code, to the
same extent as if the provisions of those sections were fully

incorporated in the bond form

"KNOW ALL PERSONS BY THESE PRESENTS, that we, the undersigned
............................ as principal and ...................
as sureties, are hereby held and firmly bound unto
................... in the penal sumof ............. dollars, for
the paynent of which well and truly to be made, we hereby jointly
and severally bind ourselves, our heirs, executors,

adm ni strators, successors, and assigns.
Signed this ............. day of ................ :

THE CONDI TI ON OF THE ABOVE OBLI GATION | S SUCH, that whereas
the above naned principal did onthe ................ day of
..................... , ...., enter into a contract with
................. , which said contract is nade a part of this bond

the same as though set forth herein;

Now, if the said ....................... shall well and
faithfully do and performthe things agreed by ..................
to be done and perfornmed according to the terns of said contract;
and shall pay all lawful clains of subcontractors, nraterialren

material suppliers, and |l aborers, for |abor perfornmed and

materials furnished in the carrying forward, perforning, or

compl eting of said contract; we agreeing and assenting that this
undertaki ng shall be for the benefit of any matertalwanr materi al
supplier or |aborer having a just claim as well as for the
obligee herein; then this obligation shall be void; otherw se the
sane shall remain in full force and effect; it being expressly
understood and agreed that the liability of the surety for any and
all clains hereunder shall in no event exceed the penal anount of

this obligation as herein stated.
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The said surety hereby stipul ates and agrees that no
nodi fi cati ons, om ssions, or additions, in or to the terns of the
said contract or in or to the plans or specifications therefor
shall in any wise affect the obligations of said surety onits
bond. "

(B) The bond provided for in division (C(2) of section
153.54 of the Revised Code shall be in substantially the follow ng

form

"KNOW ALL PERSONS BY THESE PRESENTS, that we, the undersigned
......... as principal and ............. as sureties, are hereby
held and firmy bound unto ............. in the penal sum of

.............. dollars, for the paynment of which well and truly be
made, we hereby jointly and severally bind ourselves, our heirs,

executors, admnistrators, successors, and assigns.
Signed this ......... day of ......... s e

THE CONDI TI ON OF THE ABOVE OBLI GATION IS SUCH, that whereas
the above naned principal did on the ........ day of ........ ,
...... , entered into a contract with ............... which said

contract is made a part of this bond the same as though set forth

her ei n;
Now, if the said ................ shall well and faithfully
do and performthe things agreed by ............. to be done and

perfornmed according to the terns of the said contract; we agreeing
and assenting that this undertaking shall be for the benefit of
the obligee herein; then this obligation shall be void; otherw se
the sane shall remain in full force and effect; it being expressly
understood and agreed that the liability of the surety for any and
all clains hereunder shall in no event exceed the penal anount of

the obligation as herein stated.

The surety hereby stipulates and agrees that no

nodi fi cati ons, om ssions, or additions, in or to the terns of the
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contract shall in any way affect the obligation of the surety on

its bond."

Sec. 1311.01. As used in sections 1311.01 to 1311.22 of the
Revi sed Code:

(A) "Omer," "part owner," or "lessee" includes all the
interests either legal or equitable, which such person nay have in
the real estate upon which the inprovenents are made, i ncl uding
the interests held by any person under contracts of purchase,

whether in writing or otherw se.

(B) "Materialman—or—material Material supplier” includes
any person by whom any materials are furnished in furtherance of

an i nprovenent.

(© "Laborer" includes any nechanic, worker, artisan, or
ot her individual who performs |abor or work in furtherance of any

i mprovenent .

(D) "Subcontractor" includes any person who undertakes to
construct, alter, erect, inprove, repair, denolish, renove, dig,
or drill any part of any inprovement under a contract with any

person ot her than the owner, part owner, or |essee.

(E) "Original contractor,"” except as otherw se provided in
section 1311.011 of the Revised Code, includes a construction
manager and any person who undertakes to construct, alter, erect,
i mprove, repair, denolish, renmove, dig, or drill any part of any

i mprovenment under a contract with an owner, part owner, or |essee.

(F) "Construction rmanager" neans a person with substanti al
di scretion and authority to rmanage or direct an inprovenent,
provi ded that the person is in direct privity of contract with the

owner, part owner, or |essee of the inprovenent.

(G "Notice of cormencenent” means the notice specified in
section 1311. 04 of the Revised Code.
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(H "Notice of furnishing" neans the notice specified in
section 1311. 05 of the Revised Code.

(1) "Materials" nmeans all products and substances incl udi ng,
wi thout limtation, any gasoline, lubricating oil, petroleum
products, powder, dynamite, blasting supplies and other
expl osives, tools, equipnment, or nmachinery furnished in

furtherance of an inprovenent.

(J) "lnprovenent" means constructing, erecting, altering,
repairing, denolishing, or renoving any buil ding or appurtenance
thereto, fixture, bridge, or other structure, and any gas pipeline
or well including, but not limted to, a well drilled or
constructed for the production of oil or gas; the furnishing of
tile for the drainage of any lot or |and; the excavation, cleanup,
or renmoval of hazardous material or waste fromreal property; the
enhancement or enbellishment of real property by seeding, sodding,
or the planting thereon of any shrubs, trees, plants, vines, small
fruits, flowers, or nursery stock of any kind; and the grading or

filling to establish a grade.

(K) "Wages" neans the basic hourly rate of pay and all other

contractually owed benefits.

Sec. 1311.011. (A) As used in this section:

(1) "Honme construction contract" means a contract entered
into between an original contractor and an owner, part owner, or
| essee for the inprovenent of any single- or double-famly
dwel ling or portion of the dwelling or a residential unit of any
condom ni um property that has been subnmitted to the provisions of
Chapter 5311. of the Revised Code; an addition to any |and; or the
i nprovenent of driveways, sidewal ks, swi nm ng pools, porches,
garages, carports, |andscaping, fences, fallout shelters, siding,

roofing, stormw ndows, awni ngs, and ot her inprovenents that are
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adj acent to single- or double-fanmly dwellings or upon | ands that
are adjacent to single- or double-fanmly dwellings or residential
units of condom nium property, if the dwelling, residential unit
of condom nium property, or land is used or is intended to be used

as a personal residence by the owner, part owner, or |essee.

(2) "Home purchase contract” neans a contract for the
purchase of any single- or double-famly dwelling or residential
unit of a condom nium property that has been subjected to the
provi sions of Chapter 5311. of the Revised Code if the purchaser
uses or intends to use the dwelling, a unit of a double dwelling,

or the condom niumunit as his the purchaser's personal residence.

(3) "Lending institution" means any person that enters into a
contract with the owner, part owner, purchaser, or |essee to
provide financing for a hone construction contract or a hone
purchase contract, which financing is secured, in whole or in
part, by a nortgage on the real estate upon which the inprovenents
contenpl ated by the home construction contract are to be nade or
upon the property that is the subject of the home purchase
contract, and that makes direct disbursenents under the contract
to any original contractor or the owner, part owner, purchaser, or

| essee.

(4) "Original contractor" includes any person with whomthe
owner, part owner, |essee, or purchaser under a hone purchase

contract or a hone construction contract has directly contracted.

(B) Notw thstandi ng sections 1311.02 to 1311.22 of the
Revi sed Code, all liens, except nortgage liens, that secure
paynment for |abor or work performed or materials furnished in
connection with a hone construction contract or in connection with
a dwelling or residential unit of condom nium property, that is
the subject of a hone purchase contract are subject to the

foll owi ng conditions:
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(1) No original contractor, subcontractor, materialman

material supplier, or laborer has a lien to secure paynment for

| abor or work performed or materials furnished by the contractor,

subcontractor, paterialmen material supplier, or |aborer, in

connection with a home construction contract between the origina
contractor and the owner, part owner, or |essee or in connection
with a dwelling or residential unit of condom nium property, that
is the subject of a hone purchase contract, if the owner, part

owner, or |essee paid the original contractor in full or if the

purchaser has paid in full for the anpbunt of the hone construction

or honme purchase contract price, and the paynent was made prior to

the owner's, part owner's, or |essee's receipt of a copy of an
affidavit of nmechanics' lien pursuant to section 1311. 07 of the
Revi sed Code.

An owner, part owner, or lessee may file with the county
recorder of the county in which the property that is the subject
of a home construction contract or a hone purchase contract is
situated an affidavit that the owner, part owner, or |essee has
made paynent in accordance with this division. Except if the
owner, part owner, or |lessee is guilty of fraud, any lien
perfected on the property by any subcontractor, wmateralmran

material supplier, or laborer for |abor or work performed or for

materials furnished is void and the property wholly discharged
fromthe lien, if the lien was perfected after full paynment was
made in accordance with this division. The recorder shall index
and record the affidavit in the sane manner that rel eases of
nort gages and other liens are indexed and recorded, and shal
receive the sane fees for indexing and recording the affidavit

that are provided for the recording of |eases.

Nothing in this section shall adversely affect a nechanics'
lien clainmed against a prior owner if the lien is perfected prior

to a conveyance under a hone purchase contract.
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(2) If the original contractor has not been paid in full as
provided in division (B)(1) of this section, no subcontractor

meterialren material supplier, or |aborer has a lien to secure

payrment for |abor or work perfornmed or materials furnished by the

subcontractor, pmeterialman material supplier, or |aborer for an

anount greater than the anount due under the home construction
contract that has not been paid to the original contractor for the
work, labor, or materials or for an anount greater than the anount
of the home purchase contract price that has not been paid to the
original contractor. The total anmount of all liens for |abor or
work performed or for materials furnished in connection with a
hone construction contract that nmay be enforced in lien

forecl osure proceedi ngs shall not exceed the anmount due under the
home construction contract that has not been paid to the origina
contractor or the anmount due under the honme purchase contract that

has not been paid to the original contractor.

I f the anmount due under the home construction contract or
under the home purchase contract to the original contractor is
insufficient to secure the nmechanics' liens of all lien claimnts
that arose out of the hone construction contract or that arose out
of a contract in connection with a dwelling or residential unit of
condom ni um property, that is the subject of a honme purchase
contract, each nmechanics' lien shall be secured by a pro rata
share of the anmpbunt due to the original contractor, except that
nmechanics' liens filed by |aborers have priority. The pro rata
share shall be equal to the nonetary ampunt of the anmount due to
the original contractor that is subject to all valid nechanics'
liens on the property that is the subject of the honme purchase
contract or all valid nechanics' |iens under the home construction
contract nmultiplied by a fraction in which the denonminator is the
total nmonetary anmount of all valid mechanics' liens on the

property that is the subject of the home purchase contract or of
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all valid mechanics' liens that arose out of the hone construction
contract, and the nunerator is the anmount clained to be due by the
lien claimant under a contract in connection with a dwelling or
residential unit of condom nium property, that is the subject of

t he hone purchase contract or under the home construction

contract.

For the purpose of this section, the anount due under a hone
construction contract or a hone purchase contract is the unpaid
bal ance under the honme construction contract or the home purchase
contract, nminus the cost to conplete the contract according to its

terms and conditions, including any warranty or repair work.

(3) If, after receiving witten notice froman owner, part
owner, purchaser, or lessee that full paynent has been made by the
owner, part owner, purchaser, or lessee to the original contractor
for the anobunt of the hone construction or hone purchase contract
and that paynent was nade prior to the owner's, part owner's, or
| essee's receipt of a copy of an affidavit of nechanics' |ien
pursuant to section 1311. 07 of the Revised Code, the |ienhol der
fails within thirty days after receipt of the notice to cause the
l'ien securing paynent for the work, |labor, or materials to be
rel eased of record, the lienholder is |iable to the owner, part
owner, or |lessee for all damages arising fromthe |ienholder's

failure to cause the lien to be rel eased. Damages shall incl ude,

but are not limted to, court costs and reasonable attorney fees

incurred during any litigation between the owner _and a lien

claimant _or lien claimnts who have refused to release their liens

after receiving a copy of the affidavit referred to in division

(BY(1) of this section, or evidence that the cost of conpleting a

honme construction contract exceeded, or is reasonably expected to

exceed, the bal ance due the original contractor under the hone

construction contract as provided in division (B)(2) of this

section.
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(4) No lending institution shall make any paynent to any
original contractor until the original contractor has given the

I ending institution the original contractor's affidavit stating:

(a) That the original contractor has paid in full for al
| abor and work performed and for all materials furnished by the
original contractor and all subcontractors, waterialwen nmateria
suppliers, and |l aborers prior to the date of the closing of the
purchase or during and prior to the paynment period, except such
unpaid clainms as the original contractor specifically sets forth

and identifies both by clainant and by anount cl ai ned;

(b) That no clainms exist other than those clains set forth
and identified in the affidavit required by division (B)(4) of

this section.

(5) When maki ng any paynent under the honme construction
contract or on behalf of the owner or part owner under a hone
purchase contract, the lending institution nmay accept the
affidavit of the original contractor required by division (B)(4)
of this section and act in reliance upon it, unless it appears to
be fraudulent on its face. The lending institution is not
financially liable to the owner, part owner, purchaser, |essee, or
any other person for any paynents, except for gross negligence or
fraud committed by the lending institution in nmaking any paynent

to the original contractor.

After receipt of a witten notice of a claimof a right to a
mechanic's lien by a lending institution, failure of the |ending
institution to obtain a lien release fromthe subcontractor

meterialmen material supplier, or | aborer who serves notice of

such claimis prinma-facie evidence of gross negligence.

(6) Any owner, part owner, purchaser, or |essee, who requests
an original contractor to supply the affidavit required by

division (B)(4) of this section, may wi thhold any paynent that is
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due under the hone construction contract or under the hone
purchase contract until the original contractor provides the
owner, part owner, purchaser, or lessee with the affidavit. The
owner's, part owner's, purchaser's, or |essee's renedies and
rights under this section shall not be prejudiced by the owner's,
part owner's, purchaser's, or lessee's failure to request or to
obtain the affidavit provided for in division (B)(4) of this

secti on.

(7) An owner, part owner, purchaser, |essee, or |ending
institution may make paynent jointly to the original contractor

and to a subcontractor, metertalranRr material supplier, or |aborer

as a condition to their giving lien rel eases.

(8) If a subcontractor, materialman material supplier, or

| aborer refuses to supply a lien release to the original

contractor, owner, part owner, |essee, or lending institution
because the anmount of noney that the original contractor owes the

subcontractor, paterialman material supplier, or laborer is in

di spute, the owner, part owner, |essee, and lending institution
shall wi thhold from paynment to the original contractor an anount
of nmoney equal to the anount of noney clainmed by the

subcontractor, pmeterialman material supplier, or laborer. If a

subcontract or, materialwan material supplier, or | aborer refuses

within ten days after receipt of a witten request fromeither the
original contractor or the lending institution to state the anount
due and the |last date that the lien claimnt perforned any | abor
or work or furnished any material in furtherance of the

i mprovement which gives rise to the lien claimant's lien claim
the anount and the | ast date shall be stated by the original
contractor. The owner, part owner, |lessee, and |lending institution
shall pay the withheld anbunt of noney to the original contractor

when any of the follow ng occur:

(a) The subcontractor, waterialwan material supplier, or
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| aborer gives witten notice to the owner, part owner, |essee, or
I ending institution that the anount of noney clained to be due has

been pai d.

(b) The subcontractor, naterialwan material supplier, or

| aborer delivers a lien release to the original contractor, owner

part owner, |essee, or lending institution.

(c) The original contractor provides the subcontractor,

rateralmenr naterial supplier, or laborer with a bond, in a form

that is satisfactory to the owner, part owner, |essee, or |ending
institution and in an anount equal to the anmount of noney clai ned

to be due.

(d) The tinme for filing a lien by the subcontractor

materalwanr material supplier, or |aborer has expired and no

affidavit of lien has been recorded pursuant to section 1311. 06 of
t he Revi sed Code.

(9) Any lien release given pursuant to this sectionis valid

and enforceabl e without separate consideration for the rel ease.

Sec. 1311.02. Every person who performs work or |abor upon or
furnishes material in furtherance of any inprovenment undertaken by
virtue of a contract, express or inplied, with the owner, part
owner, or lessee of any interest in real estate, or his the

owner's, part owner's, or |essee's authorized agent, and every

person who as a subcontractor, |aborer, or material wan supplier,
perforns any | abor or work or furnishes any material to an
original contractor or any subcontractor, in carrying forward,
perform ng, or conpleting any inprovenent, has a lien to secure
the paynent therefor upon the inprovenent and all interests that
the owner, part owner, or |essee may have or subsequently acquire
in the land or | easehold to which the inprovenent was made or

r enpved
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Sec. 1311.021. (A) Every person who perforns any |abor or
wor k upon or furnishes material for digging, drilling, boring,
operating, conpleting, or repairing, any well drilled or
constructed for the production of oil or gas or any injection well
whi ch furthers the production of oil and gas or which di sposes of
wast e products generated by oil and gas operations, or for
altering, repairing, or constructing any oil derrick, oil tank, or
| easehol d production pipe line by virtue of a contract, express or

inmplied, with the owner or part owner, or his the owner's or part

owner's aut horized agent, of any oil and gas | ease or |easehold

estate or, in the event there is no | ease or estate, any mnera

estate, and every subcontractor, |aborer, and waterialwan nmateria

supplier who perfornms any |abor or work or furnishes material to
an original contractor or any subcontractor, in carrying forward,
perform ng, or conpleting the contract, has a lien to secure the
paynment thereof upon the oil and gas |ease or |easehold estate or
in the event there is no | ease or estate, any mneral estate, the
oil or gas produced therefromand the proceeds thereof, and upon

all material |ocated thereon or used in connection therewth.

(B) The lien, insofar as it extends to oil or gas or the
proceeds of the sale of oil or gas, is not effective against any
purchaser or pipe line carrier of such oil or gas until a copy of
the affidavit provided for in section 1311. 06 of the Revised Code
is delivered to such purchaser or pipe line carrier by certified

mai | .

(C To the extent not inconsistent with this section, the
lien provided by this section is governed by this chapter, and
shal |l be perfected and enforced as other liens as provided by this

chapter, except as follows:

(1) No owner, part owner, or |essee who contracts for |abor

or work to be perforned or naterials furnished for an inprovenent
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need prepare, provide, or record a notice of comrencenent pursuant
to section 1311.04 of the Revised Code.

(2) No subcontractor or meterialran nmaterial supplier who

performs work or |abor upon or furnishes material in furtherance

of an inprovenent need prepare, provide, or serve a notice of

furnishing pursuant to section 1311.05 of the Revised Code.

(3) The affidavit required to be nade and filed by an

original contractor, subcontractor, meterialran material supplier

or | aborer under section 1311.06 of the Revised Code to claima
lien under this section need not include the first date that the
l'ien claimnt perforned any |abor or work or furnished any

material to the inprovenent giving rise to his the claimant's

i en.

(4) For the purpose of determning issues of priority, liens
created under this section are effective fromthe date the first
visible work or labor is perfornmed or the first materials are

furni shed at the site of the inprovenent.

(5) An owner, part owner, or |essee nay request from an
original contractor an affidavit setting forth the name and
address of, a description of |abor or work perfornmed or materials
furnished by, and the total amount of the contract and the bal ance
owed to, all unpaid | aborers, subcontractors, and raterialwen

material suppliers providing | abor or work or furnishing materi al

for the inprovenent, and the serving of the affidavit after such a
request shall be a condition precedent to any right by the
original contractor to file a lien under this section. If an
owner, part owner, or |essee has not nade a request under this
division, the original contractor need not serve an affidavit as

provided in this division to file a lien under this section.

(6)(a) An owner, part owner, or |essee who receives an

affidavit pursuant to division (C)(5) of this section or a notice
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pursuant to division (C(6)(c) of this section may nmake paynent
jointly to the original contractor and any | aborers,

subcontractors, and peterialmren material suppliers who are listed

in such an affidavit or who serve such a notice for the anount
shown to be unpaid by such affidavit and notices or may require
the original contractor to obtain Ilien waivers fromany such

persons prior to making paynment to the original contractor.

(b) No person who fails to serve the owner, part owner, or
| essee with a notice pursuant to division (C(6)(c) of this
section and who is onitted froman affidavit provided to the
owner, part owner, or |essee pursuant to division (C(5) of this
section shall have a right to file a lien pursuant to this section
if the owner has paid the full amount due on the contract,
i ncl uding paynent to the parties listed on the affidavit or from
whom noti ces were received either in the full anpbunt due to such
parties or in such | esser anpbunt as represents their pro-rata
portion of the full anpbunt of the contract with the original

contractor.

(c) Any | aborer, subcontractor, or materialmren nateria

supplier may serve upon the owner, part owner, or |essee a notice
in witing, which notice shall be such as will informthe owner

part owner, or |essee of the inprovenent, of the nature of the
work perforned or to be perforned, the materials furnished or to
be furni shed, the anmount due or to becone due therefor, the
identity of the person with whom such | aborer, subcontractor, or
materalwar material supplier has contracted, and the identity of

the well, oil derrick, oil tank, or |easehold production pipe
line, the pernmit nunber, and the county upon which such work was

or is to be performed or materials were or are to be furnished.

(7) The provisions of division (B) of section 1311.15 of the
Revi sed Code shall be applicable with respect to paynents to any

subcontractors, pmeaterialhrenr material suppliers, or | aborers
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identified on the affidavit provided in division (C(5) of this

secti on.

Sec. 1311.03. Any person who perforns | abor or work or
furnishes material, for the construction, alteration, or repair of
any street, turnpike, road, sidewal k, way, drain, ditch, or sewer
by virtue of a private contract between himthe person and the
owner, part owner, or |essee of |ands upon which the sanme may be
constructed, altered, or repaired, or of l|lands abutting thereon,

or as subcontractor, |aborer, or meterialmen material supplier,

perforns | abor or work or furnishes naterial to such origina
contractor or to any subcontractor in carrying forward or

conpl eting such contract, has a lien for the paynent thereof

agai nst the | ands of the owner, part owner, or |essee, upon which
the street, turnpike, road, sidewal k, way, drain, or sewer is
constructed or upon which any such street, turnpike, road,

si dewal k, way, drain, ditch, or sewer abuts, as provided in
section 1311. 02 of the Revised Code.

Sec. 1311.04. (A (1) Prior to the performance of any |abor or
work or the furnishing of any materials for an inprovenent on real
property which may give rise to a nmechanics' lien under sections
1311.01 to 1311.22 of the Revised Code, the owner, part owner, or
| essee who contracts for the | abor, work, or nmaterials shall
record in the office of the county recorder for each county in
which the real property to be inproved is |located a notice of
comrencenent in substantially the form specified in division (B)

of this section.

(2) Only one notice of comencenent is required to be filed
for a single inprovenent and if nore than one notice of
comrencenent is filed for a single inprovenent, all notices filed
after the original notice shall be deenmed to be anmendnents to the

original notice. If an owner, part owner, or |lessee contracts with
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additional original contractors, |enders, or sureties not
identified in the original notice of cormmencenent filed for the
i mprovenent, the owner, part owner, or |essee shall anend the
original notice of commencenent to identify the additional
original contractors, |enders, and sureties. The date of the
filing of the anended notice is the date of the filing of the

original notice of conmencenent.

(B) The notice of commencenent required under division (A of
this section shall contain, in affidavit form all of the

foll owing i nformati on:

(1) The |l egal description of the real property on which the
i mprovenment is to be nade. For purposes of this division, a
description sufficient to describe the real property for the
pur pose of conveyance, or contained in the instrunment by which the

owner, part owner, or |lessee took title, is a |egal description.

(2) A brief description of the inprovenent to be perforned on
the property containing sufficient specificity to permt lien

claimants to identify the inprovenent;

(3) The nane, address, and capacity of the owner, part owner

or lessee of the real property contracting for the inprovenent;

(4) The nanme and address of the fee owner of the real
property, if the person contracting for the inprovenent is a |land

contract vendee or | essee;

(5) The nane and address of the owner's, part owner's, or

| essee' s designee, if any;

(6) The nane and address of all original contractors, except
that if the notice of comnmencenent is recorded for an inprovenent
involving a single- or double-famly dwelling and if nore than one
original contractor is involved, instead of |isting each original

contractor, the owner shall state that multiple original
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contractors are involved in the inprovenent;

(7) The date the owner, part owner, or |lessee first executed

a contract with an original contractor for the inprovenent;

(8) The nane and address of all lending institutions which

provide financing for the inprovenents, if any;

(9) The nane and address of all sureties on any bond which
guar ant ee paynent of the original contractor's obligations under

the contract for the inprovenent, if any;
(10) The followi ng statenent:
"To Lien Caimants and Subsequent Purchasers:

Take notice that |abor or work is about to begin on or
materials are about to be furnished for an i nprovement to the rea
property described in this instrument. A person having a
nmechanics' lien may preserve the lien by providing a notice of
furnishing to the above-naned desi gnee and t he above- naned
desi gnee's original contractor, if any, and by tinely recording an

affidavit pursuant to section 1311. 06 of the Revised Code.

A copy of this notice nmay be obtai ned upon nmaking a witten
request by certified nail to the above-nanmed owner, part owner,

| essee, designee, or the person with whomyou have contracted."”
(11) The nane and address of the person preparing the notice;

(12) An affidavit of the owner, part owner, or |essee or the
agent of the owner, part owner, or |essee which verifies the

noti ce.

(O If the notice of conmencenent furnished by or for an
owner, part owner, or |essee contains incorrect information, the
owner, part owner, or |lessee is liable for any loss of lien rights
of a lien claimnt and any actual expenses incurred by the |lien
claimant in maintaining lien rights, including attorney's fees, if

the I oss and expenses incurred are a direct result of the lien
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claimant's reliance on the incorrect information.

Any lien clainmant who has included incorrect information in
the claimant's affidavit for a lien under section 1311.06 of the
Revi sed Code, as a result of incorrect information contained in
the notice of commencenent, nmay file for record an amended
affidavit for a lien. The anended affidavit shall contain all of
the information required by section 1311.06 of the Revised Code
for an original affidavit. The lien claimant shall serve a copy of
the anended affidavit on the owner, part owner, or |essee as
provided in section 1311. 07 of the Revised Code. The |ien clai mant
may file the anended affidavit for record at any tinme during the
time that the lien acquired by the original affidavit continues in
effect under section 1311.13 of the Revised Code. In no event
shal |l the anmended affidavit extend such tinme period. The filing of
an anended affidavit does not constitute a waiver of the rights

granted by this division.

(D) Wthin ten days after the date a subcontractor, materi al
supplier, or |laborer serves a witten request upon the owner, part
owner, or |essee, or designee for a copy of the notice of
conmencenent, the owner, part owner, |essee, or designee shal
serve a copy of the notice of comrencenent to the requesting

subcontractor, material supplier, or |aborer.

(E) Wthin ten days after the date a subcontractor, materi al
supplier, or laborer serves a witten request for a copy of the
noti ce of comrencenent upon the original contractor who has been
provided with a notice of commencenent fromthe owner, part owner
or | essee, or designee and with whomthe subcontractor, materia
supplier, or laborer has a direct contract, the original
contractor shall serve a copy of the notice of comrencenent to the

requesti ng subcontractor, material supplier, or |aborer.

(F) Wthin ten days after the date a subcontractor, materi al
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supplier, or laborer serves a witten request for a copy of the
noti ce of comrencenent upon the subcontractor who has been
provided with a notice of commencenent fromthe owner, part owner
| essee, designee, or original contractor and with whomthe
subcontractor, material supplier, or |aborer has a direct
contract, the subcontractor shall serve a copy of the notice of
comrencenent upon the requesting subcontractor, nmaterial supplier,

or | aborer.

(G (1) Except as provided in division (G (2) of this section
the owner, part owner, |essee, or designee shall post and naintain
posted a copy of the notice of comencenent in a conspicuous place
on the real property described in the notice during the course of

the actual physical inprovenent to the real property.

(2) No owner, part owner, |essee, or designee, has to post a
copy of the notice of commencenent on the real property described
in the notice for an inprovenent that is the subject of a home

pur chase contract.

(H The owner, part owner, |essee, or designee shall serve a
copy of the notice of comrencenent upon the original contractor
If the owner, part owner, |essee, or designee fails to serve a
copy of the notice of comrencenment upon the original contractor
the owner, part owner, or lessee is liable to the original
contractor for all actual expenses incurred by the original
contractor in obtaining the infornmation otherw se provided by the

noti ce of conmmencenent.

(1) I'f the owner, part owner, |essee, or designee fails to
record the notice of conmencenent in accordance with this section
the time within which a subcontractor or material supplier may
serve a notice of furnishing as required by section 1311.05 of the
Revi sed Code is extended until twenty-one days after the notice of

commencenment has been recorded. A subcontractor or material
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supplier need not serve a notice of furnishing to preserve lien
rights for the period before the notice of commencenent is

recor ded.

(J) If the owner, part owner, |essee, or designhee fails to
serve, upon witten request, the notice of comrencenent in
accordance with this section, the time within which a
subcontractor or material supplier may serve a notice of
furnishing as required by section 1311.05 of the Revised Code is
extended until twenty-one days after the notice of commencenent
actually has been served to the subcontractor or material
supplier. The owner, part owner, or |lessee who fails to serve the
notice pursuant to this section is Iiable to any subcontractor or
mat eri al supplier who beconmes a lien claimant for all actual
expenses incurred by the lien claimnt in obtaining the

i nformation that woul d have been contained in the notice.

(K) If an owner, part owner, |essee, or designee fails to
post or maintain a copy of the notice of commencenent as required
by division (G (1) of this section, the owner, part owner, or
| essee is liable to a subcontractor, material supplier, or |aborer
who becones a lien claimant for all actual expenses incurred by
the lien claimant in obtaining the infornation otherw se provided

by the posti ng.

(L) If an original contractor or subcontractor who has been
provided with a notice of commencenent fails to serve a copy of
the notice of commencenent to any subcontractor, naterial
supplier, or laborer who requests it, the original contractor or
subcontractor who fails to serve the copy of the notice is liable
to the subcontractor, nmaterial supplier, or |aborer who made the
request for all costs incurred by the subcontractor, naterial
supplier, or laborer in obtaining the informati on contained in the
noti ce of comrencenent, provided that an original contractor or

subcontractor who fails to provide the notice upon request is not
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liable under this division to any subcontractor, materi al
supplier, or laborer with whomthe original contractor or

subcontractor is not in direct privity of contract.

(M(1) If after the first work, labor, or material has been
perfornmed on or furnished to the inprovenent, the owner, part
owner, |essee, or designee fails to serve, record, or post a
noti ce of commencenent as required by this section, the original
contractor may, in witing, request the owner, part owner, |essee,
or designee to serve, record, or post the notice. If an owner,
part owner, |essee, or the designee of an owner, part owner, or
| essee fails or refuses to serve, record, or post a notice of
commencenent within ten days of receipt of a request, the owner,
part owner, or lessee is liable for the owner's, part owner's, or
| essee's failure or refusal and for the designee's failure or
refusal, without recourse to the original contractor for all
damages, costs, and expenses which result fromthe filing of a
valid mechanics' lien to the extent that the |ien, damages, costs,

and expenses coul d have been avoi ded through proper paynent.

(2) Nothing in this division shall be interpreted as to

either of the follow ng:

(a) Relieving an original contractor fromthe duty to pay the
original contractor's subcontractors, material suppliers, and
| aborers for |abor or work performed or materials furnished

pursuant to a contract directly with the original contractor;

(b) Ovbligating an owner, part owner, or |essee to pay for
work or |abor performed or materials furnished by subcontractors,
material suppliers, or |aborers pursuant to direct contracts with

the original contractor

(N)(1) If the owner, part owner, or |lessee fails to record a
noti ce of comrencenent or an amended notice, any person holding a

nortgage on the real property to be inproved may record a notice
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of comrencenent or an anended notice on behalf of the owner, part
owner, or |lessee. If the owner, part owner, or lessee fails to
record a notice of comrencenment or an anmended notice within the

| ater of ten days after the performance of any | abor or work or
the furnishing of any material for an inprovenent on real property
whi ch gives rise to a nmechanics' |ien under sections 1311.01 to
1311. 22 of the Revised Code or three days after service of a
demand to record the notice or anended notice by the origina
contractor, the original contractor nmay record a notice of
commencenent or an anended notice on behal f of the owner, part

owner, or | essee.

(2) If the original contractor or a nortgage hol der has
recorded a notice of conmencenent or an amended notice on behal f
of the owner, part owner, or |essee, the owner, part owner, or
lessee is liable to the original contractor or nortgage hol der for
all costs and expenses incurred in obtaining the information
contained in the notice of comrencenment or an anmended notice and
all costs incurred in the preparation and recording of the notice

of commencenent or an anended noti ce.

(3) Unless required to file the notice of conmencenent or an
anended notice on behalf of the owner, part owner, or |essee, the
party filing a witten notice of commencenent or anmended notice on
behal f of the owner, part owner, or lessee is not liable to the
owner, part owner, or lessee for any errors contained in the

noti ce of comencenent or anended noti ce.

(4) If a nortgage holder or an original contractor records a
noti ce of commencenent or anended notice on behal f of an owner,
part owner, or |essee, such fact nust be included on the notice or

amended noti ce.

(O This section does not apply to ary—inrprovenrent—rade
pursdant—to a home construction contract as defined in section
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1311. 011 of the Revi sed Code, except that when a | endi ng
institution as defined in division (A (3) of section 1311.011 of

the Revised Code requires that a notice of commencenent be

recorded as part of the financing for a hone construction

contract, which is secured in whole or in part by a nortgage on

real estate upon which the inprovenents are to be constructed, the

owner, part owner, or lessee nay file a notice of commencenent

pursuant to this section by recording the notice of commencenent

in the county recorder's office of the county where the owner

part owner, or lessee's property is located. If the property is

located in nore than one county, the owner. part owner, or | essee

shall record the notice of commencenent in the county recorders

office of each county in which the property is |ocated.

If the owner, part owner, or lessee files a notice of

commencenent pursuant to this division, the attachnent,

conti nuance, and priority provisions of section 1311.13 of the

Revi sed Code apply to that inprovenent, but the notice of

furnishing requirenents specified in section 1311.05 of the

Revi sed Code do not apply to that inprovenent.

(P) The county recorder of the county where a notice of
commencenent is filed for record shall endorse the date and hour
of its filing and cause it to be recorded as nmechanics' liens are
recorded, and collect the sanme fees for recording the notice of
commencenent as are provided in section 317.32 of the Revised
Code. The recorder shall index the real property described in the
noti ce of commencenent and shall index the nanmes of all owners,
part owners, |essees, and |and contract vendees in the direct
i ndex and the nanes of all original contractors in the reverse

index as provided for in section 317.18 of the Revised Code.

(Q Notwithstanding this section, if the owner, part owner,
or lessee is a tel ephone conpany, an electric |ight conpany, a gas

conmpany, a water works conpany, all as defined in section 4905.03
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of the Revised Code, or a subsidiary or affiliate thereof, the
owner, part owner, or |lessee nay, but is not required to, record a
noti ce of comrencenent pursuant to division (A of this section,
and is not required to serve, post, and provide copies of a notice
of conmmencenent pursuant to divisions (D), (G, and (H) of this
section unl ess such owner, part owner, or |essee elects to record
the notice of commencenent. |If the owner, part owner, or |essee

el ects to record the notice of comrencenent and the inprovenent

ext ends beyond one parcel of real property or one county, the
owner, part owner, or lessee nay, in lieu of using the |egal
description required in division (B)(1) of this section, use a
description which reasonably describes the real property on which
the inprovenent is to be made. Any description used other than the
description specified in division (B)(1l) of this section shall
refer to the township and county in which the inprovenent is

| ocated, the name and route nunber of any local, state, or federa
hi ghway near the inprovenent, if any, the post office address of
the real property, if any, and the nanme by which the owner, part

owner, or |lessee refers to the inprovenent.

If an owner, part owner, or |essee elects not to record,
serve, post, or provide copies of a notice of comrencenent
pursuant to divisions (A), (D, (Q(1), and (H of this section
the owner, part owner, or lessee is subject to all applicable
liabilities pursuant to divisions (Q, (H), (J), (K, (M, and (N

of this section.

(R) If an owner, part owner, |essee, or designee fails to
record a notice of commencenent in accordance with this section
no subcontractor or nmaterial supplier who perforns | abor or work
upon or furnishes nmaterial in furtherance of that inprovenment has
to serve a notice of furnishing in accordance with section 1311. 05
of the Revised Code in order to preserve the subcontractor's or

material supplier's lien rights.
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(S) A notice of commencenent filed as provided herein expires

six vears after its filing date unless the notice of commencenent

or _anendnents made to the notice of commencenent specify

ot herw se.

Sec. 1311.05. (A) Except as provided in section 1311.04 of
the Revised Code and this section, a subcontractor or peterialmen

material supplier who perfornms | abor or work upon or furnishes

material in furtherance of an inprovenent to real property and who

wi shes to preserve his the subcontractor's or material supplier's

lien rights shall serve a notice of furnishing, if any person has
recorded a notice of conmencenent in accordance with section
1311. 04 of the Revised Code, upon the owner's, part owner's, or

| essee' s designee naned in the notice of comencenent or anended
notice and the original contractor under the original contract

pursuant to which he the subcontractor or material supplier is

perform ng | abor or work or furnishing materials, as naned in the
noti ce of commencement or amended notice and at the address |isted
in the notice or anmended notice at any tinme after the recordi ng of
the notice of commencenment or anmended notice but wi thin twenty-one
days after performing the first |Iabor or work or furnishing the
first materials or within the extended time period provided for in
division (1) or (J) of section 1311.04 of the Revised Code. |f an
owner, part owner, or |essee has not named a desighee in the

noti ce of comrencenent or anended notice or if the designee has
died or otherw se has ceased to exist, the subcontractor or

materalwanr material supplier shall serve the notice of furnishing

upon the owner, part owner, or |lessee naned in the notice of
comrencenent. |If no designee is naned or if the designee has died
or otherwi se has ceased to exist, and if nore than one owner is
naned in the notice of commencenent, service of the notice of
furnishing to the first owner, part owner, or |essee named in the

notice of comrencenent is sufficient. No original contractor has
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to serve a notice of furnishing to preserve lien rights arising
froma contract with an owner, part owner, or |lessee. No

materalwanr material supplier who is in direct privity of contract

with an owner, part owner, or |essee has to serve a notice of
furni shing upon the owner, part owner, or |essee or designee in

order to preserve his the material supplier's lien rights. No

subcontractor or materialrmanr nmaterial supplier who is in direct

privity of contract with the original contractor has to serve a

notice of furnishing upon the original contractor in order to

preserve his the subcontractor's or nmaterial supplier's lien

rights.

If any person has recorded a notice of commencenent in
accordance with section 1311.04 of the Revised Code for an
i nprovenent involving a single- or double-famly dwelling and if
that notice states that nultiple original contractors are invol ved
in the inprovenent, a subcontractor or meterialman naterial
supplier does not have to serve a notice of furnishing upon any

original contractor in order to preserve his the subcontractor's

or material supplier's lien rights.

A subcontractor or materialman nmaterial supplier who serves a

notice of furnishing in conformty with this section does not have
to serve an anended notice of furnishing on any party if he the

subcontractor or material supplier receives an anended notice of

commencenent subsequent to service of his the subcontractor's or

material supplier's notice of furnishing. If a subcontractor or

materialman material supplier serves a notice of furnishing based

upon informati on contained in any notice of commencenent or
anended notice of commencenent relative to the inprovenent for

whi ch he the subcontractor or material supplier perforns |abor or

work or furnishes material, the notice of furnishing is deened
effective even if the notice of commencenent already has been

amended or is anended in the future.
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If a lender is naned in the notice of commencenent or anended

notice, a subcontractor or materialran nmaterial supplier may serve

a copy of the notice of furnishing upon the | ender at the address

listed in the notice or anended notice, provided that no

subcontractor or meterialmren material supplier is required to

serve a copy of the notice of furnishing upon the |ender to

preserve his the subcontractor's or material supplier's lien

rights. The receipt of a notice of furnishing by a | ender inposes

no duty upon the lender by inplication or otherwi se with respect

to the disbursenent of any |oan proceeds or the paynent to any

subcontractor, meteralwanr material supplier, or any other person

(B) The notice of furnishing shall be in substantially the
follow ng form
"Notice of Furnishing
(For use in connection with inprovenents

to property other than public inprovenents)

(Narme of owner, part owner, or |essee or designhee

fromthe notice of comencenent)

(Name of original contractor fromnotice of conmencenent)

(Address of original contractor fromnotice of commencenent)

Pl ease take notice that the undersigned is perform ng certain

| abor or work or furnishing certain materials to ..............

address of other contracting party)....................... in
connection with the inprovenent to the real property |ocated at
........................ The | abor, work, or materials were
performed or furnished first or will be perforned or furnished

first on ............ (date).
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WARNI NG TO OWNER: THI S NOTI CE | S REQUI RED BY THE OH O MECHANI CS
LI EN LAW | F YOU HAVE ANY QUESTI ONS ABOUT YOUR RI GHTS AND DUTI ES
UNDER THESE STATUTES YOU SHOULD SEEK LEGAL ASSI STANCE TO PROTECT
YOU FROM THE PGSSI BI LI TY OF PAYI NG TWCE FOR THE | MPROVEMENTS TO
YOUR PROPERTY.

(Nanme and address of lien clainmant)

(Narme and capacity of party signing
for lien claimnt)

(Address of party signing)
Date:"

(C The description of the location of the property required
in the notice of furnishing is sufficient if it reasonably
identifies the real property upon which the |abor or work is

perfornmed or for which the material is furnished.
(D) (1) Except as provided in division (D)(2) of this section,
a notice of furnishing served nore than twenty-one days after a

subcontractor or materialman material supplier who is required by

this section to serve a notice of furnishing, first perforned
| abor or work or furnished material at the site of the inprovenent

preserves the subcontractor's or materialman—s material supplier's

lien rights for anounts owi ng for |abor and work perforned and
materials furnished within the twenty-one-day period i mmedi ately
precedi ng service of the notice of furnishing and thereafter, but
does not revive any prior lien rights for |abor or work perforned
or materials furnished prior to the twenty-one days i medi ately

precedi ng service of the notice of furnishing.

(2) A notice of furnishing served within the applicable

period provided for in section 1311.04 of the Revised Code

Page 35

1054
1055
1056
1057
1058
1059
1060
1061
1062
1063
1064
1065

1066

1067
1068
1069
1070

1071
1072
1073
1074
1075
1076
1077
1078
1079
1080
1081
1082

1083
1084



H. B. No. 487
As Introduced

preserves the subcontractor's or materialran—s material supplier's

lien rights for anmounts owi ng for | abor and work perforned and
materials furnished fromthe date the | abor or work was first

perfornmed or materials were first furnished through the date of
service of the notice of furnishing and thereafter. A notice of

furnishing served after the applicable period provided for in

section 1311.04 of the Revised Code does not revive any prior lien
rights for |abor or work performed or naterials furnished prior to

the twenty-one days i mmedi ately precedi ng service of the notice of

furni shing.

(E) This section does not apply to any inprovenent nade
pursuant to a home construction contract as defined in section
1311. 011 of the Revi sed Code.

(F) A notice of furnishing, even if served upon a nortgagee
of real property to be inproved, does not constitute a witten
notice of a lien or encunbrance under section 5301.232 or a
witten notice of a claimof a right to a nmechanics' |ien under
division (B)(5) of section 1311.011 of the Revised Code.

(G No laborer must serve a notice of furnishing in

accordance with this section to preserve lien rights.

(H) No subcontractor or meteralran material supplier who

perforns | abor or work upon or furnishes material in furtherance

of an inprovenent has to serve a notice of furnishing in
accordance with this section in order to preserve his the

subcontractor's or material supplier's lien rights if the owner

part owner, or |essee who contracted for the |abor, work, or
materials fails to record a notice of commencenent in accordance
with section 1311.04 of the Revi sed Code.

(1) If a notice of commencenent is filed as provided in
division (O of section 1311.04 of the Revised Code, the

subcontractors and naterial suppliers working on or providing
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materials to the i nprovenent shall not be required to serve

noti ces of furnishing as provided in division (A of section

1311. 05 of the Revi sed Code herei nabove in order to preserve lien

rights.

Sec. 1311.12. (A) A nechanic's lien for furnishing materials
ari ses under sections 1311.01 to 1311.22 of the Revised Code only

if the materials are

(1) Furnished with the intent, as evidenced by the contract
of sale, the delivery order, delivery to the site by the clainant
or at the claimant's direction, or by other evidence, that the
nmaterials be used in the course of the inprovenent with which the

lien arises;

(2) Incorporated in the inprovenent or consuned as nor nal

wastage in the course of the inprovenent;

(3) Specifically fabricated for incorporation in the
i mprovenents and not readily resalable in the ordinary course of
the fabricator's business even if not actually incorporated in the

i mprovement ;

(4) Used for the inprovenment or for the operation of
machi nery or equi pment used in the course of the inprovenment and
not remaining in the inprovenent, subject to dimnution by the

sal vage val ue of those materials; or

(5) Tools or machinery used on the particul ar inprovenent,

subject to division (C of this section.

(B) The delivery of materials to the site of the inprovenent,
whet her or not by the clainmant, creates a conclusive presunption
that the materials were used in the course of the inprovenent or

were incorporated into the inprovenent.

(C© A nechanics' lien for furnishing tools or machinery which

ari ses under division (A)(5) of this sectionis limted to either
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of the foll ow ng:

(1) If the tools or machinery are rented, the lien is for the
reasonabl e rental value for the period of actual use and any
reasonabl e period of nonuse taken into account in the rental

contract.

(2) If the tools or machinery are purchased, the lien is for
the price, but the lien only arises if the tools or nmachinery were
purchased for use in the course of the particular inprovenent and
have no substantial value to the purchaser after the conpletion of

the i nprovenent on which they were used.

(D) All of the deliveries or the sales, or both, by a Hen

elatrant material supplier of materials, including tools and

machi nery to or for an inprovenent, as ordered or purchased by an

owner, original contractor, or subcontractor, shall give rise to

one nmechanics' lien for the unpaid portion of the sales to that

owner, original contractor, or subcontractor. Nothing in this

di vision shall prohibit the filing of nbre than one lien if a

naterial supplier sold materials to nore than one owner, origina

contractor., or subcontractor for the sane inprovenent.

Sec. 1311.13. (A)(1) Liens Al liens under sections 1311.01
to 1311.22 of the Revised Code for |abor or work perforned or

materials furnished to the sanme inprovenent prior to the recording

of the notice of commencenent pursuant to section 1311.04 of the
Revi sed Code are effective fromthe date the first visible work or
| abor is perfornmed or the first materials are furnished by the
first original contractor, subcontractor, waterialwan nmateria

supplier, or laborer at—thesite of to work, |abor on, or provide

nmaterials to the inprovenent.

(2) Except as provided in division (A)(3) of this section,
| i ens under sections 1311.01 to 1311.22 of the Revi sed Code for
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| abor or work perfornmed or materials furnished after the recording
of a notice of commencenent pursuant to section 1311.04 of the
Revi sed Code are effective fromthe date of the recording of the

noti ce of commencenent.

(3) Notwithstanding division (A)(2) of this section, if there
is a valid and recorded lien with an effective date described in
division (A (1) of this section which has not been rel eased at the
time alienis filed by a | aborer after the recording of the
notice of comrencenent or if a valid lien against the inprovenent
pursuant to division (A)(1) of this section is filed subsequent to
the filing of a laborer's lien, the lien of the |aborer is
effective fromthe date the first visible |abor or work was
perfornmed or materials were furnished by the original contractor

subcontractor, paterialman material supplier, or |aborer at the

site of the inmprovenent.

(B) (1) Except for the liens of |aborers as provided in
division (B)(2) of this section, a lien securing the claimof a
cl ai mant who has perfornmed | abor or work or furnished materials
both prior to and after the recording of the notice of
commencenent pursuant to section 1311.04 of the Revised Code has
two effective dates. That portion of the lien which arises from
| abor or work perfornmed or materials furnished prior to the filing
of the notice of comrencenent has the effective date described in
division (A) (1) of this section and that portion of the |lien which
arises fromlabor or work performed or materials furnished on or
after the filing of the notice of commencenent has the effective
date described in division (A)(2) of this section. Any paynent
received by the lien clainmant both before and after the filing of
a lien shall be applied first to the |abor or work performed or
materials furnished prior to the filing of the notice of
commencenent, and then to | abor or work perforned or materials

furni shed on and after the filing of the notice of conmencenent.
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(2) Alien filed by a laborer for |abor or work perforned
both prior to and after the recording of the notice of
commencenent pursuant to section 1311.04 of the Revised Code has
one effective date as described in division (A)(1) of this

section.

(O Liens under sections 1311.01 to 1311.22 of the Revised
Code continue in force for six years after an affidavit is filed
in the office of the county recorder under section 1311.06 of the
Revi sed Code. |f an action is brought to enforce the lien within
that tine, the lien continues in force until final adjudication

t her eof .

(D) If several liens are obtained by several persons upon the
sanme i nprovenent they have no priority among thensel ves, except as

foll ows:

(1) Liens which have an effective date described in division
(A) (1) of this section have priority over all other liens, except
for liens described in divisions (A (3), (B)(2), or (D)(2) of this
section, to the extent of the value of the work and | abor
perfornmed and materials furnished prior to the recording of the
noti ce of commencenment pursuant to section 1311.04 of the Revised
Code.

(2) Liens filed by |aborers have priority over all other
liens whether the |labor or work was perforned before or after the
recordi ng of the notice of comrencenent pursuant to section
1311. 04 of the Revised Code.

(E) (1) Except as provided in division (E)(2) of this section,
liens which have an effective date described in division (A) (1) of
this section shall be preferred to the extent of the value of the
| abor or work performed or materials furnished prior to the
recording of the notice of comrencenent, to all other titles,

liens, or encunbrances which may attach to or upon the inprovenent
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or to or upon the |and upon which it is situated, which either
shall be given or recorded subsequent to the effective date of the

liens described in division (A (1) of this section.

(2) Liens recorded by | aborers which have an effective date
described in division (A)(1) or (3) of this section shall be
preferred to all other titles, liens, or encunbrances which may
attach to or upon the inprovenent or to or upon the |and upon
which it is situated which are given or recorded subsequent to the

effective date of such | aborers' |iens.

(F) Liens which have an effective date described in division
(A)(2) of this section shall be preferred to all other titles,
liens, or encunbrances which may attach to or upon such
i nprovenment or to or upon the |and upon which it is situated,
which either are given or recorded subsequent to the recordi ng of

the notice of commencenent.

(G Unless otherw se stipulated in a nortgage securing

financing for the construction of an inprovenent, if a nortgage

securing financing for the construction of an inprovenent and

noti ce of commencenent for said inprovenent are recorded on the

same _day. the nortgage shall be considered recorded before the

noti ce of commencenent for purposes of priority described in this

section.

(H) The recorder nmay destroy the record of all nechanics'
i ens which have been recorded for a period of ten years or

| onger.

Sec. 1311.14. (A) Except as provided in this section, the
lien of a nortgage given in whole or in part to inprove real
estate, or to pay off prior encunbrances thereon, or both, the
proceeds of which are actually used in the inprovenent in the

manner contenplated in sections 1311.02 and 1311. 03 of the Revised
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Code, or to pay off prior encunbrances, or both, and which
nortgage contains therein the correct nane and address of the

nort gagee, together with a covenant between the nortgagor and

nort gagee authorizing the nortgagee to do all things provided to
be done by the nortgagee under this section, shall be prior to all

nechanic's, materialmen' s naterial supplier's, and simlar |iens

and all liens provided for in this chapter that are filed for
record after the inprovenent nortgage is filed for record, to the
extent that the proceeds thereof are used and applied for the

pur poses of and pursuant to this section. Such nortgage is a lien
on the prenises therein described fromthe time it is filed for
record for the full anpbunt that is ultimately and actually paid
out under the nortgage, regardless of the tine when the noney

secured thereby is advanced.

Any | aborer or materialwanr material supplier who clains or at

any time can claima right of lien on the prenises for any | abor
or work perforned or to be perforned or for material furnished or
to be furnished for the inprovenent, nmay serve a witten notice on
the nortgagee, which notice shall show the kind and nature of the
| abor or work perfornmed or to be perfornmed, or both, and of the
material furnished or to be furni shed, or both, and the anmount
claimed or to be clainmed therefor, and a description of the

prem ses upon which the |Iabor or work has been or is to be
performed or to which the material has been or is to be furnished,

and the amount cl ai ned therefor.

(B) The nortgagee need not pay out any of the nortgage fund
for fifteen days after filing the nortgage. At the end of such

period, he the nortgagee nay refuse to go forward with the |oan or

to pay out the fund, in which case, if no funds have been

advanced, he the nortgagee shall nmake, execute, and deliver to the

nortgagor, or to the county recorder to be recorded, a proper

rel ease of the nortgage, but if the nortgagee elects to conplete

Page 42

1269
1270
1271
1272
1273
1274
1275
1276
1277
1278
1279
1280
1281
1282

1283
1284
1285
1286
1287
1288
1289
1290
1291
1292
1293

1294
1295
1296
1297
1298
1299
1300



H. B. No. 487
As Introduced

the loan, he the nortgagee shall, in order to obtain the priority

set forth in this section, distribute the nortgage fund in the

foll owi ng order:

A-(1) The nortgagee nay at any tine pay off the prior

encunbrance, or w thhold the amount thereof for that purpose.

By(2) CQut of the residue of the fund, the nortgagee nmay at
any tine retain sufficient funds to conplete the inprovenent,
according to the original plans, specifications, and contracts,

and within the original contract price.

{S-(3) The nortgagee nay fromtinme to tine pay out on the
owner's order, directly to the original contractor or
subcontractor, or directly to the ower hiwsel+ if he the owner is

his the owner's own contractor, such suns as the owner certifies

to be necessary to neet and pay | abor payrolls for the

i mprovenent .

B-(4) The nortgagee shall pay on the order of the owner, the
accounts of the materialmen material suppliers and | aborers who

have filed with the nortgagee a witten notice as provided in this
section, the amounts due for |abor or work then perforned and
material then furnished for the inprovenent; and shall retain out
of the nortgage fund such noney to becone due as is shown by the
notice served and shall hold such noney, and shall pay on the
order of the owner, the anobunts due to such persons who have

served such notices, if the nortgagee has sufficient noney in his

the nortgagee's hands to do so and al so to conplete the

i mprovenent; but if the nortgagee has funds in his the nortgagee's
hands insufficient to pay all such |laborers and materialren

material suppliers in full and to conplete the inprovenent, he the

nort gagee shall retain sufficient noney to conplete the
i mprovenent and to distribute the bal ance pro rata anong the
materalwenr material suppliers and | aborers who have filed such

noti ces.

Page 43

1301
1302
1303

1304
1305

1306
1307
1308
1309

1310
1311
1312
1313
1314
1315

1316
1317
1318
1319
1320
1321
1322
1323
1324
1325
1326
1327
1328
1329
1330
1331
1332



H. B. No. 487
As Introduced

E-(5) If the owner refuses to issue an order to pay the
anmount of the notice filed, the nortgagee shall retain the whole
anmount clainmed until the proper anount has been agreed upon or
judicially determ ned, provided that the nortgagee may wi thhol d

sufficient funds to conplete the inprovenent.

5-(6) The nortgagee shall pay out on the owners' order
directly to materialmen material suppliers or | aborers who have

performed | abor or work or furnished material for the inprovenent.

5-(7) The nortgagee shall pay the bal ance of the nortgage
fund after the inprovenent is conpleted to the owner, or to

whonsoever the owner directs.

In case the nortgagee pays out the fund otherw se than as
provided in this section, then the lien of the nortgage to the
extent that the funds had been otherw se paid, is subsequent to
liens of original contractors, subcontractors, pmaterialwen

material suppliers, and | aborers; but in no case is such a

nort gagee obligated to pay or liable at law for nore than the

princi pal of the nortgage.

Al'l paynments and distributions made by the nortgagee as
provided in this section shall be considered the sane as if paid
to the owner, part owner, |essee, or nortgagor under the nortgage,
and as if paid to the original contractor, and when paid pursuant
to this section there is no further liability on the part of the
nortgagee. This chapter does not require the nortgagee to
ascertain by affidavit or otherwi se the respective clains of
original contractors, subcontractors, |aborers, or rateralwen

material suppliers, or to determine priorities anmong |lien

cl ai mant s.

The nortgagee is not responsible for a m stake of the owner
in determning priorities, or for any failure of the payee

properly to distribute funds paid on the witten order of the
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owner .

(© Any original contractor, subcontractor, naterialman

material supplier, or |laborer may at any tine serve on any

nortgagee a witten request demanding to know t he exact bal ance of

the nortgage fund in his the nortgagee' s possession and the

aggregate anmount included in the notices filed with the nortgagee
at the tinme of the receipt of such notice. The nortgagee shal
correctly informthe person serving the notice of the exact

bal ance and the aggregate anount included in the notices filed. If
the nortgagee fails to informthe original contractor

subcontractor, meteralwan material supplier, or |aborer serving

the witten demand of the exact balance of the nortgage fund in

hi-s the nortgagee's possession at the tine of the receipt of the

notice, the nortgagee is liable to the original contractor,

subcontractor, wmaterialmran material supplier, and | aborer naking

such demand, each tinme he the nortgagee fails to conply with such

demand, in the sum of one hundred doll ars.

This section, as to nortgages contenplated by this section,
controls over all other sections of the Revised Code relating to

nmechani c's, materalmen—s material supplier's, contractor's,

subcontractor's, laborer's, and all liens that can be had under
this chapter, and shall be liberally construed in favor of such
nort gagees, a substantial conpliance by such nortgagees being

sufficient.

Sec. 1311.15. (A) The lien of a subcontractor is superior to
any already taken or to be taken by the original contractor in
respect of the sane labor, work, or material, and the liens of

| aborers, materialmen material suppliers, and subcontractors to an

original contractor or subcontractor, are superior to any lien
al ready taken or to be taken by such original contractor or

subcontractor indebted to themin respect of such | abor, work, or
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material. An assignnent or transfer by the original contractor or
subcontractor, of his the contract with the owner or origina
contractor, as well as all proceedings in attachnent, or

ot herwi se, against the original contractor or subcontractor, to

subj ect or encunber his the original contractor's or

subcontractor's interest in such contract, is subject to the

clainms of every |aborer, subcontractor, or materialranr material
supplier who perforns any |abor or work or furnishes any materi al

in furtherance of any inprovenent in accordance with this chapter

(B)(1) An owner, part owner, |essee, or public authority nay
pay directly the claimof any subcontractor or pmaterialman
material supplier who serves a notice of furnishing pursuant to
section 1311.05 or 1311.261 of the Revised Code, or the claim of

any | aborer. If the owner, part owner, |essee, or public authority

pays such claim he the owner, part owner, |lessee, or public

authority has a right to a setoff or credit, in an anount equal to
the anount paid, against the original contractor or principal
contractor who enpl oyed the subcontractor, meterialran naterial
supplier, or laborer paid by the owner, part owner, |essee, or

public authority under division (B)(1) of this section.

(2) A principal contractor, an original contractor, or a
subcontractor may pay directly the claimof any subcontractor or
materalwanr material supplier who serves a notice of furnishing
pursuant to section 1311.05 or 1311.261 of the Revised Code, or

the claimof any |aborer. H—the A principal contractor, original
contractor, or subcontractor who pays such a clai m—he has a right
to a setoff or credit, in an anobunt equal to the anount paid,

agai nst the subcontractor who enpl oyed the subcontractor,

rateralwanr material supplier, or | aborer paid by the principa

contractor, original contractor, or subcontractor under division
(B)(2) of this section

(C The failure of an original or principal contractor
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subcontract or, materialman material supplier, or | aborer to

properly exercise his the rights uhder provided by this chapter

does not linmt his the right to pursue any other |egal or

equi t abl e remedy.

Sec. 1311.25. As used in sections 1311.25 to 1311.32 of the
Revi sed Code:

(A "Public inprovenment” neans any construction,
reconstruction, inprovenent, enlargenent, alteration, denolition
or repair of a building, highway, drainage system water system
road, street, alley, sewer, ditch, sewage di sposal plant, water
wor ks, and any other structure or work of any nature by a public

authority.

(B) "Public authority" includes the state, and a county,
townshi p, nunici pal corporation, school district, or other
political subdivision of the state, and any public agency,
authority, board, conm ssion, instrumentality, or special district
of or in the state or a county, township, nunicipal corporation
school district, or other political subdivision of the state, and

any officer or agent thereof.

(O "Materialman—or——material Material supplier” includes
any person by whomany materials are furnished in furtherance of a

public inprovenent.

(D) "Laborer" includes any nechanic, worker, artisan, or
ot her individual who perforns |abor or work in furtherance of any

public inprovenent.

(E) "Subcontractor" includes any person who undertakes to
construct, alter, erect, inprove, repair, denolish, renove, dig,
or drill any part of any public inprovenent under a contract with

any person other than the public authority.

(F) "Principal contractor" includes any person who undertakes
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to construct, alter, erect, inprove, repair, denvolish, renove,
dig, or drill any part of any public inprovenent under a contract

with a public authority.

(G "Materials" nmeans all products and substances incl udi ng,
without limtation, any gasoline, lubricating oil, petroleum
products, powder, dynamite, blasting supplies and other
expl osives, tools, equipnent, or nmachinery furnished in

furtherance of a public inprovenent.

(H) "Wages" has the sanme neaning as "prevailing wage" in
division (E) of section 4115.03 of the Revised Code.

(I') "Notice of comrencenent"” neans the notice specified in
section 1311. 252 of the Revised Code.

(J) "Notice of furnishing" neans the notice specified in
section 1311. 261 of the Revised Code.

Sec. 1311.26. Any subcontractor, paterialwan mteri al
supplier, or laborer who is performng or has perforned | abor or
work or is furnishing or has furnished material for any public
i mprovenment provided for in a contract between the public
authority and a principal contractor, and under a contract between

t he subcontractor, materialman material supplier, or |aborer and a

princi pal contractor or subcontractor, at any tine, not to exceed
one hundred twenty days fromthe performance of the last |abor or
work or furnishing of the last material, nay serve the public
authority an affidavit stating the anmobunt due and unpaid for the
| abor and work performed and material furnished, when the [ ast of
the |l abor or work was perforned and when the |ast of the materi al
was furnished with all credits and setoffs thereon, and the
post-office address of the claimant. If a cl ai mant serves an

affidavit under this section, he the claimant shall serve the

affidavit to the representative of the public authority named in
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the notice of commencenent.

One or nore | aborers may aut horize an agent to prepare,
execute, file, and serve the affidavit required by this section
The affidavit may set forth the clains of one or nore | aborers,
provided that the affidavit separately item zes the clai mof each
| aborer and may set forth clainms for wages that are contractually

due but are unpaid.

Sec. 1311.261. (A)(1) Every subcontractor and nraterialrman

mat erial supplier who wi shes to exerci se his the subcontractor's

or _material supplier's rights under sections 1311.25 to 1311. 32 of

the Revised Code regarding clains for |abor or work perfornmed or
materials furnished in furtherance of a public inprovenent shal
serve a notice of furnishing, in accordance with division (B) of
this section, on the principal contractor whose contract with the
public authority is the contract under which the subcontractor or

materalwanr material supplier is performng | abor or work or

furnishing naterials within twenty-one days after the date that

t he subcontractor or materalwanr material supplier first perfornmed

| abor or work or furnished materials on the site of the public
i nprovement, except that no subcontractor or meterialman material
supplier who is in direct privity of contract with the principa

contractor need provide the notice.

(2) A subcontractor or naterialwanr material supplier may

serve the principal contractor with a notice of furnishing
pursuant to this section nore than twenty-one days after the

subcontractor or meterialmanr material supplier first perforned

| abor or work or furnished materials on the site of the public

i mprovenent. |If a subcontractor or meterialman nmaterial supplier

serves the notice, the subcontractor or matertalmen nateri al
supplier shall have the rights of sections 1311.25 to 1311. 32 of

the Revised Code with regard to only anounts owed for |abor and
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work perforned and materials furnished during and after the
twenty-one days i nmedi ately preceding service of the notice of

furni shing.

(B) The notice of furnishing shall be in substantially the
follow ng form
"Noti ce of Furnishing

(For use in connection with public inprovenents)

(Nare of principal contractor)

Address of principal contractor)

The undersigned notifies you that he the undersigned has

furni shed or perfornmed or will furnish or perform (describe |abor
work, or materials) for the inprovenent of real property
identified as (property description or address) under order given

by (nane of subcontractor or materialmwen nmaterial supplier). The

| abor, work, or materials were first furnished or performed or
will be furnished or performed on (date).

(Signature of subcontractor or materalwanr material supplier)

(Address of subcontractor or waterialwan nmaterial supplier)

(C Each principal contractor and each subcontractor, on the
date of entering into any agreenent with a subcontractor or
materalwanr material supplier, shall provide, in witing, to the

subcontractor or peterialranr material supplier, the nane and

address of the public authority.

(D) Each principal contractor and each subcontractor, on the

date of entering into any agreenent with a subcontractor or
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raterialbman material supplier, shall provide, in witing, to the

subcontractor or materialmwan nmaterial supplier, the nane and

address of the principal contractor

(E) If the principal contractor or subcontractor fails to
provi de the nane and address of the public authority or the
principal contractor to those in direct privity of contract and
that failure results in the loss of rights under this section, the
af fected person may bring an action in any court of comon pleas
whi ch woul d ot herwi se have jurisdiction over the action agai nst
the person who failed to furnish the information for any damages

resulting fromthe loss of rights under this section

(F) No laborer must serve a notice in accordance with this
section to preserve lien rights under sections 1311.25 to 1311. 32
of the Revised Code.

Sec. 1311.28. Upon receiving the affidavit required by
section 1311.26 of the Revised Code, the public authority shal
detain fromthe principal contractor or fromthe bal ance of the
funds remaining in the contract with the principal contractor, an
anount, up to the balance remaining in the contract, that does not

in the aggregate exceed the claimor clains.

The public authority shall not detain any amount requested by
a claimant who is required by section 1311.261 of the Revised Code
to serve a notice of furnishing, unless the claimnt has provided
to the public authority a copy of the notice of furnishing and a
sworn statement as to the date the notice of furnishing was served
to the principal contractor, or by a clainmant who is a | aborer
unl ess the | aborer serves an affidavit upon the public authority

pursuant to section 1311.26 of the Revised Code.

The public authority shall place any detained funds in an
escrow account as provided for under section 153.63 of the Revised

Code, to be released at the tines, in the ampunts, and to the
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persons ordered by a court of conpetent jurisdiction or by
agreenent of the principal contractor and the subcontractor,
materalwanr material supplier, or |laborer who filed the affidavit

provided for in section 1311.26 of the Revised Code or upon a

failure to conmence suit as provided in section 1311.311 of the
Revi sed Code.

Sec. 1311.29. A subcontractor, materialman material supplier
| aborer, or person who serves the affidavit pursuant to section
1311. 26 of the Revised Code, in order to notify other

subcontractors, materialmen material suppliers, and | aborers,

within thirty days thereafter, shall file for record a copy of the
affidavit with the county recorder of the county where the public
i mprovenent is situated or with the county recorder of each of the
counties where the public inprovenent is situated if the public

i mprovenent is situated in nore than one county. The filing for
record of the affidavit with the county recorders gives such

subcontractor, waterialman material supplier, |aborer, or person

filing the affidavit as provided in section 1311.26 of the Revised
Code, a preference, as to paynents subsequently due fromthe
public authority, over such of his the other subcontractors,
meterialren material suppliers, and | aborers who have fail ed,

prior to the date any such paynent is due, to file the affidavit

provided for in section 1311.26 of the Revised Code, and to file

for record the copy thereof with the county recorders as provided
in this section. On detained funds, such claimants have no
priority anong thensel ves, but paynent thereon shall be nmade to
themin anobunts prorated according to the amount of the
then-existing valid claimof each. The failure of any claimnt to
file for record a copy of the affidavit with the county recorders

does not affect the validity of his the clainmant's anount cl ai nmed

with respect to persons other than such of his the claimant's

ot her subcontractors, matertalhenr material suppliers, and | aborers
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who have filed for record copies of their affidavits with the
county recorders, and, against detained funds, such clai mants who
have failed to nmake such filing for record with the county
recorders have no priority anmong thensel ves, but, after all clains
havi ng preference over theirs have been paid, paynent shall be
made to themin anounts prorated according to the amount of the

then-existing valid claimof each.

The recorder shall endorse upon every affidavit the date and
hour of its filing, and record every affidavit filed for record.
For recording or naking a copy of the affidavit or certificate of
the date of such filing for record, the recorder is entitled to
the sane fees as are provided for in section 317.32 of the Revised
Code.

Sec. 1311.32. The duty to pay to claimnts the amobunts and in
the order of preference, as provided in sections 1311.29 and
1311. 31 of the Revised Code, may be enforced by an action in the
court of common pleas or the subcontractor, pmaterialwan materi al
supplier, or |laborer may, when the anounts are due, recover
through the public authority in the court of conmon pleas the

whol e or a pro rata anmount of his the subcontractor's, materia

supplier's, or laborer's claimor estimte, not exceeding in any

case the balance due to the principal contractor. Either of these
actions shall be brought in the county in which the public
property involved is situated, except that actions against state
of ficers shall be brought only in Franklin county. The court shal
resolve all disputes concerning whether the affidavit filed
pursuant to section 1311.26 of the Revised Code has been perfected
and concerning priorities, that may arise fromenforcenent of the
affidavit or the bond that secures the affidavit, pursuant to
section 1311. 311 of the Revised Code.

Sec. 4113.61. (A (1) If a subcontractor or materialman
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material supplier submts an application or request for payment or

an invoice for materials to a contractor in sufficient tinme to
all ow the contractor to include the application, request, or

invoice in his the contractor's own pay request subnitted to an

owner, the contractor, within ten cal endar days after receipt of
paynment fromthe owner for inprovenents to property, shall pay to
t he:

(a) Subcontractor, an anount that is equal to the percentage
of conpletion of the subcontractor's contract allowed by the owner

for the anount of |abor or work perforned,

(b) Materialwan Material supplier, an anmount that is equal to

all or that portion of the invoice for materials which represents
the materials furnished by the materialman material supplier.

The contractor may reduce the anmount paid by any retainage
provi sion contained in the contract, invoice, or purchase order

bet ween the contractor and the subcontractor or pmeterialmen

material supplier, and may w t hhol d anpbunts that may be necessary
to resolve disputed liens or clains involving the work or | abor
performed or material furnished by the subcontractor or
materalwanr material supplier

If the contractor fails to conply with division (A)(1) of
this section, the contractor shall pay the subcontractor or

materalwanr material supplier, in addition to the paynent due,

interest in the anount of eighteen per cent per annum of the
paynment due, beginning on the eleventh day follow ng the receipt
of paynment fromthe owner and ending on the date of full paynent
of the paynment due plus interest to the subcontractor or
mat-eralwan material supplier

(2) If a lower tier subcontractor or |lower tier mratertalman

material supplier submts an application or request for payment or

an invoice for materials to a subcontractor, peterialmn materi al
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supplier, or other lower tier subcontractor or |ower tier

mreterialmen material supplier in sufficient tine to allow the

subcontractor, peterialman material supplier, or other |ower tier

subcontractor or |lower tier materialmanr material supplier to

include the application, request, or invoice in his the

subcontractor's, material supplier's, or other |ower tier

subcontractor's or lower tier material supplier's own pay request

submtted to a contractor, other subcontractor, paterialmn

material supplier, |ower tier subcontractor, or |ower tier
faterialman material supplier, the subcontractor, materialren
material supplier, or other |ower tier subcontractor or |ower tier
materalwanr material supplier, within ten cal endar days after

recei pt of paynent fromthe contractor, other subcontractor

meterialmen material supplier, |ower tier subcontractor, or |ower

tier materialran material supplier for inprovenments to property,

shall pay to the:

(a) Lower tier subcontractor, an anount that is equal to the
per cent age of conpletion of the lower tier subcontractor's
contract allowed by the owner for the amount of |abor or work

per f or med;

(b) Lower tier pateralman material supplier, an anount that
is equal to all or that portion of the invoice for naterials which
represents the materials furnished by the |ower tier paterialman

mat eri al supplier

The subcontractor, paterialranr material supplier, |lower tier

subcontractor, or lower tier materalrar material supplier may

reduce the anount paid by any retainage provision contained in the
contract, invoice, or purchase order between the subcontractor,
freter+atlren material supplier, |ower tier subcontractor, or |ower
tier matertalan material supplier and the |ower tier

subcontractor or |lower tier paterialman material supplier, and may

wi t hhol d amounts that nmay be necessary to resolve disputed liens
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or claims involving the work or |abor perforned or materi al
furni shed by the lower tier subcontractor or |ower tier
materialman material supplier

If the subcontractor, materialman naterial supplier, | ower

tier subcontractor, or lower tier patertalman material supplier

fails to conply with division (A)(2) of this section, the
subcontractor, peterialman material supplier, |ower tier

subcontractor, or lower tier paterialman material supplier shal

pay the lower tier subcontractor or |ower tier paterialwan

material supplier, in addition to the paynent due, interest in the

anmount of eighteen per cent per annum of the paynent due,

begi nning on the eleventh day followi ng the receipt of paynent
fromthe contractor, other subcontractor, rmatertalmanr nateria
supplier, lower tier subcontractor, or |ower tier materalmran

material supplier and ending on the date of full paynent of the

paynment due plus interest to the lower tier subcontractor or | ower
tier materialran material supplier

(3) If a contractor receives any final retainage fromthe
owner for inprovenments to property, the contractor shall pay from
t hat retai nage each subcontractor and materalwar—his materi al

supplier the subcontractor's or material supplier's proportion of

the retainage, within ten cal endar days after receipt of the
retainage fromthe owner, or within the tine period provided in a
contract, invoice, or purchase order between the contractor and

t he subcontractor or materalman material supplier, whichever tine

period is shorter, provided that the contractor has determ ned
that the subcontractor's or metertalranr—s material supplier's

work, labor, and naterials have been satisfactorily perfornmed or
furni shed and that the owner has approved the subcontractor's or
rateralenr—s material supplier's work, |abor, and materials.

If the contractor fails to pay a subcontractor or materialran

material supplier within the appropriate tine period, the

Page 56

1706
1707
1708

1709
1710
1711
1712
1713
1714
1715
1716
1717
1718
1719
1720
1721
1722

1723
1724
1725
1726
1727
1728
1729
1730
1731
1732
1733
1734
1735

1736
1737



H. B. No. 487

As Introduced

contractor shall pay the subcontractor or paterialwan materi al
supplier, in addition to the retai nage due, interest in the anount
of ei ghteen per cent per annum of the retainage due, begi nning on
the el eventh day following the receipt of the retainage fromthe
owner and ending on the date of full paynment of the retai nage due
plus interest to the subcontractor or rmatertalwanr nateria

supplier.

(4) If a subcontractor, materialman material supplier, |ower

tier subcontractor, or lower tier pateralmanr material supplier

receives any final retainage fromthe contractor or other

subcontractor, |ower tier subcontractor, or |lower tier paterialman

material supplier for inprovenents to property, the subcontractor

paterialman material supplier, |lower tier subcontractor, or |ower

tier materialmwan material supplier shall pay fromthat retainage
each |l ower tier subcontractor or |lower tier paterialmanhis the

| ower tier subcontractor's or lower tier material supplier's

proportion of the retainage, within ten cal endar days after
recei pt of paynent fromthe contractor or other subcontractor

| ower tier subcontractor, or lower tier materalwanr materia
supplier, or within the tinme period provided in a contract,

i nvoi ce, or purchase order between the subcontractor, materalran

material supplier, |ower tier subcontractor, or |ower tier

meterialmen material supplier and the | ower tier subcontractor or

| oner tier materablran material supplier, whichever tine period is
shorter, provided that the subcontractor, meterialman naterial

supplier, lower tier subcontractor, or |ower tier nraterialmwan

nmat eri al supplier has determ ned that the |ower tier

subcontractor's or |lower tier materialman—s material supplier's

wor k, labor, and naterials have been satisfactorily perfornmed or
furni shed and that the owner has approved the |ower tier

subcontractor's or lower tier paterialman s material supplier's

wor k, | abor, and materi al s.
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If the subcontractor, materialmanr material supplier, |ower

tier subcontractor, or lower tier pateralmanr material supplier

fails to pay the lower tier subcontractor or |ower tier

raterialman material supplier within the appropriate tine period,

t he subcontractor, materalman material supplier, |ower tier

subcontractor, or lower tier materalman material supplier shal

pay the | ower tier subcontractor or |ower tier nmaterialran

material supplier, in addition to the retainage due, interest in

the anmount of eighteen per cent per annum of the retainage due,
begi nning on the eleventh day followi ng the receipt of the
retai nage fromthe contractor or other subcontractor, |ower tier

subcontractor, or lower tier paterialman material supplier and

ending on the date of full paynment of the retainage due plus
interest to the lower tier subcontractor or |lower tier materalman

mat eri al supplier

(5) A contractor, subcontractor, or |ower tier subcontractor
shall pay a | aborer wages due within ten days of paynent of any
application or request for paynment or the receipt of any retainage
froman owner, contractor, subcontractor, or lower tier

subcontract or

If the contractor, subcontractor, or |ower tier subcontractor
fails to pay the | aborer wages due within the appropriate tine
period, the contractor, subcontractor, or |ower tier subcontractor
shall pay the laborer, in addition to the wages due, interest in
the anount of eighteen per cent per annum of the wages due,
begi nning on the eleventh day followi ng the receipt of paynent
fromthe owner, contractor, subcontractor, or |lower tier
subcontractor and ending on the date of full paynment of the wages

due plus interest to the |aborer.

(B)(1) If a contractor, subcontractor, meaterialman naterial
supplier, lower tier subcontractor, or |ower tier nraterialman

nmaterial supplier has not nmade paynent in conpliance wth division
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(A (D, (2), (3), (4), or (5 of this section within thirty days
after paynment is due, a subcontractor, wmaterialmran naterial
supplier, |lower tier subcontractor, |ower tier materialran

material supplier, or laborer may file a civil action to recover

the anmount due plus the interest provided in those divisions. If
the court finds in the civil action that a contractor,

subcontractor, peterialman material supplier, |ower tier

subcontractor, or lower tier materialman material supplier has not

made paynent in conpliance with those divisions, the court shall
award the interest specified in those divisions, in addition to
t he amount due. Except as provided in division (B)(3) of this
section, the court shall award the prevailing party reasonable

attorney fees and court costs.

(2) In making a deternmination to award attorney fees under
division (B)(1) of this section, the court shall consider al

rel evant factors, including but not linited to the foll ow ng:

(a) The presence or absence of good faith allegations or

def enses asserted by the parties;

(b) The proportion of the anpbunt of recovery as it relates to

t he ambunt denmanded;

(c) The nature of the services rendered and the tine expended

in rendering the services.

(3) The court shall not award attorney fees under division
(B)(1) of this section if the court determnmines, following a
hearing on the paynent of attorney fees, that the paynment of

attorney fees to the prevailing party woul d be inequitable.

(C) This section does not apply to any construction or
i nprovenent of any single-, two-, or three-fam |y detached

dwel | i ng houses.

(D (1) No provision of this section regarding entitlenent to

interest, attorney fees, or court costs nay be waived by agreenent

Page 59

1802
1803
1804
1805
1806
1807
1808
1809
1810
1811
1812
1813
1814

1815
1816
1817

1818
1819

1820
1821

1822
1823

1824
1825
1826
1827

1828
1829
1830

1831
1832



H. B. No. 487
As Introduced

and any such termin any contract or agreenent is void and

unenf orceabl e as agai nst public policy.

(2) This section shall not be construed as inpairing or
affecting, in any way, the terns and conditions of any contract,
i nvoi ce, purchase order, or any other agreenment between a

contractor and a subcontractor or a meterialman material supplier

or between a subcontractor and anot her subcontractor, a
rateralrenr naterial supplier, a |lower tier subcontractor, or a

| ower tier materalwen material supplier, except that if such

ternms and conditions contain time periods which are |onger than
any of the time periods specified in divisions (A (1), (2), (3),
(4), and (5) of this section or interest at a percentage |ess than
the interest stated in those divisions, then the provisions of

this section shall prevail over such terns and conditions.

(E) Notwi thstanding the definition of |ower tier materialman
material supplier in this section, a person is not a |ower tier
materalwanr material supplier unless the materials supplied by him

the person are:

(1) Furnished with the intent, as evidenced by the contract
of sale, the delivery order, delivery to the site, or by other
evidence that the materials are to be used on a particul ar

structure or i npr ovenment ;

(2) Incorporated in the inprovenent or consuned as nor nmal

wastage in the course of the inprovenent; or

(3) Specifically fabricated for incorporation in the
i mprovenment and not readily resalable in the ordinary course of
the fabricator's business even if not actually incorporated in the

i nprovernent.
(F) As used in this section

(1) "Contractor" neans any person who undertakes to
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construct, alter, erect, inprove, repair, denvolish, renove, dig,

or drill any part of a structure or inprovenment under a contract
with an owner, or a "construction manager" as that termis defined
in section 9.33 of the Revised Code.

(2) "Laborer," "materialran material supplier,”

1

"subcontractor,’
1311. 01 of the Revised Code.

and "wages" have the sanme nmeanings as in section

(3) "Lower tier subcontractor" neans a subcontractor who is
not in privity of contract with a contractor but is in privity of

contract wi th another subcontractor

(4) "Lower tier materialran material supplier” neans a
materialman material supplier who is not in privity of contract

with a contractor but is in privity of contract w th another
subcontractor or a materialwan material supplier.

(5) "Wages due" neans the wages due to a | aborer as of the
date a contractor or subcontractor receives paynent for any
application or request for paynment or retainage from any owner,

contractor, or subcontractor.

(6) "Omer" includes the state, and a county, township,
muni ci pal corporation, school district, or other politica
subdi vi sion of the state, and any public agency, authority, board,
conmi ssion, instrunentality, or special district of or in the
state or a county, township, mnunicipal corporation, schoo
district, or other political subdivision of the state, and any
of ficer or agent thereof and relates to all the interests either
| egal or equitable, which a person may have in the real estate
upon whi ch i nprovenments are made, including interests held by any
person under contracts of purchase, whether in witing or

ot herw se.

Sec. 5309.57. \Whenever any attested account to obtain a
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mechani c's, materialman's material supplier's, or |aborer's |lien

is filed in the office of the county recorder by which a lien is
sought to be obtained upon any registered | and, the county
recorder shall forthwith nake notation and enter a nenori al

t hereof upon the foliumof the register where the |ast certificate
of title to the land is registered, stating the nanme of the

cl ai mant, anopunt cl ai ned, volune and folium of the record where
recorded, and the exact tine when said nmenorial was entered. No
lien shall attach to said |land until such notation is entered by

t he recorder.

The recorder may, upon witten application of the registered
owner, cancel fromany certificate of title, a mechanic's lien
whi ch has remai ned uncancel ed for six years and one day fromthe
date of registration of said lien, provided that no notice of any

suit affecting said |ien has been noted upon the register

Sec. 5525.16. (A) Before entering into a contract, the
director of transportation shall require a contract performance

bond and a paynent bond with sufficient sureties, as follows:

(1) A contract performance bond in an amount equal to one
hundred per cent of the estimted cost of the work, conditioned,
anong other things, that the contractor will performthe work upon
the terns proposed, within the tinme prescribed, and in accordance
with the plans and specifications, will indemify the state
agai nst any danage that may result fromany failure of the
contractor to so perform and, further, in case of a grade
separation will indemify any railroad conpany invol ved agai nst
any damage that may result by reason of the negligence of the

contractor in making the inprovenent.

(2) A paynment bond in an anount equal to one hundred per cent
of the estimated cost of the work, conditioned for the paynment by

the contractor and all subcontractors for |abor or work perforned
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or materials furnished in connection with the work, inprovenent,

or project involved.

(B) In no case is the state liable for damages sustained in
the construction of any work, inprovenent, or project under this
chapter and Chapters 5501., 5503., 5511., 5513., 5515., 5516.,
5517., 5519., 5521., 5523., 5527., 5528., 5529., 5531., 5533., and
5535. of the Revised Code.

This section does not require the director to take bonds as
described in division (A) of this section in connection with any
force account work, but the director may require those bonds in

connection with force account work.

I f any bonds taken under this section are executed by a
surety conpany, the director may not approve such bonds unl ess
there is attached a certificate of the superintendent of insurance
that the conpany is authorized to transact business in this state,
and a copy of the power of attorney of the agent of the conpany.
The superintendent, upon request, shall issue to any licensed

agent of such conpany the certificate w thout charge.

The bonds required to be taken under this section shall be
executed by the sane surety, approved by the director as to
sufficiency of the sureties, and be in the form prescribed by the

attorney general.

(C Any person to whom any noney is due for |abor or work
performed or materials furnished in connection with a work,
i mprovenment, or project, at any tine after perform ng the I abor or
furnishing the materials but not later than ninety days after the
acceptance of the work, inprovenent, or project by the director,
may furnish to the sureties on the paynent bond a statenment of the
anount due the person. If the indebtedness is not paid in full at
the expiration of sixty days after the statenent is furnished, the

person nmay conmence an action in the person's own name upon the
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bond as provided in sections 2307.06 and 2307.07 of the Revised 1955
Code. 1956

An action shall not be commenced against the sureties on a 1957
paynment bond until sixty days after the furnishing of the 1958
statenent described in this section or, notw thstanding section 1959
2305.12 of the Revised Code, |ater than one year after the date of 1960
the acceptance of the work, inprovenent, or project. 1961

(D) As used in this section, "inprovenent," "subcontractor," 1962
"raterabran material supplier,” and "material s" have the sane 1963
nmeani ngs as in section 1311.01 of the Revised Code, and 1964
"contractor" has the sanme nmeaning as "original contractor" as 1965
defined in that section. 1966

Section 2. That existing sections 153.54, 153.57, 1311.01, 1967
1311. 011, 1311.02, 1311.021, 1311.03, 1311.04, 1311.05, 1311.12, 1968
1311. 13, 1311.14, 1311.15, 1311.25, 1311.26, 1311.261, 1311. 28, 1969
1311. 29, 1311.32, 4113.61, 5309.57, and 5525.16 of the Revised 1970

Code are hereby repeal ed. 1971



