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126th General Assembly
Regular Session Sub. S. B. No. 19
2005-2006

Senators Schuler, Wachtmann, Mumper, Clancy, Hagan, Goodman, Austria,
Roberts, Padgett, Niehaus
Representatives Willamowski, Blessing, Calvert, Flowers, Schneider, Seitz,

Setzer, Webster

ABILL

To anmend sections 2317.02 and 4117. 14 of the Revised
Code to make the testinonial privilege against
di scl osure of certain comruni cations applicable to
critical incident stress managenent (CISM team
menbers, to create a testinonial privil ege between
enpl oyee- assi st ance program personnel and program
clients, and to reenact the provision of |aw
designating the Controlling Board as the
| egi slative body authorized to reject

reconmendati ons of a fact-finding panel.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2317.02 and 4117.14 of the Revi sed

Code be anended to read as foll ows:

Sec. 2317.02. The follow ng persons shall not testify in

certain respects:

(A) An attorney, concerning a conmunication nade to the
attorney by a client in that relation or the attorney's advice to

a client, except that the attorney may testify by express consent
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of the client or, if the client is deceased, by the express
consent of the surviving spouse or the executor or adm nistrator
of the estate of the deceased client and except that, if the
client voluntarily testifies or is deemed by section 2151.421 of
the Revised Code to have waived any testinonial privilege under
this division, the attorney may be conpelled to testify on the

sanme subj ect;

(B)(1) A physician or a dentist concerning a conmunication
made to the physician or dentist by a patient in that relation or
the physician's or dentist's advice to a patient, except as
ot herwi se provided in this division, division (B)(2), and division
(B)(3) of this section, and except that, if the patient is deened
by section 2151.421 of the Revised Code to have wai ved any
testinonial privilege under this division, the physician nay be

conpelled to testify on the sane subject.

The testinonial privilege established under this division
does not apply, and a physician or dentist may testify or may be

compelled to testify, in any of the follow ng circunstances:

(a) In any civil action, in accordance with the discovery
provisions of the Rules of Cvil Procedure in connection with a
civil action, or in connection with a claimunder Chapter 4123. of

the Revised Code, under any of the follow ng circunstances:

(i) If the patient or the guardian or other |egal

representative of the patient gives express consent;

(ii) I'f the patient is deceased, the spouse of the patient or
the executor or adm nistrator of the patient's estate gives

express consent;

(iii) If a nmedical claim dental claim chiropractic claim
or optonetric claim as defined in section 2305.113 of the Revised
Code, an action for wongful death, any other type of civil

action, or a claimunder Chapter 4123. of the Revised Code is
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filed by the patient, the personal representative of the estate of
the patient if deceased, or the patient's guardian or other |ega

representative.

(b) I'n any civil action concerning court-ordered treatnment or
services received by a patient, if the court-ordered treatnent or
services were ordered as part of a case plan journalized under
section 2151.412 of the Revised Code or the court-ordered
treatment or services are necessary or relevant to dependency,
negl ect, or abuse or tenporary or permanent custody proceedings
under Chapter 2151. of the Revised Code.

(c) I'n any crimnal action concerning any test or the results
of any test that determ nes the presence or concentration of
al cohol, a drug of abuse, or alcohol and a drug of abuse in the
patient's blood, breath, urine, or other bodily substance at any

time relevant to the crimnal offense in question.

(d) I'n any crimnal action against a physician or dentist. In
such an action, the testinonial privilege established under this
di vi sion does not prohibit the adnission into evidence, in
accordance with the Rul es of Evidence, of a patient's nedical or
dental records or other communications between a patient and the
physi cian or dentist that are related to the action and obt ai ned
by subpoena, search warrant, or other |awful nmeans. A court that
permits or conpels a physician or dentist to testify in such an
action or permits the introduction into evidence of patient
records or other comunications in such an action shall require
that appropriate neasures be taken to ensure that the
confidentiality of any patient naned or otherw se identified in
the records is nmintained. Measures to ensure confidentiality that
may be taken by the court include sealing its records or deleting

specific information fromits records.

(e) In any will contest action under sections 2107.71 to
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2107.77 of the Revised Code if all of the follow ng apply:
(i) The patient is deceased.

(ii) Aparty to the will contest action requests the
testi nony, denonstrates to the court that that party would be an
heir of the patient if the patient died without a will, is a
beneficiary under the will that is the subject of the will contest
action, or is a beneficiary under another testanentary docunent
al | egedly executed by the patient, and denonstrates to the court
that the testinony is necessary to establish the party's rights as

described in this division.

(2)(a) If any |law enforcenment officer submits a witten
statenent to a health care provider that states that an officia
crimnal investigation has begun regarding a specified person or
that a crimnal action or proceeding has been comenced agai nst a
specified person, that requests the provider to supply to the
of ficer copies of any records the provi der possesses that pertain
to any test or the results of any test adnministered to the
specified person to deternine the presence or concentration of
al cohol, a drug of abuse, or alcohol and a drug of abuse in the
person's bl ood, breath, or urine at any tinme relevant to the
crimnal offense in question, and that conforms to section
2317. 022 of the Revised Code, the provider, except to the extent
specifically prohibited by any law of this state or of the United
States, shall supply to the officer a copy of any of the requested
records the provider possesses. If the health care provider does
not possess any of the requested records, the provider shall give
the officer a witten statenment that indicates that the provider

does not possess any of the requested records.

(b) If a health care provider possesses any records of the
type described in division (B)(2)(a) of this section regarding the

person in question at any tinme relevant to the crimnal offense in
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guestion, in lieu of personally testifying as to the results of
the test in question, the custodian of the records nay subnit a
certified copy of the records, and, upon its subm ssion, the
certified copy is qualified as authentic evidence and may be
adm tted as evidence in accordance with the Rules of Evidence.
Division (A) of section 2317.422 of the Revised Code does not
apply to any certified copy of records submtted in accordance
with this division. Nothing in this division shall be construed to
limt the right of any party to call as a witness the person who
adm ni stered the test to which the records pertain, the person
under whose supervision the test was admi ni stered, the custodian
of the records, the person who nade the records, or the person

under whose supervision the records were made.

(3)(a) If the testinmonial privilege described in division
(B)(1) of this section does not apply as provided in division
(By(L)(a)(iii) of this section, a physician or dentist nmay be
conmpelled to testify or to subnmit to discovery under the Rul es of
G vil Procedure only as to a conmuni cation nade to the physician
or dentist by the patient in question in that relation, or the
physician's or dentist's advice to the patient in question, that
related causally or historically to physical or nental injuries
that are relevant to issues in the nedical claim dental claim
chiropractic claim or optonetric claim action for w ongful
death, other civil action, or claimunder Chapter 4123. of the
Revi sed Code.

(b) If the testinonial privilege described in division (B)(1)
of this section does not apply to a physician or dentist as
provided in division (B)(1)(c) of this section, the physician or
dentist, in lieu of personally testifying as to the results of the
test in question, may submit a certified copy of those results,
and, upon its submission, the certified copy is qualified as

aut hentic evidence and nmay be adnmitted as evidence in accordance
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with the Rules of Evidence. Division (A) of section 2317.422 of
the Revised Code does not apply to any certified copy of results
subnmitted in accordance with this division. Nothing in this

di vision shall be construed to linmt the right of any party to
call as a witness the person who adm nistered the test in
guestion, the person under whose supervision the test was

adm ni stered, the custodian of the results of the test, the person
who conpiled the results, or the person under whose supervision

the results were conpil ed.

(c) If the testinonial privilege described in division (B)(1)
of this section does not apply as provided in division (B)(1)(e)
of this section, a physician or dentist nay be conpelled to
testify or to submt to discovery in the will contest action under
sections 2107.71 to 2107.77 of the Revised Code only as to the
patient in question on issues relevant to the conpetency of the
patient at the tine of the execution of the will. Testinony or
di scovery conducted pursuant to this division shall be conducted

in accordance with the Rules of Cvil Procedure.

(4) The testinonial privilege described in division (B)(1) of
this section is not waived when a conmunication is nade by a
physician to a pharmaci st or when there is communi cati on between a
patient and a pharmacist in furtherance of the physician-patient

rel ation.

(5)(a) As used in divisions (B)(1) to (4) of this section
"conmmuni cati on" neans acquiring, recording, or transmtting any
i nformation, in any manner, concerning any facts, opinions, or
statenents necessary to enabl e a physician or dentist to diagnose,
treat, prescribe, or act for a patient. A "conmunication" may
include, but is not limted to, any nedical or dental, office, or
hospital communi cation such as a record, chart, letter,
nmenor andum | aboratory test and results, x-ray, photograph,

fi nanci al statenent, diagnosis, or prognosis.
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(b) As used in division (B)(2) of this section, "health care
provider" neans a hospital, anbulatory care facility, long-term
care facility, pharmacy, enmergency facility, or health care

practitioner.
(c) As used in division (B)(5)(b) of this section:

(i) "Anbul atory care facility" nmeans a facility that provides
nmedi cal , diagnhostic, or surgical treatnent to patients who do not
require hospitalization, including a dialysis center, anbul atory
surgical facility, cardiac catheterization facility, diagnostic
i magi ng center, extracorporeal shock wave lithotripsy center, home
heal t h agency, inpatient hospice, birthing center, radiation
therapy center, energency facility, and an urgent care center.
"Anbul atory health care facility" does not include the private
office of a physician or dentist, whether the office is for an

i ndi vi dual or group practice.

(ii) "Emergency facility" means a hospital energency
departnment or any other facility that provides energency nedi cal

servi ces.

(iii) "Health care practitioner” has the same neaning as in
section 4769.01 of the Revised Code.

(iv) "Hospital" has the sane neaning as in section 3727.01 of
t he Revi sed Code.

(v) "Long-termcare facility" means a nursing hone,
residential care facility, or home for the aging, as those terns
are defined in section 3721.01 of the Revised Code; an adult care
facility, as defined in section 3722.01 of the Revised Code; a
nursing facility or internmediate care facility for the nentally
retarded, as those terns are defined in section 5111.20 of the
Revi sed Code; a facility or portion of a facility certified as a
skilled nursing facility under Title XVIII of the "Social Security
Act," 49 Stat. 286 (1965), 42 U S.C A 1395, as anended.
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(vi) "Pharmacy" has the sanme neaning as in section 4729.01 of
t he Revi sed Code.

(6) Divisions (B)(1), (2), (3), (4), and (5) of this section
apply to doctors of nedicine, doctors of osteopathic nedicine,

doctors of podiatry, and dentists.

(7) Nothing in divisions (B)(1) to (6) of this section
affects, or shall be construed as affecting, the imunity from
civil liability conferred by section 307.628 or 2305.33 of the
Revi sed Code upon physicians who report an enpl oyee's use of a
drug of abuse, or a condition of an enpl oyee other than one
i nvolving the use of a drug of abuse, to the enployer of the
enpl oyee in accordance with division (B) of that section. As used
in division (B)(7) of this section, "enployee," "enployer," and
"physi ci an" have the sane neanings as in section 2305.33 of the
Revi sed Code.

(O A nenber of the clergy, rabbi, priest, or regularly
ordai ned, accredited, or licensed m nister of an established and
| egal | y cogni zabl e church, denom nation, or sect, when the nenber
of the clergy, rabbi, priest, or mnister renmains accountable to
the authority of that church, denom nation, or sect, concerning a
confession nade, or any information confidentially comunicated,
to the nenber of the clergy, rabbi, priest, or minister for a
religious counseling purpose in the nenber of the clergy's,
rabbi's, priest's, or mnister's professional character; however,
the menber of the clergy, rabbi, priest, or minister my testify
by express consent of the person making the comruni cation, except
when the disclosure of the information is in violation of a sacred

trust;

(D) Husband or wi fe, concerning any conmuni cati on nmade by one
to the other, or an act done by either in the presence of the

ot her, during coverture, unless the comunication was nade, or act
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done, in the known presence or hearing of a third person conpetent
to be a witness; and such rule is the sane if the narital relation

has ceased to exist;

(E) A person who assigns a claimor interest, concerning any
matter in respect to which the person would not, if a party, be

permtted to testify;

(F) A person who, if a party, would be restricted under
section 2317.03 of the Revised Code, when the property or thing is
sold or transferred by an executor, administrator, guardian,
trustee, heir, devisee, or legatee, shall be restricted in the
sanme manner in any action or proceedi ng concerning the property or

t hi ng.

(G (1) A school guidance counsel or who holds a valid educator
license fromthe state board of education as provided for in
section 3319.22 of the Revised Code, a person |icensed under
Chapter 4757. of the Revised Code as a professional clinical
counsel or, professional counselor, social worker, independent
soci al worker, marriage and fam ly therapist or independent
marriage and fanmily therapist, or registered under Chapter 4757.
of the Revised Code as a social work assistant concerning a
confidential comunication received froma client in that relation
or the person's advice to a client unless any of the follow ng

appl i es:

(a) The conmmuni cation or advice indicates clear and present
danger to the client or other persons. For the purposes of this
di vi sion, cases in which there are indications of present or past
child abuse or neglect of the client constitute a clear and

present danger.
(b) The client gives express consent to the testinony.

(c) If the client is deceased, the surviving spouse or the

executor or adm nistrator of the estate of the deceased client
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gi ves express consent.

(d) The client voluntarily testifies, in which case the
school gui dance counsel or or person licensed or registered under
Chapter 4757. of the Revised Code nmay be conpelled to testify on

the sanme subject.

(e) The court in canera determ nes that the information
comruni cated by the client is not germane to the counsel or-client,
marriage and fam |y therapist-client, or social worker-client

rel ati onship.

(f) Acourt, in an action brought against a school, its
admi ni stration, or any of its personnel by the client, rules after
an in-canera inspection that the testinmony of the school guidance

counselor is relevant to that action

(g) The testinony is sought in a civil action and concerns
court-ordered treatnment or services received by a patient as part
of a case plan journalized under section 2151.412 of the Revised
Code or the court-ordered treatnent or services are necessary or
rel evant to dependency, neglect, or abuse or tenporary or
per manent custody proceedi ngs under Chapter 2151. of the Revised
Code.

(2) Nothing in division (G (1) of this section shall relieve
a school gui dance counsel or or a person |licensed or registered
under Chapter 4757. of the Revised Code fromthe requirenent to
report information concerning child abuse or negl ect under section
2151. 421 of the Revi sed Code.

(H A nediator acting under a nediation order issued under
di vision (A) of section 3109.052 of the Revised Code or otherw se
i ssued in any proceeding for divorce, dissolution, |egal
separation, annulnent, or the allocation of parental rights and
responsibilities for the care of children, in any action or

proceedi ng, other than a crimnal, delinquency, child abuse, child
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negl ect, or dependent child action or proceeding, that is brought
by or agai nst either parent who takes part in nediation in
accordance with the order and that pertains to the nediation
process, to any infornmation discussed or presented in the

medi ati on process, to the allocation of parental rights and
responsibilities for the care of the parents' children, or to the

awardi ng of parenting tinme rights in relation to their children

(1) A conmunications assistant, acting within the scope of
the comuni cation assistant's authority, when providing
tel ecomuni cations relay service pursuant to section 4931. 35 of
the Revised Code or Title Il of the "Conmunications Act of 1934,"
104 Stat. 366 (1990), 47 U.S.C 225, concerning a comrunication
made through a tel ecomuni cations relay service. Nothing in this
section shall |imt the obligation of a comrunications assi stant
to divulge information or testify when nmandated by federal |aw or

regul ati on or pursuant to subpoena in a crimninal proceeding.

Nothing in this section shall linit any imunity or privilege

granted under federal |aw or regul ation.

(J)(1) Achiropractor in a civil proceeding concerning a
conmmuni cation made to the chiropractor by a patient in that
relation or the chiropractor's advice to a patient, except as
ot herwi se provided in this division. The testinonial privilege
establ i shed under this division does not apply, and a chiropractor
may testify or nmay be conpelled to testify, in any civil action,
in accordance with the discovery provisions of the Rules of Civil
Procedure in connection with a civil action, or in connection with
a cl ai munder Chapter 4123. of the Revised Code, under any of the

follow ng circunstances:

(a) If the patient or the guardian or other |egal

representative of the patient gives express consent.

(b) If the patient is deceased, the spouse of the patient or
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the executor or administrator of the patient's estate gives

express consent.

(c) If a nedical claim dental claim chiropractic claim or
optonetric claim as defined in section 2305.113 of the Revised
Code, an action for wongful death, any other type of civil
action, or a claimunder Chapter 4123. of the Revised Code is
filed by the patient, the personal representative of the estate of
the patient if deceased, or the patient's guardian or other |ega

representative.

(2) If the testinonial privilege described in division (J)(1)
of this section does not apply as provided in division (J)(1)(c)
of this section, a chiropractor nmay be conpelled to testify or to
submt to discovery under the Rules of G vil Procedure only as to
a comruni cation nade to the chiropractor by the patient in
guestion in that relation, or the chiropractor's advice to the
patient in question, that related causally or historically to
physical or nental injuries that are relevant to issues in the
nmedi cal claim dental claim chiropractic claim or optometric
claim action for wongful death, other civil action, or claim
under Chapter 4123. of the Revised Code.

(3) The testinonial privilege established under this division
does not apply, and a chiropractor may testify or be conpelled to

testify, in any crimnal action or administrative proceedi ng.

(4) As used in this division, "comrunication" neans
acquiring, recording, or transmitting any information, in any
manner, concerning any facts, opinions, or statenents necessary to
enabl e a chiropractor to diagnose, treat, or act for a patient. A
comruni cation may include, but is not limted to, any
chiropractic, office, or hospital conmunication such as a record,
chart, letter, nmenorandum |aboratory test and results, x-ray,

phot ogr aph, financial statenent, diagnosis, or prognosis.
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(K)Y(1) Except as provided under division (K)(2) of this

section, a critical incident stress managenent team nenber

concerni ng a conmmuni cation received from an individual who

receives crisis response services fromthe team nenber, or the

team nenber's advice to the individual. during a debriefing

sessi on.

(2) The testinonial privilege established under division

(KY(1) of this section does not apply if any of the followi ng are

true:

(a) The communi cation or advice indicates clear and present

danger to the individual who receives crisis response services or

to other persons. For purposes of this division, cases in which

there are indications of present or past child abuse or negl ect of

the individual constitute a clear and present danger.

(b) The individual who received crisis response services

gi ves express consent to the testinony.

(c) If the individual who received crisis response services

is deceased., the surviving spouse or the executor or admnistrator

of the estate of the deceased individual gives express consent.

(d) The individual who received crisis response services

voluntarily testifies, in which case the team nenber may be

conpelled to testify on the sane subject.

(e) The court in canera determ nes that the information

communi cated by the individual who received crisis response

services is not germane to the rel ationship between the individual

and the team nenber

(f) The communi cation or advice pertains or is related to any

crimnal act.

(3) As used in division (K) of this section:

(a) "Crisis response services" nmeans consultation, risk
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assessnent, referral, and on-site crisis intervention services

provided by a critical incident stress managenent teamto

indi viduals affected by crisis or disaster.

(b) "Critical incident stress managenent team nenber" or

"team nenber" neans an individual specially trained to provide

Crisis response services as a nenber of an organized community or

local crisis response teamthat holds nenbership in the Ghio

critical incident stress nmanagenent networKk.

(c) "Debriefing session” neans a session at which crisis

response services are rendered by a critical incident stress

nanagenent team nenber during or after a crisis or disaster.

(LY(1) Subject to division (L)(2) of this section and except

as provided in division (L)(3) of this section, an enpl oyee

assi stance professional. concerning a comruni cati on nade to the

enpl oyee assi stance professional by a client in the enpl oyee

assi stance professional's official capacity as an enpl oyee

assi stance professional.

(2) Division (LY(1) of this section applies to an enpl oyee

assi stance professional who neets either or both of the foll ow ng

requirenents

(a) Is certified by the enpl oyee assi stance certification

conmi ssion to engage in the enpl oyee assi stance profession

(b) Has education, training, and experience in all of the

foll owi ng:

(i) Providing workpl ace-based services designed to address

enpl oyer and enpl oyee productivity issues;

(ii) Providing assistance to enployees and enpl oyvees'

dependents in identifying and finding the means to resolve

personal problens that affect the enpl oyees or the enpl oyees

per f or mance;

Page 14

391
392
393

394
395
396
397
398

399
400
401

402
403
404
405
406
407

408
409
410

411
412

413
414

415
416

417
418
419
420



Sub. S. B. No. 19
As Passed by the House

(iii) Ildentifying and resolving productivity probl ens

associ ated with an enpl oyee's concerns about any of the foll ow ng

matters: health, marriage, famly, finances, substance abuse or

ot her addi ction, workplace, |aw, and enotional issues;

(iv) Selecting and evaluating avail able community resources;

(v) Making appropriate referrals;

(vi) local and national enpl oyee assi stance agreenents:

(vii) Cient confidentiality.

(3) Division (L)(1) of this section does not apply to any of

the foll ow ng:

(a) Acrimnal action or proceeding involving an offense
under sections 2903.01 to 2903.06 of the Revised Code if the

enpl oyee assi stance professional's disclosure or testinony relates

directly to the facts or imediate circunstances of the offense;

(b) A communication nade by a client to an _enpl oyee

assi stance professional that reveals the contenplation or

conmi ssion of a crine or serious, harnful act;

(c) A communication that is nade by a client who i s an

unenmanci pated mnor or an adult adjudicated to be inconpetent and

indicates that the client was the victimof a crinme or abuse;

(d) A civil proceeding to determ ne an individual's mental

conpetency or a crimnal action in which a plea of not quilty by

reason of insanity is entered;

(e) Acivil or crimnal mal practice action brought agai nst

the enpl oyee assi stance prof essi onal

(f) When the enpl oyee assi stance professional has the express

consent of the client or, if the client is deceased or disabl ed,

the client's |l egal representative;

(0) Wien the testinonial privilege otherw se provided by
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division (LY(1) of this section is abrogated under | aw

Sec. 4117.14. (A) The procedures contained in this section
govern the settlenment of disputes between an excl usive
representative and a public enployer concerning the ternination or
nmodi fication of an existing collective bargaini ng agreenent or
negotiati on of a successor agreenment, or the negotiation of an

initial collective bargaining agreenent.

(B)(1) In those cases where there exists a collective
bar gai ni ng agreenent, any public enployer or exclusive
representative desiring to termnate, nodify, or negotiate a

successor coll ective bargai ning agreenment shall

(a) Serve witten notice upon the other party of the proposed
term nation, nodification, or successor agreenent. The party mnust
serve the notice not less than sixty days prior to the expiration
date of the existing agreenent or, in the event the existing
col l ective bargaini ng agreenent does not contain an expiration
date, not less than sixty days prior to the tine it is proposed to
nmake the term nation or nodifications or to nake effective a

successor agreenent.

(b) Ofer to bargain collectively with the other party for
the purpose of nodifying or term nating any existing agreenent or

negoti ati ng a successor agreenent;

(c) Notify the state enploynent relations board of the offer
by serving upon the board a copy of the witten notice to the
other party and a copy of the existing collective bargaining

agr eenent .

(2) I'n the case of initial negotiations between a public
enpl oyer and an excl usive representative, where a collective
bar gai ni ng agreenent has not been in effect between the parties,

any party nay serve notice upon the board and the other party

Page 16

450

451
452
453
454
455
456

457
458
459
460

461
462
463
464
465
466
467
468

469
470
471

472
473
474
475

476
477
478
479



Sub. S. B. No. 19
As Passed by the House

setting forth the nanes and addresses of the parties and offering
to nmeet, for a period of ninety days, with the other party for the

pur pose of negotiating a collective bargai ni ng agreenent.

If the settlenent procedures specified in divisions (B), (O,
and (D) of this section govern the parties, where those procedures
refer to the expiration of a collective bargaining agreenent, it
nmeans the expiration of the sixty-day period to negotiate a
col l ective bargaining agreenent referred to in this subdivision
or in the case of initial negotiations, it nmeans the ninety day

period referred to in this subdivision.

(3) The parties shall continue in full force and effect all
the terns and conditions of any existing collective bargaining
agreenent, without resort to strike or |ock-out, for a period of
sixty days after the party gives notice or until the expiration
date of the collective bargai ning agreenent, whi chever occurs

|ater, or for a period of ninety days where applicable.

(4) Upon receipt of the notice, the parties shall enter into

col I ecti ve bargai ni ng.

(O In the event the parties are unable to reach an
agreenent, they may subnit, at any tinme prior to forty-five days
before the expiration date of the collective bargai ni ng agreenent,
the issues in dispute to any nutually agreed upon di spute
settl enment procedure which supersedes the procedures contained in

this section.
(1) The procedures may incl ude:
(a) Conventional arbitration of all unsettled issues;

(b) Arbitration confined to a choice between the |ast offer

of each party to the agreenent as a single package;

(c) Arbitration confined to a choice of the |ast offer of

each party to the agreenent on each issue subnitted,
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(d) The procedures described in division (C(1)(a), (b), or
(c) of this section and including among the choices for the
arbitrator, the recommendations of the fact finder, if there are
reconmendati ons, either as a single package or on each issue

subm tted

(e) Settlenent by a citizens' conciliation council conposed
of three residents within the jurisdiction of the public enployer
The public enpl oyer shall select one nenber and the excl usive
representative shall select one nenber. The two nenbers sel ected
shall select the third menber who shall chair the council. If the
two nenbers cannot agree upon a third nmenber within five days
after their appointnents, the board shall appoint the third
menber. Once appointed, the council shall nmake a final settlenent
of the issues submitted to it pursuant to division (G of this

secti on.

(f) Any other dispute settlenment procedure nutually agreed to

by the parti es.

(2) If, fifty days before the expiration date of the
col l ective bargai ning agreenent, the parties are unable to reach
an agreenent, any party may request the state enpl oynent rel ations
board to intervene. The request shall set forth the names and
addresses of the parties, the issues involved, and, if applicable,

the expiration date of any agreenent.

The board shall intervene and investigate the dispute to
determ ne whether the parties have engaged in collective

bar gai ni ng.

If an inpasse exists or forty-five days before the expiration
date of the collective bargaining agreenent if one exists, the
board shall appoint a nmediator to assist the parties in the

col l ective bargaining process.

(3) Any tine after the appointnment of a nediator, either
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party may request the appointnment of a fact-finding panel. Wthin
fifteen days after receipt of a request for a fact-finding panel,
the board shall appoint a fact-finding panel of not nore than
three nmenbers who have been selected by the parties in accordance
with rules established by the board, froma list of qualified

persons nai ntai ned by the board.

(a) The fact-finding panel shall, in accordance with rules
and procedures established by the board that include the
regul ati on of costs and expenses of fact-finding, gather facts and
make reconmmendations for the resolution of the matter. The board
shall by its rules require each party to specify in witing the
unresol ved i ssues and its position on each issue to the
fact-finding panel. The fact-finding panel shall make fi nal

recomrendations as to all the unresol ved i ssues.

(b) The board may continue nedi ation, order the parties to
engage in collective bargaining until the expiration date of the

agreenment, or both.
(4) The follow ng guidelines apply to fact-finding:

(a) The fact-finding panel nay establish tinmes and pl ace of
heari ngs which shall be, where feasible, in the jurisdiction of

the state.

(b) The fact-finding panel shall conduct the hearing pursuant

to rul es established by the board.

(c) Upon request of the fact-finding panel, the board shal

i ssue subpoenas for hearings conducted by the panel.
(d) The fact-finding panel nay adm ni ster oaths.

(e) The board shall prescribe guidelines for the fact-finding
panel to followin making findings. In making its recomrendati ons,
the fact-finding panel shall take into consideration the factors

listed in divisions (G(7)(a) to (f) of this section
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(f) The fact-finding panel may attenpt nediation at any tine
during the fact-finding process. Fromthe tine of appointnent
until the fact-finding panel nmakes a final recommendation, it
shall not discuss the recommendations for settlenent of the

di spute with parties other than the direct parties to the dispute.

(5) The fact-finding panel, acting by a majority of its
nmenbers, shall transmt its findings of fact and reconmendati ons
on the unresol ved issues to the public enployer and enpl oyee
organi zation involved and to the board no later than fourteen days
after the appointnment of the fact-finding panel, unless the
parties nutually agree to an extension. The parties shall share
the cost of the fact-finding panel in a manner agreed to by the

parties.

(6)=)-(a) Not later than seven days after the findings and
reconmendati ons are sent, the legislative body, by a three-fifths
vote of its total menbership, and in the case of the public
enpl oyee organi zation, the nenbership, by a three-fifths vote of
the total menbership, nmay reject the reconmendations; if neither
rejects the recommendati ons, the recomendations shall be deened
agreed upon as the final resolution of the issues subnmtted and a
col l ective bargai ning agreenment shall be executed between the
parties, including the fact-finding panel's recomendations,
except as otherw se nodified by the parties by nmutual agreenent.
If either the legislative body or the public enpl oyee organization
rejects the recommendations, the board shall publicize the
findings of fact and recommendati ons of the fact-finding panel.
The board shall adopt rul es governing the procedures and mnet hods

for public enployees to vote on the recomendati ons of the

fact-findi ng panel.
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(b) As used in division (C(6)(a) of this section, "legislative

body" nmeans the controlling board when the state or any of its

agenci es, authorities, conm ssions, boards, or other branch of

public enploynent is party to the fact-finding process.

(D) If the parties are unable to reach agreenment within seven
days after the publication of findings and recomrendati ons from
the fact-finding panel or the collective bargai ning agreenment, if

one exists, has expired, then the:

(1) Public enployees, who are nmenbers of a police or fire
departnment, nenbers of the state highway patrol, deputy sheriffs,
di spatchers enpl oyed by a police, fire or sheriff's departnment or
the state highway patrol or civilian dispatchers enployed by a
public enpl oyer other than a police, fire, or sheriff's departnent
to dispatch police, fire, sheriff's department, or energency
nmedi cal or rescue personnel and units, an exclusive nurse's unit,
enpl oyees of the state school for the deaf or the state school for
the blind, enployees of any public enployee retirenment system
corrections officers, guards at penal or nental institutions,
special police officers appointed in accordance with sections
5119. 14 and 5123. 13 of the Revised Code, psychiatric attendants
enpl oyed at nental health forensic facilities, or youth | eaders
enpl oyed at juvenile correctional facilities, shall submt the
matter to a final offer settlenment procedure pursuant to a board
order issued forthwith to the parties to settle by a conciliator
selected by the parties. The parties shall request fromthe board
alist of five qualified conciliators and the parties shall select
a single conciliator fromthe list by alternate striking of nanes.
If the parties cannot agree upon a conciliator within five days
after the board order, the board shall on the sixth day after its
order appoint a conciliator froma list of qualified persons

mai nt ai ned by the board or shall request a list of qualified
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conciliators fromthe American arbitration associati on and appoi nt

t heref rom

(2) Public enployees other than those listed in division
(D)(1) of this section have the right to strike under Chapter
4117. of the Revised Code provided that the enpl oyee organi zation
representing the enployees has given a ten-day prior witten
notice of an intent to strike to the public enployer and to the
board, and further provided that the strike is for full,
consecutive work days and the beginning date of the strike is at
| east ten work days after the ending date of the npbst recent prior
strike involving the same bargaining unit; however, the board, at

its discretion, may attenpt nedi ation at any time.

(E) Nothing in this section shall be construed to prohibit
the parties, at any tine, fromvoluntarily agreeing to submt any
or all of the issues in dispute to any other alternative dispute
settl enment procedure. An agreenent or statutory requirement to
arbitrate or to settle a dispute pursuant to a final offer
settlement procedure and the award issued in accordance with the
agreenent or statutory requirenent is enforceable in the sane
manner as specified in division (B) of section 4117.09 of the
Revi sed Code.

(F) Nothing in this section shall be construed to prohibit a
party from seeking enforcenment of a collective bargaining
agreenent or a conciliator's award as specified in division (B) of
section 4117.09 of the Revised Code.

(G The following guidelines apply to final offer settlenent

proceedi ngs under division (D)(1) of this section:

(1) The parties shall submt to final offer settlenment those
i ssues that are subject to collective bargaining as provi ded by
section 4117.08 of the Revised Code and upon which the parties

have not reached agreenent and other matters nutually agreed to by
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the public enployer and the exclusive representative; except that

the conciliator may attenpt nediation at any tine.

(2) The conciliator shall hold a hearing within thirty days
of the board's order to submt to a final offer settl enent

procedure, or as soon thereafter as is practicable.

(3) The conciliator shall conduct the hearing pursuant to
rul es devel oped by the board. The conciliator shall establish the
hearing tinme and place, but it shall be, where feasible, within
the jurisdiction of the state. Not later than five cal endar days
before the hearing, each of the parties shall subnit to the
conciliator, to the opposing party, and to the board, a witten
report sunmarizing the unresolved issues, the party's final offer

as to the issues, and the rationale for that position.

(4) Upon the request by the conciliator, the board shall

i ssue subpoenas for the hearing.
(5) The conciliator may admi ni ster oaths.

(6) The conciliator shall hear testinony fromthe parties and
provide for a witten record to be nade of all statenents at the
hearing. The board shall submit for inclusion in the record and
for consideration by the conciliator the witten report and

recomrendati on of the fact-finders.

(7) After hearing, the conciliator shall resolve the dispute
bet ween the parties by selecting, on an issue-by-issue basis, from
bet ween each of the party's final settlenent offers, taking into

consi deration the foll ow ng:

(a) Past collectively bargained agreenents, if any, between

the parties;

(b) Conparison of the issues submtted to final offer
settlement relative to the enployees in the bargaining unit

i nvol ved with those issues related to other public and private
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enpl oyees doi ng conpar abl e work, giving consideration to factors

peculiar to the area and classification invol ved;

(c) The interests and welfare of the public, the ability of
the public enployer to finance and adm nister the issues proposed,
and the effect of the adjustnents on the normal standard of public

servi ce;
(d) The | awful authority of the public enpl oyer;
(e) The stipulations of the parti es;

(f) Such other factors, not confined to those listed in this
section, which are normally or traditionally taken into
consideration in the determ nation of the issues subnmtted to
final offer settlement through voluntary collective bargaining,
medi ation, fact-finding, or other inpasse resolution procedures in

the public service or in private enpl oynent.

(8) Final offer settlenent awards nade under Chapter 4117. of
the Revised Code are subject to Chapter 2711. of the Revised Code.

(9) If nore than one conciliator is used, the determnination

nmust be by mpjority vote.

(10) The conciliator shall make written findings of fact and
prormul gate a witten opinion and order upon the issues presented
to the conciliator, and upon the record nade before the
conciliator and shall mail or otherw se deliver a true copy

thereof to the parties and the board.

(11) Increases in rates of conpensation and other matters
with cost inplications awarded by the conciliator may be effective
only at the start of the fiscal year next conmencing after the
date of the final offer settlenent award; provided that if a new
fiscal year has comrenced since the issuance of the board order to
submt to a final offer settlenent procedure, the awarded

i ncreases may be retroactive to the conmencenent of the new fiscal
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year. The parties may, at any tine, amend or nodify a

conciliator's award or order by nutual agreenent.

(12) The parties shall bear equally the cost of the final

of fer settlenent procedure.

(13) Conciliators appointed pursuant to this section shall be

residents of the state.

(H Al final offer settlenent awards and orders of the
conci liator nade pursuant to Chapter 4117. of the Revised Code are
subject to review by the court of comon pleas having jurisdiction
over the public enployer as provided in Chapter 2711. of the
Revi sed Code. |If the public enployer is |ocated in nore than one
court of conmon pleas district, the court of common pleas in which
the principal office of the chief executive is |ocated has

jurisdiction.

(1) The issuance of a final offer settlenent award
constitutes a binding mandate to the public enployer and the
excl usive representative to take whatever actions are necessary to

i mpl ement the award.

Section 2. That existing sections 2317.02 and 4117.14 of the

Revi sed Code are hereby repeal ed.

Section 3. Section 2317.02 of the Revised Code is presented
inthis act as a conposite of the section as amended by Am Sub.
H B. 374, Am H. B. 533, and Am Sub. S.B. 281, all of the 124th
General Assenbly. The General Assenbly, applying the principle
stated in division (B) of section 1.52 of the Revised Code that
amendnents are to be harnoni zed if reasonably capabl e of
si mul t aneous operation, finds that the conposite is the resulting
version of the section in effect prior to the effective date of

the section as presented in this act.
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