As Introduced

126th General Assembly
Regular Session S. B. No. 223
2005-2006

Senators Niehaus, Schuring, Spada, Mumper, Jacobson

A BILL

To amend sections 121.04, 121.08, 169.01, 169.13, and
169.99 and to enact sections 169. 14, 169.16, and
169. 17 of the Revised Code to statutorily
recogni ze the Division of Unclainmed Funds and the
O fice of Superintendent of Unclainmed Funds in the
Departnent of Commerce and to require the
regi stration of persons who, for conpensation
agree to locate or recover the unclained funds of

anot her.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 121.04, 121.08, 169.01, 169.13, and
169. 99 be anended and sections 169. 14, 169.16, and 169. 17 of the

Revi sed Code be enacted to read as follows:

Sec. 121.04. Ofices are created within the several

departnents as foll ows:

In the departnent of comrerce:
Conmi ssi oner of securities;
Superintendent of real estate and professional
I i censing;
Superintendent of financial institutions;
Fire State fire marshal
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In the departnment of adm nistrative services:

In th

Chi ef

Superintendent of |abor and worker safety;

BegiAntnrg—or—duby—1—1997

Superintendent of |iquor control

Superintendent of industrial conpliance,_

Superi nt endent of uncl ai ned funds.

State architect and engi neer;

Equal enpl oynent opportunity coordi nator.

e departnment of agriculture:

s of divisions as follows:
Adm ni stration;

Ani mal industry;

Dai ry;

Food safety;

Pl ant industry;

Mar ket s;

Meat inspection;

Consurer anal yti cal |aboratory;
Amusenent ride safety;

Enf or cenent ;

Wi ght s and neasures.

In the departnent of natural resources:

Chi efs of divisions as foll ows:

Wat er;

M neral resources managenent;
Forestry;

Nat ural areas and preserves;
Wildlife;

Ceol ogi cal survey;

Par ks and recreation;

Wat ercraft;
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Recycling and litter prevention;
Soi|l and water conservation;
Real estate and | and nanagenent;

Engi neeri ng.

In the departnment of insurance:
Deputy superintendent of insurance;
Assi st ant superintendent of insurance, technical;
Assi st ant superintendent of insurance, adm nistrative;

Assi st ant superintendent of insurance, research.

Sec. 121.08. (A) There is hereby created in the departnent of
commerce the position of deputy director of adm nistration. This
of ficer shall be appointed by the director of conmerce, serve
under the director's direction, supervision, and control, perform
the duties the director prescribes, and hold office during the
director's pleasure. The director of comerce nmay designate an
assi stant director of comerce to serve as the deputy director of
adm ni stration. The deputy director of admnistration shal
performthe duties prescribed by the director of conmerce in
supervising the activities of the division of administration of

t he departnment of commerce.

(B) Except as provided in section 121.07 of the Revi sed Code,
the departnent of commerce shall have all powers and perform al
duties vested in the deputy director of adnministration, the state
fire marshal, the superintendent of financial institutions, the
superintendent of real estate and professional licensing, the
superintendent of Iiquor control, the superintendent of the
di-vision—of industrial conpliance, the superintendent of |abor and

wor ker safety, the superintendent of unclainmed funds. and the

comm ssioner of securities, and shall have all powers and perform
all duties vested by lawin all officers, deputies, and enpl oyees

of those offices. Except as provided in section 121.07 of the
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Revi sed Code, wherever powers are conferred or duties inposed upon
any of those officers, the powers and duties shall be construed as

vested in the departnent of commerce.

(O (1) There is hereby created in the departnent of comerce
a division of financial institutions, which shall have all powers
and performall duties vested by law in the superintendent of
financial institutions. Werever powers are conferred or duties
i mposed upon the superintendent of financial institutions, those
powers and duties shall be construed as vested in the division of
financial institutions. The division of financial institutions
shall be adm nistered by & the superintendent of financial

institutions.

(2) Al provisions of |aw governing the superintendent of
financial institutions shall apply to and govern the
superintendent of financial institutions provided for in this
section; all authority vested by law in the superintendent of
financial institutions with respect to the nanagenent of the
di vision of financial institutions shall be construed as vested in
the superintendent of financial institutions created by this
section with respect to the division of financial institutions
provided for in this section; and all rights, privileges, and
enol unments conferred by | aw upon the superintendent of financi al
institutions shall be construed as conferred upon the
superintendent of financial institutions as head of the division
of financial institutions. The director of commerce shall not
transfer fromthe division of financial institutions any of the

functions specified in division (C(2) of this section.

(D) There is hereby created in the departnent of conmerce a
division of liquor control, which shall have all powers and
performall duties vested by law in the superintendent of |iquor
control. Wherever powers are conferred or duties are inposed upon

the superintendent of liquor control, those powers and duties
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shall be construed as vested in the division of |iquor control
The division of liquor control shall be adninistered by a the

superintendent of |iquor control

(E) The director of commerce shall not be interested,
directly or indirectly, in any firmor corporation which is a
dealer in securities as defined in sections 1707.01 and 1707. 14 of
the Revised Code, or in any firmor corporation |licensed under
sections 1321.01 to 1321.19 of the Revised Code.

(F) The director of commerce shall not have any offici al
connection with a savings and | oan associ ation, a savings bank, a
bank, a bank hol di ng conpany, a savings and | oan associ ati on
hol di ng conpany, a consumer finance conpany, or a credit union
that is under the supervision of the division of financial
institutions, or a subsidiary of any of the preceding entities, or

be interested in the business thereof.

(G There is hereby created in the state treasury the
di vision of adm nistration fund. The fund shall receive
assessnents on the operating funds of the departnent of comrerce
in accordance with procedures prescribed by the director of
commerce and approved by the director of budget and managenent.
Al |l operating expenses of the division of adm nistration shall be

paid fromthe division of admi nistration fund.

(H) There is hereby created in the departnent of commerce a
di vision of real estate and professional |icensing, which shall be
under the control and supervision of the director of conmerce. The
di vision of real estate and professional licensing shall be
adm ni stered by & the superintendent of real estate and
prof essional |icensing. The superintendent of real estate and
prof essional |icensing shall exercise the powers and performthe
functions and duties delegated to the superintendent under
Chapters 4735., 4763., and 4767. of the Revised Code.
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(1) There is hereby created in the departnent of commerce a
di vi sion of | abor and worker safety, which shall have all powers
and performall duties vested by law in the superintendent of
| abor and worker safety. \Wherever powers are conferred or duties
i nposed upon the superintendent of |abor and worker safety, those
powers and duties shall be construed as vested in the division of
| abor and worker safety. The division of |abor and worker safety
shall be under the control and supervision of the director of
commerce and be adm nistered by & the superintendent of |abor and
wor ker safety. The superintendent of |abor and worker safety shal
exerci se the powers and performthe duties delegated to the
superintendent by the director under Chapters 4109., 4111., and
4115. of the Revised Code.

(J) There is hereby created in the departnent of conmerce a

di vi sion of unclained funds, which shall have all powers and

performall duties delegated to or vested by law in the

superint endent of uncl ai ned funds. \Werever powers are conferred

or _duties inposed upon the superintendent of unclained funds.

those powers and duties shall be construed as vested in the

di vi sion of unclained funds. The division of unclained funds shal

be under the control and supervision of the director of commerce

and shall be adm ni stered by the superintendent of unclai ned

funds. The superintendent of uncl ai ned funds shall exercise the

powers and performthe functions and duties del egated to the

superintendent by the director of commerce under section 121.07

and Chapter 169. of the Revised Code. and as nmay otherw se be

provi ded by | aw.

(K) The departnment of comrerce or a division of the
departnent created by the Revised Code that is acting with
aut hori zation on the departnent's behalf may request fromthe
bureau of crimnal identification and investigation pursuant to

section 109.572 of the Revised Code, or coordinate with
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appropriate federal, state, and | ocal governnent agencies to
accomplish, criminal records checks for the persons whose
identities are required to be disclosed by an applicant for the

i ssuance or transfer of a permt, license, certificate of

registration, or certification issued or transferred by the

department or division. At or before the tinme of making a request
for a crimnal records check, the departnent or division nay
require any person whose identity is required to be disclosed by
an applicant for the issuance or transfer of such a |icense,

permit, certificate of registration, or certification to subnmit to

the departnment or division valid fingerprint inpressions in a
format and by any media or nmeans acceptable to the bureau of
crimnal identification and investigation and, when applicable,
the federal bureau of investigation. The departnent or division
may cause the bureau of crimnal identification and investigation
to conduct a crinminal records check through the federal bureau of
i nvestigation only if the person for whomthe criminal records
check woul d be conducted resides or works outside of this state or
has resided or worked outside of this state during the preceding
five years, or if a crimnal records check conducted by the bureau
of crimnal identification and investigation within this state

i ndi cates that the person may have a crimnal record outside of

this state.

In the case of a crimnal records check under section 109.572
of the Revised Code, the departnent or division shall forward to
the bureau of crimnal identification and investigation the
requisite form fingerprint inpressions, and fee described in
division (C of that section. Wen requested by the departnent or
division in accordance with this section, the bureau of cri m nal
identification and investigation shall request fromthe federa
bureau of investigation any information it has with respect to the
person who is the subject of the requested crimnal records check

and shall forward the requisite fingerprint inpressions and
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information to the federal bureau of investigation for that
crimnal records check. After conducting a crimnal records check
or receiving the results of a crimnal records check fromthe
federal bureau of investigation, the bureau of crimna
identification and investigation shall provide the results to the

department or division.

The departnent or division nay require any person about whom
a crimnal records check is requested to pay to the departnent or
di vi sion the anpbunt necessary to cover the fee charged to the
departnment or division by the bureau of criminal identification
and investigation under division (C)(3) of section 109.572 of the
Revi sed Code, including, when applicable, any fee for a crimnal

records check conducted by the federal bureau of investigation.

Sec. 169.01. As used in this chapter, unless the context

ot herwi se requires:

(A) "Financial organization" neans any bank, trust conpany,
savi ngs bank, safe deposit conpany, nutual savings bank wi thout
nmut ual stock, savings and | oan association, credit union, or

i nvest nent conpany.

(B)(1) "Uncl ai ned funds" neans any noneys, rights to noneys,
or intangible property, described in section 169.02 of the Revised
Code, when, as shown by the records of the holder, the owner has
not, within the times provided in section 169.02 of the Revised

Code, done any of the follow ng:

(a) Increased, decreased, or adjusted the anmount of such

funds;
(b) Assigned, paid premuns, or encunbered such funds;

(c) Presented an appropriate record for the crediting of such
funds or received paynment of such funds by check, draft, or

ot herw se;
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(d) Corresponded with the hol der concerning such funds;

(e) Oherw se indicated an interest in or know edge of such

funds;
(f) Transacted business with the hol der.
(2) "Uncl ai med funds" does not include any of the foll ow ng:

(a) Money received or collected under section 9.39 of the
Revi sed Code;

(b) Any paynent or credit due to a business association from
a busi ness associ ation representing suns payable to suppliers, or
paynment for services rendered, in the course of business,
i ncluding, but not Iinted to, checks or nenoranda, overpaynents,
unidentified remttances, nonrefunded overcharges, discounts,

refunds, and rebates;

(c) Any paynent or credit received by a business association
froma busi ness association for tangi ble goods sold, or services
perfornmed, in the course of business, including, but not limted
to, checks or nenoranda, overpaynents, unidentified renittances,

nonr ef unded overcharges, discounts, refunds, and rebates;

(d) Any credit due a retail custoner that is represented by a
gift certificate, gift card, nmerchandi se credit, or nerchandi se

credit card, redeenmable only for nerchandi se.

For purposes of divisions (B)(2)(b) and (c) of this section,
"busi ness associ ati on" means any corporation, joint venture,
business trust, limted liability conpany, partnership,
associ ation, or other business entity conposed of one or nore

i ndi viduals, whether or not the entity is for profit.

(C "Omer" neans any person, or the person's |egal
representative, entitled to receive or having a | egal or equitable
interest in or claimagainst noneys, rights to noneys, or other

i ntangi bl e property, subject to this chapter.
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(D) (1) "Holder" means any person that has possession,
custody, or control of noneys, rights to noneys, or other
i ntangi bl e property, or that is indebted to another, if any of the

foll ow ng applies:
(a) Such person resides in this state;
(b) Such person is formed under the aws of this state;

(c) Such person is formed under the |aws of the United States

and has an office or principal place of business in this state;

(d) The records of such person indicate that the | ast known
address of the owner of such noneys, rights to noneys, or other

intangi bl e property is in this state;

(e) The records of such person do not indicate the [ast known
address of the owner of the noneys, rights to noneys, or other
i ntangi bl e property and the entity originating or issuing the
noneys, rights to noneys, or other intangible property is this
state or any political subdivision of this state, or is
i ncor porated, organized, created, or otherwise located in this
state. Division (D (1)(e) of this section applies to all noneys,
rights to noneys, or other intangible property that is in the
possessi on, custody, or control of such person on or after July
22, 1994, whether the noneys, rights to noneys, or other
i ntangi bl e property becones unclai ned funds prior to or on or

after that date.

(2) "Hol der" does not nmean any hospital granted tax-exenpt
status under section 501(c)(3) of the Internal Revenue Code or any
hospital owned or operated by the state or by any political
subdivision. Any entity in order to be exenpt fromthe definition
of "holder"” pursuant to this division shall nmake a reasonabl e,

good-faith effort to contact the owner of the unclai nmed funds.

(E) "Person" includes a natural person; corporation, whether
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for profit or not for profit; copartnership; unincorporated
associ ation or organi zation; public authority; estate; trust; two

or nore persons having a joint or conmmon interest; eleenpbsynary

organi zation; fraternal or cooperative association; other |egal or

community entity; the United States governnent, including any
district, territory, possession, officer, agency, departnent,
authority, instrunmentality, board, bureau, or court; or any state
or political subdivision thereof, including any officer, agency,
board, bureau, conmi ssion, division, departnment, authority, court,

or instrunmentality.

(F) "Mortgage funds" neans the nortgage i nsurance fund
created by section 122.561 of the Revised Code, and the housing
guarantee fund created by division (D) of section 128.11 of the
Revi sed Code.

(G "Lawful clainms" nmeans any vested right a hol der of

uncl ai med funds has agai nst the owner of such uncl ai med funds.

(H "Public utility" neans any entity defined as such by
division (A) of section 745.01 or by section 4905.02 of the
Revi sed Code.

(1) "Deposit" neans to place noney in the custody of a
financial organization for the purpose of establishing an

i ncone-beari ng account by purchase or otherw se.

(J) "lInconme-bearing account" neans a time or savings account,
whet her or not evidenced by a certificate of deposit, or an
i nvest nent account through which investnments are nmade solely in
obligations of the United States or its agencies or
instrunentalities or guaranteed as to principal and interest by
the United States or its agencies or instrunentalities, debt
securities rated as investnent grade by at |east two nationally
recogni zed rating services, debt securities which the director of

commerce has determ ned to have been issued for the safety and
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wel fare of the residents of this state, and equity interests in
nmut ual funds that invest solely in sonme or all of the above-listed
securities and involve no general liability, without regard to
whet her income earned on such accounts, securities, or interests

is paid periodically or at the end of a term

(KN "Director of commerce” nmay be read as the "division of

uncl ai med funds" or the "superintendent of unclai med funds."

Sec. 169.13. (A (1) Al agreenents to pay a fee,
conmpensati on, conmi ssion, or other renuneration to |ocate,
deliver, recover, or assist in the recovery of unclaimed funds
reported under section 169.03 of the Revised Code, entered into
within two years immediately after the date a report is filed
under division (C) of section 169.03 of the Revised Code, are

i nval i d.

(2) A person interested in entering into an agreenent to

| ocate, deliver, recover, or assist in the recovery of uncl ai ned

funds for remuneration shall not initiate any contact with an

owner during the two-year period i mediately after the date a

report is filed under division (C of section 169.03 of the

Revi sed Code. Failure to conply with this requirenent i s grounds

for the invalidation of any such agreenent between the person and

t he owner.

(B) An agreenent entered into any tine after such two-year

period is valid only if both of the follow ng conditions are net:

(1) The aggregate fee, conpensation, conmm ssion, or other
renmunerati on agreed upon, paid directly or indirectly, is not in
excess of ten per cent of the anobunt recovered and paid to the

owner by the auditor of state;

(2) The agreenent is in witing, signed by the owner, and

notari zed and discloses all of the followi ng itens:
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(a) The nanme and address of the owner, as shown by the

records of the person or entity in possession of the property:

(b) The nature and val ue of the property;

{b)}(c) The anmpbunt the owner will receive after the fee or

conmpensati on has been subtract ed;

{er(d) The name and address of the person or entity in

possessi on of the property;.

(e) That the person agreeing to |ocate, deliver, recover, or

assist in the recovery of the property is not an enpl oyee or agent

of the director of commerce;

(f) That the director is not a party to the agreenent:

(g) That the person agreeing to |ocate. deliver., recover., or

assist in the recovery of the property holds a valid certificate

of reqgistration issued by the director under section 169.16 of the

Revi sed Code;

(h) The nunber designated on that certificate of reqgistration

and the date the certificate of registration expires.

(C No person shall receive a fee, conpensation, conm ssion
or other renuneration, or engage in any activity for the purpose
of locating, delivering, recovering, or assisting in the recovery
of uncl ai ned funds, under an agreenent that is invalid under this

secti on.

: visi hi . . ¥
: e : y I : g P | of
telony—ofthe fiith degree for—each -subsequent offense—

Sec. 169.14. (A) Each person that files a claimwth the

director of commerce, pursuant to an agreenent entered into under

section 169.13 of the Revised Code, shall include with that claim

the nunber designated on the certificate of reqgistration that is
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i ssued to the person under section 169.16 of the Revi sed Code.

(B) The division of unclained funds shall not process any

claimdescribed in division (A of this section that does not

include the required certificate of reqgistration nunber

Sec. 169.16. (A) No person. on behalf of any other person,

shall engage in any activity for the purpose of |ocatinag.,

delivering, recovering, or assisting in the recovery of unclained

funds, and receive a fee, conpensation, conm ssion, or other

remuneration for such activity, wi thout first having obtained a

certificate of registration fromthe director of commerce in

accordance with this section

(B) An application for a certificate of registration shall

in witing and in the formprescribed by the director. The

application shall be acconpanied by a recent full-face color

phot ograph of the applicant and notarized character reference

letters fromtwo reputable character witnesses. The application

shall, at a mninum provide all of the foll ow ng:

(1) The applicant's full nane. hone address, and work

addr ess:;

(2) The nane, address, and tel ephone nunber of the two

character w tnesses who have provided the character reference

letters;

(3) A statenent that the applicant has not, during the

twenty-vear period imediately preceding the subm ssion of the

application, violated division (A of this section or division (Q

of section 169.13 of the Revised Code or been convicted of. or

pleaded quilty to, any felony or any offense involving noral

turpitude, including theft, attenpted theft, falsification

tanpering with records, securing witings by deception, fraud,

forgery, and perjury:;
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(4) The notarized signature of the applicant immedi ately

foll owi ng an acknow edgnent that any false or perjured statenent

subj ects the applicant to crininal liability under section 2921.13

of the Revi sed Code.

(C) Upon the filing of the application with the division of

uncl ai med funds, the division may investigate the applicant to

verify the information provided in the application and to

deternine the applicant's eligibility for a certificate of

registration under this section. False information on an

application is grounds for the denial or revocation of the

applicant's certificate of registration.

(D) The director shall issue a certificate of registration to

an applicant if the director finds that the follow ng conditions

are net:

(1) The applicant has not, during the twenty-vear period

i medi ately preceding the subm ssion of the application, violated

division (A of this section or division (C of section 169.13 of

the Revised Code or been convicted of, or pleaded quilty to, any

felony or any offense involving noral turpitude, including theft,

attenpted theft, falsification, tanpering with records., securing

witings by deception, fraud, forgery, and perjury.

(2) The applicant's character and general fitness command the

confidence of the public and warrant the belief that the

applicant's business will be conducted honestly and fairly.

(E) The certificate of registration issued pursuant to

division (D) of this section nmay be renewed annually if the

director finds that the following conditions are net:

(1) The applicant subnmits a renewal application form

prescribed by the director.

(2) The applicant neets the conditions set forth in division
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(D) of this section.

(3) The applicant's certificate of reqgistration is not

subject to an order of revocation by the director.

Sec. 169.17. (A) After notice and an opportunity for a

hearing conducted in accordance with Chapter 119. of the Revised

Code, the director of commerce shall revoke or refuse to issue or

renew a certificate of reqgistration if the director finds either

of the foll ow nag:

(1) During the inmedi ately preceding twenty-vear period, the

person violated division (C) of section 169.13 or division (A) of

section 169.16 of the Revised Code or has been convicted of, or

pleaded guilty to. any felony or any offense involving noral

turpitude, including theft, attenpted theft, falsification

tanpering with records, securing witings by deception, fraud,

forgery, and perjury.

(2) The person's character and general fitness do not command

the confidence of the public or warrant the belief that the

person's business will be conducted honestly and fairly.

(B) The director may investigate all eged violations of
division (O of section 169.13 or division (A) of section 169.16

of the Revised Code or conplaints concerning any such violation.

The director may nmake application to the court of commpn pl eas for

an order enjoining any such violation and, upon a showi ng by the

director that a person has conmtted or is about to conmmt such a

violation, the court shall grant an injunction, restraining order,

or _other appropriate relief.

(O In conducting any investigation pursuant to this section,

the director may conpel, by subpoena, witnesses to testify in

relation to any matter over which the director has jurisdiction

and may require the production of any book, record, or other
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docunent pertaining to that matter. If a person fails to file any

statenent or report, obey any subpoena, give testinony., produce

any book, record, or other docunent as required by a subpoena, or

pernm t phot ocopyving of any book, record, or other docunent

subpoenaed, the court of common pleas of any county in this state,

upon application made to it by the director, shall conpel

obedi ence by attachnent proceedings for contenpt, as in the case

of di sobedi ence of the requirenents of a subpoena issued fromthe

court or a refusal to testify therein.

(D) If the director deternmnes that a person is engaged in or

is believed to be engaged in activities that may constitute a

violation of division (€ of section 169.13 or division (A) of

section 169.16 of the Revised Code, the director, after notice and

a hearing conducted in accordance with Chapter 119. of the Revi sed

Code, may issue a cease and desist order. Such an order shall be

enforceable in the court of common pl eas.

Sec. 169.99. (A) Wioever violates section 169.10 of the
Revi sed Code shall be fined not nore than five hundred doll ars.

Each day of continuance of such violation is a separate of fense.

(B) Whoever violates division (C of section 169.13 or

division (A of section 169.16 of the Revised Code is quilty of a

m sdeneanor of the first degree for a first offense and of a

felony of the fifth degree for any subsequent offense.

Section 2. That existing sections 121.04, 121.08, 169.01,
169. 13, and 169.99 of the Revised Code are hereby repeal ed.

Section 3. Sections 169.13 and 169. 14 of the Revised Code, as
amended or enacted by this act, shall apply only to agreenents

that are entered into on or after the effective date of this act.

Section 4. Section 169.16 of the Revised Code, as enacted by

Page 17

480
481
482
483
484
485
486
487
488

489
490
491
492
493
494
495

496
497
498

499
500
501
502

503
504

505
506
507

508



S. B. No. 223 Page 18
As Introduced

this act, applies to all persons who, on or after the effective 509
date of this act, performthe activities prescribed for 510
regi strants under the act. It is the intent of the General 511
Assenbly that the Director of Comrerce take any action necessary 512
to provide for an orderly transition for those persons who, prior 513
to the effective date of this act, performthe activities 514
prescribed for registrants under the act. Consequently, the 515
Director shall accept registration applications subnitted by such 516
persons prior to the effective date of the act and shall nake 517
every effort possible to act upon those applications on the act's 518

effective date. 519



