As Reported by the Senate Insurance, Commerce and Labor
Committee

126th General Assembly
Regular Session S. B. No. 268
2005-2006

Senators Stivers, Schuler, Mumper

A BILL

To anend section 3901.48 and to enact section 3915. 16
of the Revised Code to adopt the Interstate

I nsurance Product Regul ati on Conpact.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 3901.48 be anended and section

3915. 16 of the Revised Code be enacted to read as foll ows:

Sec. 3901.48. (A) The original work papers of a certified
public accountant performing an audit of an insurance conpany or
heal th insuring corporation doing business in this state that is
required by rule or by any section of the Revised Code to file an
audited financial report with the superintendent of insurance
shall remain the property of the certified public accountant. Any
copi es of these work papers voluntarily given to the
superintendent shall be the property of the superintendent. The
original work papers or any copies of them whether in possession
of the certified public accountant or the departnent of insurance,
are confidential and privileged and are not a public record as
defined in section 149.43 of the Revised Code. The original work
papers and any copies of themare not subject to subpoena and

shall not be made public by the superintendent or any other
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per son.

(B) The work papers of the superintendent or of the person
appoi nted by the superintendent, resulting fromthe conduct of an
exam nation nade pursuant to section 3901.07 of the Revised Code
or fromthe conduct of a financial analysis of any entity subject
to exam nation by the superintendent, including but not limted to
any insurance conpany, health insuring corporation, fraterna
benefit society, or multiple enployer welfare arrangenent, are
confidential and privileged and are not a public record as defined
in section 149.43 of the Revised Code. The origi nal work papers
and any copies of themare not subject to subpoena and shall not

be made public by the superintendent or any other person

(© The work papers of the superintendent or of any person
appoi nted by the superintendent, resulting fromthe conduct of a
performance regul ati on exami nati on made pursuant to authority

grant ed under section 3901. 011 of the Revised Code or fromthe

conduct of a nmarket analysis or investigation of any entity

subject to exani nation by the superintendent. including. but not

limted to. any insurance conpany. health insuring corporation,

fraternal benefit society, or nultiple enplover welfare

arrangenent, are confidential and privileged and are not a public

record as defined in section 149.43 of the Revised Code. The

ori gi nal work papers and any copies of themare not subject to
subpoena and shall not be nade public by the superintendent or any

ot her person.

(D) Notwi thstanding divisions (A, (B), and (C of this

section, the superintendent may do either of the follow ng:

(1) Share work papers that are the subject of this section
with the chief deputy rehabilitator, the chief deputy |iquidator,
ot her deputy rehabilitators and |iquidators, and any other person
enpl oyed by, or acting on behalf of, the superintendent pursuant
to Chapter 3901. or 3903. of the Revised Code, with other Iocal
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state, federal, and international regulatory and | aw enforcenent
agencies, with local, state, and federal prosecutors, anrd with the
nati onal association of insurance comm ssioners and its affiliates

and subsidiaries, and with the interstate insurance product

regul ati on comm ssion described in section 3915.16 of the Revised

Code, provided that the recipient agrees to maintain the
confidential or privileged status of the confidential or

privileged work paper and has authority to do so;

(2) Disclose work papers that are the subject of this section
in the furtherance of any regulatory or |egal action brought by or
on behal f of the superintendent or the state, resulting fromthe

exerci se of the superintendent's official duties.

(E) Notw thstanding divisions (A), (B), (O, and (D) of this
section, the superintendent may aut horize the national association
of insurance comm ssioners and its affiliates and subsidiaries or

the interstate insurance product requl ati on conm ssi on descri bed

in section 3915.16 of the Revised Code by agreenent to share
confidential or privileged work papers received pursuant to
division (D) (1) of this section with |ocal, state, federal, and
international regulatory and | aw enforcenent agencies and with

| ocal, state, and federal prosecutors, provided that the recipient
agrees to naintain the confidential or privileged status of the

confidential or privileged work paper and has authority to do so.

(F) Notwi thstanding divisions (A, (B), (©, and (D) of this
section, the chief deputy rehabilitator, the chief deputy
liquidator, and other deputy rehabilitators and |iquidators may
di scl ose work papers that are the subject of this section in the
furtherance of any regulatory or |egal action brought by or on
behal f of the superintendent, the rehabilitator, the |iquidator
or the state resulting fromthe exercise of the superintendent's

official duties in any capacity.
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(G Nothing in this section shall prohibit the superintendent
fromreceiving work papers in accordance with section 3901. 045 of
t he Revi sed Code.

(H) The superintendent nay enter into agreenments governing
the sharing and use of work papers consistent with the

requi rements of this section

(1)Y(1) No waiver of any applicable privilege or claimof
confidentiality in the work papers, or copies thereof, that are
the subject of this section shall occur as a result of sharing or
recei ving work papers as authorized in divisions (D (1), (E), and

(G of this section.

(2) The disclosure of work papers in connection with a
regul atory or legal action pursuant to divisions (D)(2) and (F) of
this section does not prohibit an insurer or any other person from
taking steps to linmt the dissenination of the work papers to
persons not involved in or the subject of the regulatory or |egal
action on the basis of any recognized privilege arising under any

ot her section of the Revised Code or the conmon | aw.

Sec. 3915.16. The "Interstate |nsurance Product Requl ation

Conpact" is intended to help states join together to establish an

interstate conpact to requl ate desi gnated i nsurance products.

Pursuant to terns and conditions of this section, the state of

Chio seeks to join with other states and establish the interstate

i nsurance product requlation conm ssion, and thus beconme a nenber

of the interstate insurance product requlation conm SSion

The "Interstate | nsurance Product Requl ation Conpact"” is

hereby enacted into |law and entered into with all other states

whi ch have legally joined in the conpact:

"I nterstate | nsurance Product Requl ati on Conpact"”

Article |I. Purposes
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The purposes of this Conpact are, through nmeans of joint and

cooperative action anong the Conpacting States:

1. To pronpte and protect the interest of consuners of

individual and group annuity., life insurance, disability incone

and long-term care insurance products;

2. To devel op uniform standards for insurance products

covered under the Conpact:

3. To establish a central clearinghouse to receive and

provi de pronpt review of insurance products covered under the

Conpact and, in certain cases, advertisenents related thereto,

subm tted by insurers authorized to do business in one or nore

Conpacting States:;

4. To give appropriate requlatory approval to those product

filings and advertisenents satisfying the applicable uniform

st andar d;

5. To inprove coordination of requlatory resources and

experti se between state insurance departnments regardi ng the

setting of uniform standards and revi ew of insurance products

covered under the Conpact:

6. To create the Interstate | nsurance Product Requl ation

Conmmi ssi on; _and

7. To performthese and such other related functions as my

be consistent with the state requl ation of the business of

i nsur ance.

Article Il1. Definitions

For purposes of this Conpact:

1. "Advertisenent” neans any material designed to create

public interest in a Product, or induce the public to purchase,

increase, nodify, reinstate, borrow on, surrender, replace or

retain a policy, as nore specifically defined in the Rul es and
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perating Procedures of the Conm ssion.

2. "Byl aws" neans those byl aws established by the Conmi ssi on

for its governance, or for directing or controlling the

Conmi ssion's actions or conduct.

3. "Conpacting State" neans any State which has enacted this

Conpact |l eqgislation and which has not wi thdrawn pursuant to

Article XIV, Section 1, or been terninated pursuant to Article
XV, Section 2.

4. "Commi ssion" neans the "lInterstate | nsurance Product

Requl ati on Conmm ssi on" established by this Conpact.

5. "Commi ssioner" neans the chief insurance requlatory

official of a State including., but not limted to conm SSioner,

superintendent, director or admni Sstrator.

6. "Domiciliary State" neans the state in which an Insurer is

i ncorporated or organized; or, in the case of an alien |nsurer,

its state of entry.

7. "Insurer" neans any entity licensed by a State to issue

contracts of insurance for any of the lines of insurance covered

by this Act.

8. "Menber" neans the person chosen by a Conpacting State as

its representative to the Commi ssion, or his or her designee. The

superintendent of insurance or the superintendent's desi gnee shal

serve as the nenber to the Conm ssion for the state of Chio.

9. "Non-conpacting State" neans any State which is not at the

time a Conpacting State.

10. "Operating Procedures" neans procedures pronul gated by

the Conmi ssion inplenmenting a Rule, Uniform Standard or a

provi sion of this Conpact.

11. "Product" neans the formof a policy or contract,

i ncludi ng any application, endorsenent, or related formwhich is
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attached to and made a part of the policy or contract, and any

evi dence of coverage or certificate, for an individual or group

annuity, life insurance, disability incone or |ong-termcare

i nsurance product that an Insurer is authorized to issue.

12. "Rule" neans a statenent of general or particul ar

applicability and future effect pronul gated by the Conmi ssion,

i ncluding a Uniform Standard devel oped pursuant to Article VII of

this Conpact, designed to inplenent, interpret, or prescribe | aw

or policy or describing the organi zati on, procedure, or practice

requi renents of the Comm ssion, which shall have the force and

effect of law in the Conpacting States.

13. "State" neans any state, district or territory of the
United States of Anerica.

14. "Third-Party Filer" neans an entity that submits a

Product filing to the Conm ssion on behalf of an |nsurer.

15. "Uni form Standard" neans a standard adopted by the

Conmi ssion for a Product |line, pursuant to Article VIl of the

Conmpact, and shall include all of the Product requirenents in

agaregate:; provided, that each Uniform Standard shall be

construed, whether express or inplied., to prohibit the use of any

i nconsistent, msleading or ambi guous provisions in a Product and

the formof the Product nade available to the public shall not be

unfair, inequitable, or against public policy as determnined by the

Conmi ssi on.

Article I11. Establishnent of the Comm ssion and Venue

1. The Conpacting States hereby create and establish a joint

publ i c agency known as the "Interstate |nsurance Product

Requl ati on Conmi ssi on. Pursuant to Article IV, the Conni ssion

wll have the power to develop Uniform Standards for Product

lines, receive and provide pronpt review of Products filed

therewith, and give approval to those Product filings satisfying
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applicable Uniform Standards; provided, it is not intended for the

Conmi ssion to be the exclusive entity for recei pt and revi ew of

i nsurance product filings. Nothing herein shall prohibit any

Insurer fromfiling its product in any State wherein the |nsurer

is licensed to conduct the business of insurance; and any such

filing shall be subject to the laws of the State where fil ed.

2. The Commi ssion is a body corporate and politic, and an

instrunentality of the Conpacting States.

3. The Commission is solely responsible for its liabilities

except as otherw se specifically provided in this Conpact.

4. Venue is proper and judicial proceedings by or against the

Conmmi ssion shall be brought solely and exclusively in a Court of

conpetent jurisdiction where the principal office of the

Conmi ssion is | ocated.

Article IV. Powers of the Comm ssion

The Commi ssion shall have the foll ow ng powers:

1. To pronulgate Rules, pursuant to Article VI| of this

Conpact, which shall have the force and effect of |aw and shall be

binding in the Conpacting States to the extent and in the nmanner

provided in this Conpact;

2. To exercise its rule-making authority and establi sh

reasonabl e Uni form Standards for Products covered under the

Conpact, and Advertisenent rel ated thereto, which shall have the

force and effect of |law and shall be binding in the Conpacting

States., but only for those Products filed with the Conmi ssion

provided, that a Conpacting State shall have the right to opt out

of such Uniform Standard pursuant to Article VII, to the extent

and in the manner provided in this Conpact, and, provided further,

that any Uniform Standard established by the Conm ssion for

| ong-term care i nsurance products nmay provide the sane or qgreater
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protections for consuners as, but shall not provide |ess than

those protections set forth in the National Association of

| nsurance Comm ssioners' Long-term Care | nsurance Mdel Act and

Long- Term Care | nsurance Mydel Requl ation, respectively, adopted

as of 2001. The Commi ssion shall consi der whet her any subsequent

anendnents to the NAIC Long-Term Care | nsurance Mdel Act or

Long- Term Care | nsurance Mydel Requl ation adopted by the NAIC

reqgui re anendi ng of the Uniform Standards established by the

Conmi ssion for long-termcare insurance products;

3. To receive and review in an expeditious nmanner Products

filed with the Conmission. and rate filings for disability incone

and | ong-term care insurance Products., and give approval of those

Products and rate filings that satisfy the applicable Uniform

St andard., where such approval shall have the force and effect of

| aw and be bi nding on the Conpacting States to the extent and in

the manner provided in the Conpact;

4. To receive and review in an expeditious nmanner

Advertisenent relating to long-termcare insurance products for

whi ch Uniform Standards have been adopted by the Comm ssion and

gi ve approval to all Advertisenent that satisfies the applicable

Uni f orm St andard. For any product covered under this Conpact,

other than | ong-term care insurance products, the Comni ssi on shal

have the authority to require an insurer to submt all or any part

of its Advertisenment with respect to that product for review or

approval prior to use, if the Comm ssion determ nes that the

nature of the product is such that an Advertisenent of the product

could have the capacity or tendency to mslead the public. The

actions of the Conmi ssion as provided in this section shall have

the force and effect of |aw and shall be binding in the Conpacting

States to the extent and in the manner provided in the Conpact;

5. To exercise its rule-nmaking authority and desi gnate

Products and Advertisenent that nmay be subject to a
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self-certification process without the need for prior approval by

t he Conmi ssi on

6. To promul gate Operating Procedures, pursuant to Article

VIl of this Conpact, which shall be binding in the Conpacting

States to the extent and in the manner provided in this Conpact:;

7. To bring and prosecute | egal proceedings or actions in its

nane as the Conmmi ssion; provided, that the standing of any state

i nsur ance departnent to sue or be sued under applicable | aw shal

not be affected;

8. To issue subpoenas requiring the attendance and testinony

of witnesses and the production of evidence;

9. To establish and maintain offices;

10. To purchase and nmintain insurance and bonds;

11. To borrow, accept or contract for services of personnel,

including, but not limted to, enplovees of a Conpacting State;

12. To hire enployees, professionals or specialists, and

el ect or appoint officers, and to fix their conpensation, define

their duties and give them appropriate authority to carry out the

pur poses of the Conpact. and deternmine their qualifications; and

to establish the Comm ssion's personnel policies and prograns

relating to, anong other things, conflicts of interest, rates of

conpensation and qualifications of personnel

13. To accept any and all appropriate donations and grants of

noney, equi pnent, supplies, materials and services, and to

receive, utilize and di spose of the sane: provided that at all

tines the Conm ssion shall strive to avoid any appearance of

i npropriety:

14. To | ease, purchase, accept appropriate gifts or donations

of, or otherwise to own, hold, inprove or use, any property., real

personal or mxed; provided that at all tines the Conm ssion shal
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strive to avoid any appearance of inpropriety;

15. To sell, convey, nortgage, pledge, |ease, exchange,

abandon or otherw se di spose of any property, real, personal or

m xed;

16. To renit filing fees to Conpacting States as nmay be set

forth in the Bylaws, Rules or Operating Procedures:;

17. To enforce conpliance by Conpacting States with Rul es,

Uni f orm St andards, Operating Procedures and Byl aws:

18. To provide for dispute resolution anong Conpacting

St at es;

19. To advi se Conpacting States on issues relating to

Insurers domciled or doing business in Non-conpacting

jurisdictions, consistent with the purposes of this Conpact;

20. To provide advice and training to those personnel in

state insurance departnents responsi ble for product review, and to

be a resource for state insurance departnents;

21. To establish a budget and nmake expenditures;

22. To borrow npbney:

23. To appoint commttees, including advisory comittees

conprising nenbers, state insurance requlators, state leqgislators

or their representatives, insurance industry and consuner

representatives, and such other interested persons as may be

designated in the Byl aws:

24. To provide and receive information from and to cooperate

with | aw enforcenent agenci es;

25. To adopt and use a corporate seal: and

26. To perform such other functions as may be necessary or

appropriate to achieve the purposes of this Conpact consi stent

with the state requl ation of the business of insurance.
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Article V. Oganization of the Conni ssion

1. Menbershi p, Voting and Byl aws

a. Each Conpacting State shall have and be linmted to one

nenber. Each nenber shall be gualified to serve in that capacity

pursuant to applicable Iaw of the Conpacting State. Any nenber nay

be renoved or suspended fromoffice as provided by the | aw of the

State from which he or she shall be appointed. Any vacancy

occurring in the Conni ssion shall be filled in accordance with the

| aws of the Conpacting State wherein the vacancy exists. Nothing

herein shall be construed to affect the manner in which a

Conpacting State deternmi nes the el ection or appointnent and

qualification of its own Conm SSi oner

b. Each nenber shall be entitled to one vote and shall have

an opportunity to participate in the governance of the Conmni SSion

in accordance with the Byl aws. Notw t hstandi ng any provision

herein to the contrary, no action of the Conmi ssion with respect

to the pronmulgation of a Uniform Standard shall be effective

unl ess two-thirds (2/3) of the nenbers vote in favor thereof.

c. The Conmission shall, by a majority of the nenbers.

prescribe Bylaws to govern its conduct as may be necessary or

appropriate to carry out the purposes, and exercise the powers, of

the Conpact. including. but not limted to:

i. Establishing the fiscal year of the Conni ssion

ii. Providing reasonabl e procedures for appointing and

el ecting nenbers, as well as holding neetings, of the Managenent

Conmi t t ee;

iii. Providing reasonable standards and procedures: (i) for

the establishnent and neetings of other committees, and (ii)

governi ng any general or specific del egation of any authority or

function of the Conmi ssion
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iv. Providing reasonable procedures for calling and

conducting neetings of the Conmi ssion that consists of a majority

of Conmi ssi on nenbers, ensuring reasonabl e advance notice of each

such neeting and providing for the right of citizens to attend

each such neeting with enunerated exceptions designed to protect

the public's interest, the privacy of individuals., and insurers'

proprietary information, including trade secrets. The Conmi SSion

may neet in canera only after a majority of the entire nenbership

votes to close a neeting en toto or in part. As soon as

practicable, the Conmmi ssion nust nmake public (i) a copy of the

vote to close the neeting revealing the vote of each nenber with

no proxy votes allowed, and (ii) votes taken during such neeting;:

v. Establishing the titles, duties and authority and

reasonabl e procedures for the election of the officers of the

Conmi ssi on;

vi. Providing reasonabl e standards and procedures for the

establishnent of the personnel policies and prograns of the

Conmi ssion. Notwithstanding any civil service or other simlar

laws of any Conpacting State the Byl aws shall exclusively govern

the personnel policies and prograns of the Conm ssion;

vii. Promulgating a code of ethics to address perm ssi bl e and

prohi bited activities of conmi ssion nenbers and enpl oyees: and

viii. Providing a nechanismfor wi nding up the operations of

the Conm ssion and the equitable disposition of any surplus funds

that may exist after the termnation of the Conpact after the

paynent and/or reserving of all of its debts and obligations.

d. The Conmmi ssion shall publish its bylaws in a conveni ent

formand file a copy thereof and a copy of any anendnents thereto,

with the appropriate agency or officer in each of the Conpacting

St at es.

2. Managenment Commttee, O ficers and Personne
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a. A Managenent Conmittee conprising no nore than fourteen

(14) nenbers shall be established as foll ows:

i. One (1) nmenber fromeach of the six (6) Conpacting States

with the | argest prem um volune for individual and group

annuities, life, disability incone and |long-termcare insurance

products, determ ned fromthe records of the NAIC for the prior

year .

ii. Four (4) nmenbers fromthose Conpacting States with at

| east two percent (2% of the nmarket based on the preniumvol une

descri bed above, other than the six (6) Conpacting States with the

| argest prem um vol une, selected on a rotating basis as provided

in the Byl aws:; and

iii. Four (4) nmenbers fromthose Conpacting States with | ess

than two percent (2% of the market, based on the prem um vol une

descri bed above, with one (1) selected fromeach of the four (4)

zone reqgions of the NAIC as provided in the Byl aws.

b. The Managenent Committee shall have such authority and

duties as may be set forth in the Bylaws, including but not

limted to:

i. Managing the affairs of the Conmi ssion in a manner

consistent with the Byl aws and purposes of the Conm Ssion;

ii. Establishing and overseei ng an organi zati onal structure

within, and appropriate procedures for, the Conn ssion to provide

for the creation of Uniform Standards and other Rules, receipt and

review of product filings, administrative and techni cal support

functions, review of decisions regarding the disapproval of a

product filing, and the review of elections nade by a Conpacti ng

State to opt out of a Uniform Standard; provided that a Uniform

Standard shall not be subnmitted to the Conpacting States for

adopti on unl ess approved by two-thirds (2/3) of the nenbers of the

Managenment Comm tt ee;
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iii. Overseeing the offices of the Conm ssion; and

iv. Planning, inplenenting, and coordi nati ng comruni cati ons

and activities with other state, federal and | ocal governnment

organi zations in order to advance the goals of the Commi ssion

c. The Commi ssion shall elect annually officers fromthe

Managenent Committee, with each having such authority and duti es,

as may be specified in the Byl aws.

d. The Managenent Committee nmmy. subject to the approval of

the Conmi ssion, appoint or retain an executive director for such

peri od, upon such terns and conditions and for such conpensation

as the Conmi ssion may deem appropri ate. The executive director

shall serve as secretary to the Conmi ssion, but shall not be a

nenber of the Conmmi ssion. The executive director shall hire and

supervi se such other staff as may be authorized by the Conm SSion

3. Leqgislative and Advisory Conmittees

a. Aleqgislative conmttee conprising state | egislators or

their designees shall be established to nonitor the operations of,

and nmake reconmendations to, the Conm ssion. including the

Managenment Comm ttee; provided that the nmanner of sel ection and

termof any legislative commttee nenber shall be as set forth in

the Bylaws. Prior to the adoption by the Comm ssion of any Uniform

Standard revision to the Byl aws, annual budget or other

significant matter as nay be provided in the Byl aws, the

Managenment Comm ttee shall consult with and report to the

|l egislative comm ttee.

b. The Conmi ssion shall establish two (2) advisory

commi ttees, one of which shall conprise consuner representatives

i ndependent of the insurance industry, and the other conprising

insurance industry representatives.

c. The Commi ssion may establish additional advisory
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commttees as its Bylaws may provide for the carryving out of its

functi ons.

4. Corporate Records of the Conmi ssion

The Commi ssion shall maintain its corporate books and records

in accordance with the Byl aws.

5. Qualified Imunity, Defense and | ndemification

a. The nenbers, officers, executive director, enployees and

representatives of the Commni ssion shall be inmmune fromsuit and

liability, either personally or in their official capacity, for

any claimfor damage to or | oss of property or personal injury or

other civil liability caused by or arising out of any actual or

alleged act, error _or om ssion that occurred. or that the person

agai nst whomthe claimis nade had a reasonable basis for

bel i eving occurred within the scope of Conm ssion enpl oynent,

duties or responsibilities; provided., that nothing in this

paragraph shall be construed to protect any such person fromsuit

and/or liability for any danage, loss, injury or liability caused

by intentional or willful and wanton m sconduct of that person.

b. The Conmi ssion shall defend any nenber., officer., executive

director., enployee or representative of the Comm ssion in any

civil action seeking to inpose liability arising out of any actual

or alleged act, error or om ssion that occurred within the scope

of Conmi ssion enploynent, duties or responsibilities, or that the

per son agai nst whomthe claimis nade had a reasonabl e basis for

believing occurred within the scope of Commni ssion _enpl oynent,

duties or responsibilities: provided. that nothing herein shall be

construed to prohibit that person fromretaining his or her own

counsel ; and provided further, that the actual or all eged act,

error or omssion did not result fromthat person's intentional or

willful and wanton m sconduct.

c. The Commi ssion shall indemify and hold harnl ess any

Page 16

447
448

449

450
451

452

453
454
455
456
457
458
459
460
461
462
463
464

465
466
467
468
469
470
471
472
473
474
475
476

477



S. B. No. 268
As Reported by the Senate Insurance, Commerce and Labor Committee

nenber, officer, executive director, enployee or representative of

the Conm ssion for the ampunt of any settl enment or judgnent

obt ai ned agai nst that person arising out of any actual or alleged

act, error _or omssion that occurred within the scope of

Conmi ssi on _enpl oynent, duties or responsibilities, or that such

person had a reasonable basis for believing occurred with the

scope of Commi ssion enploynent, duties or responsibilities,

provided, that the actual or alleged act, error or om ssion did

not result fromthe intentional or willful and wanton m sconduct

of that person.

Article VI. Meetings and Acts of the Conmi sSion

1. The Conmi ssion shall neet and take such actions as are

consistent with the provisions of this Conpact and Byl aws.

2. Each nmenber of the Comm ssion shall have the right and

power to cast a vote to which that Conpacting State is entitled

and to participate in the business and affairs of the Conm ssion.

A nmenber shall vote in person or by such other neans as provided

in the Bylaws. The Byl aws nmay provide for nenbers' participation

in neetings by tel ephone or other neans of conmmuni cation.

3. The Commi ssion shall neet at | east once during each

cal endar vear. Additional neetings shall be held as set forth in

the Byl aws.

Article VII. Rules and Operating Procedures: Rul enaking Functions

of the Conmi ssion and Opting Qut of Uniform Standards

1. Rulemaking Authority. The Comm ssion shall pronul gate

reasonable Rules, including Uniform Standards., and Operating

Procedures in order to effectively and efficiently achi eve the

pur poses of this Conpact. Notw thstanding the foregoing, in the

event the Conmi ssion exercises its rulemaking authority in a

manner _that is beyond the scope of the purposes of this Act., or

the powers granted hereunder, then such an action by the
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Conmi ssion _shall be invalid and have no force and effect.

2. Rul emaki ng Procedure. Rules and Operating Procedures shall

be made pursuant to a rul enaking process that conforns to the

Mbdel State Adm nistrative Procedure Act of 1981 as anended. as

nay be appropriate to the operations of the Comm ssion. Before the

Conmi ssion _adopts a Uniform Standard, the Comm ssion shall qgive

witten notice to the relevant state |l eqgislative commttee(s) in

each Conpacting State responsible for insurance issues of its

intention to adopt the Uniform Standard. The Conmi ssion in

adopting a Uniform Standard shall consider fully all submtted

naterials and i ssue a conci se explanation of its decision.

3. Effective Date and Opt Cut of a Uniform Standard. A

Uni form St andard shall becone effective ninety (90) days after its

promnmul gati on by the Commi ssion or such |ater date as the

Conmi ssion may deterni ne; provided, however, that a Conpacting

State may opt out of a Uniform Standard as provided in this

Article. "Opt out" shall be defined as any action by a Conpacti ng

State to decline to adopt or participate in a pronul gated Uniform

Standard. All other Rules and Operating Procedures, and anendnents

thereto, shall becone effective as of the date specified in each

Rul e, Operating Procedure or anendnent.

4., Opt Qut Procedure. A Conpacting State nay opt out of a

Uni form Standard, either by |legislation or regulation duly

pronul gated by the I nsurance Departnent under the Conpacting

State's Administrative Procedure Act. |If a Conpacting State el ects

to opt out of a Uniform Standard by requlation. it nust (a) qgive

witten notice to the Conmission no |later than ten (10) busi ness

days after the Uniform Standard is pronulgated., or at the tine the

State becones a Conpacting State and (b) find that the Uniform

St andard does not provide reasonable protections to the citizens

of the State, given the conditions in the State. The Conm ssi oner

shall nmeke specific findings of fact and conclusions of |aw_ based

Page 18

509

510
511
512
513
514
515
516
517
518
519

520
521
522
523
524
525
526
527
528
529

530
531
532
533
534
535
536
537
538
539
540



S. B. No. 268
As Reported by the Senate Insurance, Commerce and Labor Committee

on _a preponderance of the evidence, detailing the conditions in

the State which warrant a departure fromthe Uniform Standard and

deternining that the Uniform Standard woul d not reasonably protect

the citizens of the State. The Conm ssioner nust consi der and

bal ance the following factors and find that the conditions in the

State and needs of the citizens of the State outweigh: (i) the

intent of the leqgislature to participate in, and the benefits of,

an interstate agreenent to establish national uniform consuner

protections for the Products subject to this Act: and (ii) the

presunption that a Uniform Standard adopted by the Conmi ssion

provi des reasonable protections to consuners of the rel evant
Pr oduct .

Not wi t hst andi ng the foregoing., a Conpacting State may, at the

time of its enactnent of this Conpact., prospectively opt out of

all Uniform Standards involving |ong-term care insurance products

by expressly providing for such opt out in the enacted Conpact,

and such an opt out shall not be treated as a material variance in

the offer or acceptance of any State to participate in this

Conpact. Such an opt out shall be effective at the tine of

enactnent of this Conpact by the Conpacting State and shall apply

to all existing Uniform Standards involving |long-termcare

i nsur ance products and those subsequently pronul gated.

5. Effect of Opt Qut. If a Conpacting State elects to opt out

of a Uniform Standard, the Uniform Standard shall renmain

applicable in the Conpacting State electing to opt out until such

time the opt out legislation is enacted into law or the regul ation

opting out becones effective.

Once the opt out of a Uniform Standard by a Conpacting State

beconmes effective as provided under the |laws of that State, the

Uni form Standard shall have no further force and effect in that

State unless and until the | eqgislation or requlation inplenenting

the opt out is repealed or otherw se becones ineffective under the
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|laws of the State. If a Conpacting State opts out of a Uniform

Standard after the Uniform Standard has been nade effective in

that State, the opt out shall have the sane prospective effect as

provi ded under Article XIV for withdrawals.

6. Stay of Uniform Standard. If a Conpacting State has

formally initiated the process of opting out of a Uniform Standard

by requlation, and while the requlatory opt out is pending. the

Conpacting State may petition the Connmi ssion, at |east fifteen

(15) days before the effective date of the Uniform Standard, to

stay the effectiveness of the Uniform Standard in that State. The

Conmi ssion may grant a stay if it determines the regulatory opt

out is being pursued in a reasonable manner and there is a

li kelihood of success. If a stay is granted or extended by the

Conmmi ssion, the stay or extension thereof may postpone the

effective date by up to ninety (90) days. unless affirmtively

ext ended by the Conmm ssion;, provided, a stay may not be pernitted

toremnin in effect for nore than one (1) vear unless the

Conpacting State can show extraordi nary circunstances which

warrant a continuance of the stay. including, but not linmted to.

the existence of a |l egal challenge which prevents the Conpacting

State fromopting out. A stay may be terninated by the Comnr ssion

upon notice that the rul emaki ng process has been term nat ed.

7. Not later than thirty (30) days after a Rule or Operating

Procedure is pronmulgated, any person nay file a petition for

judicial review of the Rule or Operating Procedure; provided., that

the filing of such a petition shall not stay or otherw se prevent

the Rule or Operating Procedure frombecon ng effective unless the

court finds that the petitioner has a substantial |ikelihood of

success. The court shall give deference to the actions of the

Conmi ssion consistent with applicable | aw and shall not find the

Rul e or Operating Procedure to be unlawful if the Rule or

perating Procedure represents a reasonabl e exercise of the
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Conmi ssion's authority.

Article VIII. Commi ssion Records and Enf orcenent

1. The Conmi ssion shall pronul gate Rul es establi shing

condi tions and procedures for public inspection and copving of its

information and official records, except such infornation and

records involving the privacy of individuals and insurers' trade

secrets. The Conmi ssion may pronul gate additional Rul es under

which it nmay make available to federal and state agencies,

i ncl udi ng | aw enforcenent agencies, records and infornmation

ot herwi se exenpt fromdisclosure, and may enter into agreenents

wi th such agencies to receive or exchange information or records

subj ect to nondi sclosure and confidentiality provisions.

2. Except as to privileged records, data and i nformation, the

laws of any Conpacting State pertaining to confidentiality or

nondi scl osure _shall not relieve any Conpacting State Conmm SSioner

of the duty to disclose any relevant records, data or infornation

to the Conmi ssion; provided, that disclosure to the Conmn ssion

shall not be deened to wai ve or ot herw se affect any

confidentiality requirenent; and further provided, that, except as

ot herwi se expressly provided in this Act, the Comm ssion shall not

be subject to the Conpacting State's laws pertaining to

confidentiality and nondi scl osure with respect to records, data

and information in its possession. Confidential infornmation of the

Conmi ssion shall remnin confidential after such infornmation is

provided to any Conmi ssi oner.

3. The Commi ssion shall nonitor Conpacting States for

conpliance with duly adopted Bylaws., Rules. including Uniform

St andards, and Operating Procedures. The Commi ssion shall notify

any non-conplying Conpacting State in witing of its

non-conpli ance with Comm ssion Byl aws, Rules or Operating

Procedures. If a non-conplying Conpacting State fails to renedy
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its nonconpliance within the tine specified in the notice of

nonconpl i ance, the Conpacting State shall be deened to be in

default as set forth in Article X V.

4. The Comm ssioner of any State in which an Insurer is

aut horized to do business, or is conducting the business of

i nsurance, shall continue to exercise his or her authority to

oversee the nmarket requlation of the activities of the Insurer in

accordance with the provisions of the State's |aw. The

Conmi ssioner's enforcenent of conpliance with the Conpact is

governed by the follow ng provisions:

a. Wth respect to the Conm ssioner's narket requlation of a

Product or Advertisenent that is approved or certified to the

Conmmi ssion, the content of the Product or Advertisenent shall not

constitute a violation of the provisions, standards or

requi renents of the Conpact except upon a final order of the

Conmi ssion, issued at the request of a Comm ssioner after prior

notice to the Insurer and an opportunity for hearing before the

Conmi _ssi on.

b. Before a Comm ssioner nay bring an action for violation of

any provision, standard or requirenent of the Conpact relating to

the content of an Advertisenent not approved or certified to the

Conmi ssi on, the Conm ssion, or an authorized Comm ssion officer or

enpl oyee, nust authorize the action. However, authorization

pursuant to this paragraph does not require notice to the |Insurer

opportunity for hearing or disclosure of requests for

aut hori zation or records of the Conmi ssion's action on such

requests.

Article I X. Dispute Resol ution

The Commi ssion shall attenpt, upon the request of a nenber, to

resol ve any disputes or other issues that are subject to this

Conpact and which may arise between two or nore Conpacting States,
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or between Conpacting States and Non-conpacting States, and the

Commi ssion shall pronulgate an Operating Procedure providing for

resol uti on of such disputes.

Article X. Product Filing and Approval

1. Insurers and Third-Party Filers seeking to have a Product

approved by the Commi ssion shall file the Product with, and pay

applicable filing fees to, the Conm ssion. Nothing in this Act

shall be construed to restrict or otherwi se prevent an insurer

fromfiling its Product with the insurance departnent in any State

wherein the insurer is |licensed to conduct the busi ness of

insurance, and such filing shall be subject to the |aws of the
States where filed.

2. The Commi ssion shall establish appropriate filing and

revi ew processes and procedures pursuant to Conm ssion Rules and

perating Procedures. Notwi thstandi ng any provision herein to the

contrary, the Comm ssion shall pronul gate Rules to establish

condi ti ons and procedures under which the Conmi ssion will provide

public access to Product filing information. In establishing such

Rul es, the Commi ssion shall consider the interests of the public

in having access to such information, as well as protection of

personal nedical and financial infornation and trade secrets, that

may be contained in a Product filing or supporting information

3. Any Product approved by the Comm ssion may be sold or

ot herw se issued in those Conpacting States for which the |nsurer

is legally authorized to do business.

Article XI. Review of Conmmi ssion Decisions Regarding Filings

1. Not later than thirty (30) days after the Conmi ssion has

given notice of a di sapproved Product or Advertisenent filed with

the Conmi ssion, the Insurer or Third Party Filer whose filing was

di sapproved nay appeal the determ nation to a revi ew panel

appoi nted by the Commi ssion. The Commi ssion shall pronmul gate Rul es
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to establish procedures for appointing such review panels and

provide for notice and hearing. An allegation that the Conm ssion,

in disapproving a Product or Advertisenment filed with the

Conmi ssion, acted arbitrarily., capriciously, or in a manner that

is an abuse of discretion or otherwi se not in accordance with the

law, is subject to judicial reviewin accordance with Article |11

Section 4.

2. The Commi ssion shall have authority to nonitor, review and

reconsi der Products and Adverti senent subsequent to their filing

or _approval upon a finding that the product does not neet the

rel evant Uniform Standard. Wiere appropriate., the Comm ssion may

withdraw or nodify its approval after proper notice and hearing,

subject to the appeal process in Section 1 above.

Article XlIl. Finance

1. The Conm ssion shall pay or provide for the paynent of the

reasonabl e expenses of its establishnent and organi zation. To fund

the cost of its initial operations, the Conm ssion nmay accept

contributions and other forns of funding fromthe National

Associ ation of | nsurance Conmi ssioners, Conpacting States and

ot her sources. Contributions and other forns of funding from other

sources shall be of such a nature that the i ndependence of the

Commi ssi on _concerning the performance of its duties shall not be

conpr oni sed

2. The Conmi ssion shall collect a filing fee from each

| nsurer and Third Party Filer filing a product with the Conmi ssion

to cover the cost of the operations and activities of the

Conmmi ssion and its staff in a total amount sufficient to cover the

Conmi ssi on' s annual budqget.

3. The Conmmi ssion's budget for a fiscal year shall not be

approved until it has been subject to notice and conment as set
forth in Article VII of this Conpact.
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4. The Commi ssion shall be exenpt fromall taxation in and by

t he Conpacting St at es.

5. The Conmi ssion shall not pledge the credit of any

Conpacting State, except by and with the appropriate | egal

authority of that Conpacting State.

6. The Commi ssion shall keep conplete and accurate accounts

of all its internal receipts, including grants and donati ons. and

di sbursenments of all funds under its control. The internal

financial accounts of the Conmmission shall be subject to the

accounting procedures established under its Byl aws. The fi nanci al

accounts and reports including the systemof internal controls and

procedures of the Commi ssion shall be audited annually by an

i ndependent certified public accountant. Upon the determ nation of

the Conmi ssion, but no less frequently than every three (3) vears,

the review of the independent auditor shall include a managenent

and performance audit of the Conmm ssion. The Conmm ssion shall nmke

an _Annual Report to the Governor and the | eqislature of the

Conpacting States, which shall include a report of the independent

audit. The Conmmi ssion's internal accounts shall not be

confidential and such materials may be shared with the

Commi ssioner of any Conpacting State upon request provided,

however, that any work papers related to any internal or

i ndependent audit and any informati on regardi ng the privacy of

i ndividuals and insurers' proprietary infornmation, including trade

secrets, shall remnin confidenti al

7. No Conpacting State shall have any claimto or ownership

of any property held by or vested in the Conmi ssion or to any

Commi ssion funds held pursuant to the provisions of this Conpact.

Article XI11. Conpacting States, Effective Date and Anendnent

1. Any state is eligible to becone a Conpacting State.

2. The Conpact shall becone effective and bindi ng upon
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| egi slative enactnment of the Conpact into | aw by twd Conpacti ng

States: provided, the Comm ssion shall becone effective for

pur poses of adopting Uniform Standards for, review ng, and giVving

approval or disapproval of, Products filed with the Conni ssi on

that satisfy applicable Uniform Standards only after twenty-six

(26) States are Conpacting States or, alternatively, by States

representing greater than forty percent (40% of the prem um

volune for life insurance, annuity, disability incone and

| ong-term care i nsurance products, based on records of the NAIC

for the prior yvear. Therefore, it shall becone effective and

bi nding as to any other Conpacting State upon enactnent of the

Conpact into |law by that State.

3. Arendnents to the Conpact nmy be proposed by the

Commi ssion for enactnent by the Conpacting States. No anendnent

shal | becone effective and binding upon the Comm ssion and the

Conmpacting States unless and until all Conpacting States enact the

amendnent _into | aw.

Article XIV. Wthdrawal, Default and Terni nation

1. Wthdrawal

a. Once effective, the Conpact shall continue in force and

remai n_bi ndi ng upon each and every Conpacting State; provided,

that a Conpacting State nmay withdraw from t he Conpact

("Wthdrawing State") by enacting a statute specifically repealing

the statute which enacted the Conpact into | aw.

b. The effective date of withdrawal is the effective date of

the repealing statute. However, the withdrawal shall not apply to

any product filings approved or self-certified. or any

Adverti senent of such products, on the date the repealing statute

beconmes effective, except by nutual agreenent of the Conmi ssion

and the Wthdrawi ng State unl ess the approval is rescinded by the

Wthdrawi ng State as provided in Paragraph e of this section.
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c. The Commi ssioner of the Wthdrawi ng State shal

i mediately notify the Managenent Conmittee in witing upon the

introduction of legislation repealing this Conpact in the

Wt hdrawi ng St at e.

d. The Commi ssion shall notify the other Conpacting States of

the introduction of such legislation within ten (10) days after

its receipt of notice thereof.

e. The Wthdrawing State is responsible for all obligations.

duties and liabilities incurred through the effective date of

wi thdrawal ., including any obligations, the perfornmance of which

ext end beyond the effective date of withdrawal, except to the

extent those obligations may have been rel eased or relinquished by

nut ual _agreenent of the Commi ssion and the Wthdrawi ng State. The

Commi ssion's approval of Products and Advertisenent prior to the

effective date of withdrawal shall continue to be effective and be

given full force and effect in the Wthdrawing State, unless

formally rescinded by the Wthdrawing State in the sane nmnner as

provided by the laws of the Wthdrawing State for the prospective

di sapproval of products or adverti senent previously approved under

state | aw

f. Reinstatenent followi ng withdrawal of any Conpacting State

shall occur upon the effective date of the Wthdrawi ng State

reenacting the Conpact.

2. Default

a. If the Conmi ssion determ nes that any Conpacting State has

at _any tine defaulted ("Defaulting State") in the perfornmance of

any of its obligations or responsibilities under this Conpact, the

Byl aws or duly pronul gated Rul es or Operating Procedures, then,

after notice and hearing as set forth in the Bylaws, all rights,

privileges and benefits conferred by this Conpact on the

Defaulting State shall be suspended fromthe effective date of
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default as fixed by the Conm ssion. The grounds for default

include, but are not limted to, failure of a Conpacting State to

performits obligations or responsibilities, and any other grounds

designated in Comni ssion Rules. The Comm ssion shall immediately

notify the Defaulting State in witing of the Defaulting State's

suspensi on pending a cure of the default. The Commi ssi on shal

stipulate the conditions and the tine period within which the

Defaulting State nmust cure its default. |If the Defaulting State

fails to cure the default within the tinme period specified by the

Conmi ssion, the Defaulting State shall be terminated fromthe

Conpact _and all rights., privileges and benefits conferred by this

Conmpact shall be termnated fromthe effective date of

tern nation.

b. Product approvals by the Conmm ssion or product

self-certifications, or any Advertisenent in connection with such

product, that are in force on the effective date of term nation

shall remain in force in the Defaulting State in the sane nmanner

as if the Defaulting State had withdrawn voluntarily pursuant to

Section 1 of this article.

c. Reinstatenent follow ng tern nation of any Conpacting

State requires a reenactnent of the Conpact.

3. Dissolution of Conpact

a. The Conpact di ssolves effective upon the date of the

withdrawal or default of the Conpacting State which reduces

nenbership in the Conpact to one Conpacting State.

b. Upon the dissolution of this Conpact, the Conpact becones

null and void and shall be of no further force or effect, and the

busi ness and affairs of the Commi ssion shall be wound up and any

surplus funds shall be distributed in accordance with the Byl aws.

Article XV. Severability and Construction
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S. B. No. 268
As Reported by the Senate Insurance, Commerce and Labor Committee

1. The provisions of this Conpact shall be severable; and if

any phrase, clause, sentence or provision is deened unenforceabl e,

the remmi ni ng provisions of the Conpact shall be enforceabl e.

2. The provisions of this Conpact shall be liberally

construed to effectuate its purposes.

Article XVI. Binding Effect of Conpact and O her Laws

1. G her Laws

a. Nothing herein prevents the enforcenent of any other | aw

of a Conpacting State, except as provided in Paragraph b of this

section.

b. For any Product approved or certified to the Conm Ssi on,

the Rules., Uniform Standards and any other requirenents of the

Conmmi ssion shall constitute the exclusive provisions applicable to

the content, approval and certification of such Products. For

Advertisenent that is subject to the Conmi ssion's authority, any

Rul e, Uniform Standard or other requirenent of the Conm ssion

whi ch governs the content of the Advertisenent shall constitute

the exclusive provision that a Conm ssioner may apply to the

content of the Advertisenent. Notw thstanding the foregoing. no

action taken by the Conmi ssion shall abrogate or restrict: (i) the

access of any person to state courts: (ii) renedies available

under state law related to breach of contract, tort, or other |aws

not specifically directed to the content of the Product: (iii)

state law relating to the construction of insurance contracts; or

(iv) the authority of the attorney general of the state. including

but not linted to naintaining any actions or proceedi ngs. as

aut hori zed by | aw

c. All insurance products filed with individual States shall

be subject to the laws of those States.

2. Binding Effect of this Conpact

Page 29

852
853
854

855
856

857
858

859
860
861

862
863
864
865
866
867
868
869
870
871
872
873
874
875
876
877
878

879
880

881



S. B. No. 268
As Reported by the Senate Insurance, Commerce and Labor Committee

a. All lawful actions of the Comni ssion, including all Rules

and Operating Procedures pronul gated by the Conmni ssion, are

bi ndi ng upon the Conpacting States.

b. All agreenents between the Conmm ssion and the Conpacting

States are binding in accordance with their terns.

c. Upon the request of a party to a conflict over the neaning

or interpretation of Conm ssion actions, and upon a majority vote

of the Conpacting States, the Comm ssion nmay issue advisory

opinions regarding the neaning or interpretation in dispute.

d. In the event any provision of this Conpact exceeds the

constitutional limts inposed on the | eqgislature of any Conpacting

State, the obligations, duties, powers or jurisdiction sought to

be conferred by that provision upon the Conm ssion shall be

ineffective as to that Conpacting State, and those obligations,

duties, powers or jurisdiction shall remain in the Conpacting

State and shall be exercised by the agency thereof to which those

obligations, duties, powers or jurisdiction are del egated by | aw

in effect at the tine this Conpact becones effective.

Section 2. That existing section 3901.48 of the Revised Code

i s hereby repeal ed.
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