As Introduced

126th General Assembly
Regular Session S. B. No. 399
2005-2006

Senator Stivers

A BILL

To amend section 4749.01 and to enact new sections
3951.01 to 3951.04, 3951.041, and 3951.05 to
3951. 10 and sections 3951.11 to 3951.18, and to
repeal sections 3951.01, 3951.02, 3951.03,

3951. 04, 3951.041, 3951.05, 3951.06, 3951.07,
3951. 08, 3951.09, 3951.10, and 3951.99 of the
Revi sed Code to make changes to the Public

I nsurance Adj uster Law.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 4749.01 be anended and new sections
3951. 01, 3951.02, 3951.03, 3951.04, 3951.041, 3951.05, 3951.06,
3951. 07, 3951.08, 3951.09, and 3951.10 and sections 3951. 11,
3951.12, 3951.13, 3951.14, 3951.15, 3951.16, 3951.17, and 3951. 18

of the Revised Code be enacted to read as foll ows:

Sec. 3951.01. As used in sections 3951.01 to 3951.18 of the
Revi sed Code:

(A) "Business entity" nmeans a corporation, association,

partnership, limted liability conpany, linmted liability

partnership, or other legal entity.

(B) "Catastrophic disaster." according to the federal

response plan, neans an event that results in | arge nunbers of
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deat hs and injuries; causes extensive damage or destruction of

facilities that provide and sustain human needs:; produces an

overwhel m ng demand on state and | ocal response resources and

nechani sns; causes a severe long-termeffect on general econonic

activity: and severely affects state. local. and private sector

capabilities to begin and sustain response activities. The

president of the United States or the governor of the state or the

district in which the disaster occurred shall declare a

cat astrophi c _di saster

(C "Honme state" neans the state or territory of the United

States, including, but not limted to, the District of Colunbia,

in which a public adjuster nmmintains the public adjuster's

principal place of residence or principal place of business. |f

neither the state in which the public adjuster nmamintains the

princi pal place of residence nor the state in which the public

adj uster maintains the principal place of business has a

substantially simlar | aw governing public adjusters, the public

adj uster may declare another state in which the public adjuster

becones licensed and acts as a public adjuster to be the "hone

state." For business entities, "hone state" neans the state or

territory of the United States, including, but not limted to, the

District of Colunbia, in which a business entity is domciled or

mai ntains its principal place of business and is |licensed to act

as a public adjuster.

(D) "lIndividual" neans a natural person.

(E) "NAIC' neans the national association of insurance

conmi ssi oners.

(F) "Person" neans an individual or a business entity.

(G "Public adjuster" neans any person who, for conpensation

or _any other thing of value on behalf of the insured, does any of

the foll ow ng:
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(1) Acts or aids, solely in relation to first party clainms

arising under insurance contracts that insure the real or personal

property of the insured, on behalf of an insured in negotiating

for, or effecting the settlenent of, a claimfor |oss or damage

covered by an insurance contract:;

(2) Advertises for enploynent as a public adjuster of

i nsurance clains or solicits business or represents oneself to the

public as a public adjuster of first party insurance clains for

| osses or danmmges arising out of policies of insurance that insure

real or personal property;

(3) Directly or indirectly solicits business, investigates or

adj usts losses., or advises an insured about first party clains for

| osses or damages arising out of policies of insurance that insure

real or personal property for another person engaged in the

busi ness of adjusting | osses or danmages covered by an insurance

policy, for the insured.

(H "Uniformapplication" nmeans the NAI C uniform.individual

application for resident and nonresident individuals as applicabl e

to public adjusters or the NAIC uniform business entity

application for resident and nonresi dent business entities as

applicable to public adjusters, as amended by the NAIC fromtine

to tine.

Sec. 3951.02. A person shall not act or hold oneself out as a

public adjuster in this state unless the person is |licensed as a

public adjuster in accordance with this chapter

Sec. 3951.03. Section 3951.02 of the Revised Code does not

apply to any of the foll ow ng:

(A An attorney at law adnitted to practice in this state,

when acting in the attorney's professional capacity as an

attorney:
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(B) A person who negotiates or settles clains arising under a

life or health insurance policy or an annuity contract;

(G A person enployed only for the purpose of obtaining facts

surrounding a loss or furnishing technical assistance to a

| i censed public adjuster, including, but not limted to,

phot ogr aphers, estimators, private investigators, engineers, and

handwriting experts:

(D) A licensed health care provider. or enployee of a

licensed health care provider, who prepares or files a health

claimformon behalf of a patient;

(E) A person who settles subrogation clains between insurers.

Sec. 3951.04. (A) An individual or business entity shall

apply for a resident or nonresident public adjuster |license by

subm tting to the superintendent of insurance the applicable

uni form application or any other application prescribed by the

superintendent, any additional information required by the

superintendent, and a declarati on under penalty of perjury and

under penalty of refusal., suspension. or revocation of the

license, that the statenents made in the application are true,

correct, and conplete to the best of the applicant's know edge and

belief. A business entity shall designate a public adjuster

licensed pursuant to this chapter to be responsible for the

busi ness entity's conpliance with the insurance |aws, rules, and

regul ations of this state.

(B) The superintendent may require any applicant to produce

any docunments reasonably necessary to verify the information

contained in the application.

(C) Each applicant for licensure as a public adjuster shal

pay a nonrefundabl e one-hundred-doll ar application fee to the

superi nt endent .
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Sec. 3951.041. (A) In order for the superintendent of

i nsurance to make a determ nation of license eligibility of an

applicant, the superintendent of insurance shall request a

crimnal records check of the applicant fromthe superintendent of

the bureau of crimnal identification and investigation as
described in section 109.572 of the Revised Code. The

superintendent of insurance may request that the superintendent of

the bureau of crimnal identification and investigation request

fromthe federal bureau of investigation a crimnal records check

of the applicant.

(B) The superintendent of insurance shall require an

applicant to subnit fingerprint inpressions on forns prescribed by

the superintendent of the bureau of crinnal identification and

i nvestigation described in section 109.572 of the Revi sed Code.

The superintendent of insurance may authorize another entity to

collect and transmt to the superintendent of the bureau of

crimnal identification and investigation the applicant's

fingerprint inpressions. The superintendent of insurance nay

require the applicant to pay a reasonable fee that the

superintendent of insurance determ nes for collecting and

transmitting the applicant's fingerprint inpressions. The

superintendent of insurance nmay require an applicant to pay the

fee directly to the superintendent of insurance or to the entity

that collected and transmtted the applicant's fingerprint

i Npr essi ons.

(G The superintendent of insurance may receive directly from

the federal bureau of investigation crininal records check

i nformation of an applicant.

(D) The superintendent of insurance shall treat and maintain

an applicant's fingerprint inpressions and any crimnal records

check infornmation obtained under this section as confidential. The
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superi ntendent of insurance shall apply security neasures

consistent with the crimnal justice information services division

of the federal bureau of investigation standards for the

el ectronic storage of fingerprints and necessary identifyving

information and linmt the use of records solely to the purposes

aut horized by this chapter. An applicant's fingerprint inpressions

and any crininal records check information shall not be subject to

subpoena, other than one issued in a crimnal action or

i nvestigation: shall be confidential by |Iaw and privil eged; and

shall not be subject to discovery or admissible in any private

civil action.

Sec. 3951.05. (A Except as otherwi se provided in section

3951. 06 of the Revised Code, an individual applving for a public

adjuster license under this chapter shall pass a witten

exam nation. The exanination shall test the know edge of the

i ndi vi dual concerning the duties and responsibilities of a public

adjuster and the insurance laws and rules of this state.

Exam nations required by this section shall be devel oped and

conducted under rules prescribed by the superintendent of

i nsurance. Before adnmi ssion to the exanination, each individua

shall pay a nonrefundabl e exanm nation fee as required by the

superi nt endent .

(B) (1) The superintendent nmay, in accordance with Chapter

119. of the Revised Code, adopt any rule necessary for the

inpl enentation of this section.

(2) The superintendent may neke any necessary arrangenents,

including, but not limted to, contracting with an outside testing

service, for the admnistration of the exam nations and coll ection

of fees required by this section

(G An individual who fails to appear for the exam nation as

schedul ed or fails to pass the exam nation shall reapply for an
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exanm nation and remt all required fees and forns before being

reschedul ed for anot her exani nation

Sec. 3951.06. (A) An individual who applies for a public

adjuster license in this state who was previously licensed as a

public adjuster in another state based on a public adjuster

exam nation shall not be required to conplete an Chio public

adj uster exanination. This exenption is only available if the

person is currently licensed in that state or if the application

is received within twelve nonths of the cancellation of the

applicant's previous license and if the prior state issues a

certification that, at the tine of cancellation, the applicant was

in good standing in that state or the state's producer dat abase

records or records nmintained by the NAIC, its affiliates, or

subsidiaries, indicate that the public adjuster is or was licensed

i n good standing.

(B) A person licensed as a public adjuster in another state

based on a public adjuster exam nation who npbves to this state

shall nmake application within ninety days of establishing | ega

residence to becone a resident |licensee pursuant to section
3951. 04 of the Revised Code. No exam nation shall be required of

that person to obtain a public adjuster license.

(C) An individual who applies for a public adjuster |license

in this state who was previously licensed as a public adjuster in

this state shall not be required to conplete any exam nation. This

exenption is only available if the application is received within

twelve nonths of the cancellation of the applicant's previous

license in this state and if, at the tine of cancellation, the

applicant was in good standing in this state.

Sec. 3951.07. (A) Before issuing a resident public adjuster

license to an applicant under this section, the superintendent of
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insurance shall find that the applicant satisfies all of the

following criteria:

(1) Is eligible to designate this state as the applicant's

hone state or is a nonresident who is not eligible for a license
under section 3951.08 of the Revi sed Code;

(2) Has not committed any act that is a ground for denial,

suspension, or revocation of a license as set forth in section
3951. 11 of the Revised Code;

(3) Is trustworthy, reliable, and of good reputation,

evi dence of which may be determ ned by the superintendent;

(4) Is financially responsible to exercise the license and

has provided proof of financial responsibility as required in
section 3951.10 of the Revi sed Code;

(5) Has paid the fees required by the superintendent;

(6) Maintains an office in the hone state of residence with

public access by reasonabl e appoi ntnent or regul ar busi ness _hours,

whi ch shall include, but not be linited to, a designated office

within a hone state of residence;

(7) Has satisfied any other applicable requirenents of this

chapt er.

(B) In addition to satisfying the requirenments of division

(A) of this section, an individual or business entity shal

satisfy the following criteria

(1) If the applicant is an individual, both of the follow ng

criteria:

(a) Be at least eighteen vears of age:

(b) Has successfully passed the public adjuster exam nation,

or has a valid exenption fromthe exam nation requirenent under
section 3951.06 of the Revised Code.
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(2) If the applicant is a business entity, both of the

following criteria:

(a) Designate an individual public adjuster licensed under

this chapter to be responsible for the business entity's

conpliance with the insurance laws, rules, and requlations of this

state;

(b) Designate only individual public adjusters |licensed under

this chapter to exercise the business entity's |license.

Sec. 3951.08. (A) Unl ess denied |licensure pursuant to section

3951. 11 of the Revised Code, a nonresident person shall receive a

nonr esi dent public adjuster license if the superintendent of

i nsurance finds all of the foll ow ng:

(1) The person is currently licensed as a resident public

adjuster _and in good standing in the person's hone state;

(2) The person has submitted the proper request for licensure

and paid the fees required by the superintendent;

(3) The person has submtted or transmtted to the

superintendent the appropriate conpleted application for

| i censure;

(4) The person's hone state awards nonresi dent public

adjuster licenses to residents of this state on the sane basis;

(5) The person has not commtted any act that is a ground for

deni al ., suspension, or revocation of a license as set forth in
section 3951.11 of the Revi sed Code;

(6) The person is trustworthy. reliable, and of good

reputation. evidence of which the superintendent nay determ ne

(7) The person is financially responsible to exercise the

| i cense and has provided proof of financial responsibility as
required in section 3951.10 of the Revised Code;
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(8) If the person is a business entity, that the business

entity conpleted both of the follow ng:

(a) Designated an individual public adjuster |icensed

pursuant to this chapter to be responsible for the business

entity's conpliance with the insurance | aws, rules, and

requl ations of this state;

(b) Designated only individual public adjusters |licensed

pursuant to this chapter to exercise the business entity's

| i cense.

(9) The person has satisfied any other applicable

requi renents of this chapter.

(B) The superintendent may verify the public adjuster's

licensing status through the producer database maintai ned by the

NAIC, its affiliates, or subsidiaries.

(C) As a condition to continuation of a public adjuster

| icense issued under this section, the licensee shall maintain a

resident public adjuster license in the licensee's hone state. The

nonr esi dent public adjuster |license issued under this section

shall termnate and be surrendered imediately to the

superintendent if the hone state public adjuster |icense

term nates for any reason, unless the public adjuster has been

issued a license as a resident public adjuster in the public

adj uster's new hone state. Notification to the state or states

where the nonresident license is issued nust be nade as soon as

possible, vet not later than thirty days after the adjuster is

issued a license in the adjuster's new hone state. In the

notification, the licensee shall include the |licensee's current

and forner address. A new hone state resident license is required

for nonresident licenses to renmain valid. The new hone state

resident |license shall have reciprocity with the |licensing

nonresi dent state for the nonresident license to renmain valid.
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Sec. 3951.09. (A) Unless denied licensure under this chapter

t he superintendent of insurance shall issue a public adjuster

license to an applicant who has net the requirenents of this

chapter and submitted to the superintendent a licensing fee of one

hundred doll ars.

(B) A public adjuster license is valid until the thirty-first

day of Decenber of the vear in which the |license was issued or

renewed unl ess the license is revoked, terninated, or suspended

pursuant to section 3951.11 of the Revised Code. If a |licensee

wi shes to renew a |license issued under this section, the |icensee

shall submit to the superintendent before the |icense expires any

renewal forns the superintendent prescribes and a renewal fee of
fifty dollars. Notwi thstandi ng Chapter 119. of the Revised Code, a

licensee's license shall expire automatically wi thout any action

by the superintendent if the licensee fails to subnit to the

superintendent any required renewal forns, pay the required

renewal fee, or conplete the continuing education requirenents

described in section 3951.15 of the Revised Code for the preceding

i cense period.

(C) Any public adjuster licensee that fails to apply for

renewal of a license before expiration of the current |license

shall pay a | apsed |license fee of two hundred doll ars and be

subj ect to any other penalties provided by law. |If a public

adjuster fails to renew a public adjuster license before it

expires, the public adjuster may request that the superi nt endent

reinstate the public adjuster's license. |If the superintendent

receives a request for reinstatenent and the required | apsed

license fee within one year of the date the |license expired, and

the public adjuster conpletes the continuing education

requi renents described in section 3951.15 of the Revised Code for

the calendar year preceding the year in which the public adjuster
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seeks reinstatenent, the superintendent shall reinstate the

license. The license shall be effective fromthe date the

superint endent approves the reinstatenent. |If the person applies

for reinstatenment nore than one yvear fromthe date the |license

expired, the person shall reapply for a license as described in

this chapter.

(D) The licensee shall informthe superintendent by any neans

acceptable to the superintendent of a change of address, change of

| egal nane, or change of information submtted on the application

within thirty days of the change.

(E) Alicensed public adjuster shall be subject to sections
3901.19 to 3901.26 and Chapter 3999. of the Revised Code., and

adnm ni strative rules adopted thereunder

(F) Alicensed public adjuster that is unable to conply with

license renewal procedures due to mlitary service, a long-term

nedi cal disability, or sone other extenuating circunstance, may

reguest a wai ver of those procedures. The public adjuster also may

request a wai ver of any examination requirenent, fine, or other

sanction inposed for failure to comply with renewal procedures.

(G The license shall contain the |licensee's nane, city and

state of business address, |license nunber, the date of issuance,

the expiration date, and any other information the superintendent

deens necessary.

(H In order to assist in the performance of the

superintendent's duties, the superintendent nmay contract with

nongovernnental entities, including the NAIC or any affiliates or

subsidiaries that the NAI C oversees, to performany ninisterial

functions, including, but not limted to, the collection of fees

and data related to licensing that the superintendent nay deem

appropriate.
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Sec. 3951.10. (A) Prior to issuance of a |license as a public

adjuster and for the duration of the license, the applicant shal

secure evidence of financial responsibility in a fornmat prescribed

by the superintendent of insurance through a security bond or

irrevocable letter of credit.

(B) A surety bond described in division (A) of this section

shall|l satisfy all of the following criteria:

(1) Be executed and issued by an insurer authorized to issue

surety bonds in this state;

(2) Be in the m ni rum anmobunt of twenty thousand doll ars;

(3) Be in favor of this state and shall specifically

aut hori ze recovery by the superintendent on behalf of any person

in this state who sustai ned damages as the result of erroneous

acts, failure to act, conviction of fraud, or conviction of unfair

practices in the public adjuster's capacity as a public adjuster:

(4) Not be term nated unless at |east thirty days' prior

witten notice is filed with the superintendent and given to the

| i censee.

(C) An irrevocable letter of credit described in division (A

of this section shall satisfy all of the following criteria:

(1) Be issued by a qualified financial institution;

(2) Be in the m ni rum amount of twenty thousand doll ars;

(3) Be to an _account to the superintendent and subject to

| awful | evy of execution on behalf of any person to whomthe

public adjuster has been found to be legally liable as the result

of _erroneous acts, failure to act, fraudulent acts. or unfair

practices in the public adjuster's capacity as a public adjuster:;

(4) Not be term nated unless at least thirty days' prior

witten notice is filed with the superintendent and given to the
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| i censee.

(D) The issuer of the evidence of financial responsibility

shall notify the superintendent upon ternination of the bond or

letter of credit., unless otherwi se directed by the superintendent.

(E) The superintendent may ask for the evidence of financial

responsibility at any tine the superintendent deens rel evant.

(F) The authority to act as a public adjuster shal

automatically termnate if the evidence of financial

responsibility ternm nates or becones i npaired.

Sec. 3951.11. (A As used in sections 3951.11 to 3951.12 of
the Revi sed Code:

(1) "Refusal to issue or renew' neans the decision of the

superintendent of insurance not to process either the initial

application for a license as a public adjuster or the renewal of

such a |license.

(2) "Revocation" neans the pernmanent term nation of al

authority to hold any license as a public adjuster in this state.

(3) "Surrender for cause" neans the voluntary termnm nation of

all authority to hold any license as a public adjuster in this

state, in lieu of a revocation or suspensi on order

(4) "Suspension" neans the term nation of all authority to

hold any license as a public adjuster in this state, for either a

specified period of tine or an indefinite period of tine, and

under any terns or conditions deterni ned by the superintendent of

i nsur ance.

(B) The superintendent may suspend. revoke. or refuse to

issue or renew any license of a public adjuster, assess a ciVvi

penalty, or inpose any other sanction or sanctions authorized

under this chapter, if the public adjuster does one or nore of the
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foll owi ng:

(1) Msrepresents to a claimant that the adjuster is an

adj uster representing an insurer in any capacity, including, but

not limted to, acting as an enpl oyee of the insurer or acting as

an_i ndependent adjuster unless so appointed by an insurer in

witing to act on the insurer's behalf for that specific claimor

purpose. A licensed public adjuster is prohibited from charging

that specific clainmant a fee when appointed by the insurer and the

public adjuster accepts the appointnent.

(2) Provides incorrect, msleading, inconplete, or materially

untrue information in the license application

(3) Violates any insurance |laws, or violates any reqgul ation,

subpoena, or order of the superintendent or of the insurance

authority of another state;

(4) Opbtains or attenpts to obtain a |license through

nm srepresentation or fraud;

(5) Inproperly w thholds, m sappropriates, or converts any

noneys or properties received in the course of doing insurance

busi ness:

(6) Intentionally nisrepresents the ternms of an actual or

proposed insurance contract or application for insurance;

(7) |Is convicted of a felony:

(8) Admits or is found to have comm tted any insurance unfair

trade practice or insurance fraud;

(9) Uses fraudulent. coercive, or dishonest practices or

denpbnstrates i nconpetence, untrustworthiness, or financia

irresponsibility in the conduct of business in this state or

el sewher e

(10) Has an insurance license, or its equival ent, deni ed,

suspended, or revoked in any other state, province, district, or
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territory;

(11) Forges another's nanme to an application for insurance or

to any docunent related to an insurance transaction;

(12) Cheats. including, but not limted to, inproperly using

notes or _any other reference material to conplete an exanination

for an insurance |license;

(13) Knowi ngly accepts insurance business from an i ndivi dual

who is not |licensed but who is required to be |licensed by the

superi nt endent ;

(14) If the public adjuster is a business entity, if the

superintendent finds, after hearing. that an individual |icensee's

violation was known or_ should have been known by one or nore of

the partners, officers, or managers acting on behalf of the

busi ness entity and the violation was neither reported to the

superintendent nor corrective action taken;

(15) Engages in _any nmanner or degree, for conpensation of any

kind, in the business of repairing, renodeling, or replacing

damaged or destroyed real or personal property, which danmge is

covered by an insurance policy:;

(16) Has any direct or indirect interest or receives

conpensation of any kind from any person engaged in the business

described in division (B)(15) of this section;

(17) Solicits or attenpts to solicit a |loss during the

progress of a fire or while a fire departnent or any of the

departnment's representatives are engaged at the dannged pren ses

in _any manner;

(18) Interferes with the duties of an investigator fromthe

state fire marshal's office, an investiqgator fromany fire

departnent, or a | aw enforcenent officer of the state or any

political subdivision of the state;
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(19) Gves or offers to give to an insured or the insured's

representative any portion of the public adjuster's fee or

anticipated settlenent of a claimfor | oss or damage as an

i nducenent to secure a contract for adjusting the |oss:

(20) Represents oneself as a fire investigator or a person

connected with any fire departnent or | aw enforcenent agency;

(21) Pays a conmi ssion, service fee, or other val uabl e

consideration to any person to solicit, negotiate, investigate, or

settle a claimif the person is not licensed under this chapter;

(22) Unfairly and dishonestly inventories or estinmates |oss

or _damage;:

(23) Oms or acquires any direct or indirect financial

interest in any real or personal property, or the sale of any

sal vage of that property, which is the subject of a | oss adjusted

by the public adjuster.

(C) Before denying, revoking, suspending., or refusing to

issue or _renew any license or inposing any penalty under this

section, the superintendent shall provide the |licensee or

applicant with notice and an opportunity for hearing as provided
in Chapter 119. of the Revised Code., except that both of the

follow ng apply:

(1)(a) Any notice of opportunity for hearing, the hearing

officer's findings and reconmendati ons, or the superintendent's

order shall be served by certified mail, return receipt requested,

at the last known address of the |licensee or applicant. Service

shall be evidenced by return receipt signed by any person.

For purposes of this division, the "l ast known address" is

the residential address of a licensee or applicant, or the

princi pal place of business address of a business entity, that is

contained in the licensing records of the departnent of insurance.
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(b) If the certified mail envelope is returned with an

endor senent _showi ng that service was refused, or that the envel ope

was uncl ai ned, the notice and all subsequent notices required by

Chapter 119. of the Revised Code may be served by ordinary mail to

the last known address of the licensee or applicant. A certificate

of mailing shall evidence the mailing. Service is deened conplete

as of the date of such certificate provided that the postal

authorities do not return the ordinary mail envel ope with an

endor senent _showing failure of delivery. The tine period in which

to request a hearing, as provided in Chapter 119. of the Revised

Code. begins to run on the date of mmiling.

(c) If service by ordinary mail fails, the superintendent nay

cause a summary of the substantive provisions of the notice to be

publ i shed once a week for three consecutive weeks in a newspaper

of general circulation in the county where the | ast known pl ace of

resi dence or business of the party is |located. The notice is

consi dered served on the date of the third publication

(d) Any notice required to be served under Chapter 119. of

the Revised Code shall be served upon the party's attorney by

ordinary mail if the attorney has entered an appearance in the

atter.

(e) The superintendent may, at any tinme, perfect service on a

party by personal delivery of the notice by an enpl oyee of the

depart nent.

(f) Notices regarding the scheduling of hearings and al

other matters not described in division (C(1)(a) of this section

shall be sent by ordinary mail to the party and to the party's

attorney.

(2) Any subpoena for the appearance of a witness or the

producti on of docunents or other evidence at a hearing, or for the

pur pose of taking testinony for use at a hearing, shall be served
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by certified mail., return receipt requested. by an attorney or by

an _enpl oyee of the departnent designated by the superintendent.

Such subpoenas shall be enforced in the manner provided in section

119.09 of the Revised Code. Nothing in this section shall be

construed as linmting the superintendent's other statutory powers

to i ssue subpoenas.

(D) If the superintendent deternines that a violation

described in this section has occurred, the superintendent may

take one or nore of the follow ng actions:

(1) Assess a civil penalty in an anpbunt not exceeding

twenty-five thousand dollars per violation;

(2) Assess administrative costs to cover the expenses

i ncurred by the superintendent in the adninistrative action,

including, but not limted to, costs incurred in the investigation

and hearing processes. Any costs collected shall be paid into the

state treasury to the credit of the departnent of insurance

operating fund created in section 3901.021 of the Revi sed Code.

(3) Suspend the person's license for either a specified

period of tinme or an indefinite period of tinme and under such

terns _and conditions as the superintendent may determ ne;

(4) Permanently revoke the person's |icense;

(5) Refuse to issue or renew a license;

(6) Prohibit the person from being enployed in any capacity

in the business of insurance and from having any financi al

interest in any public adjuster agency., insurance agency. conpany.

surety bail bond business, or third-party admnistrator in this

state. The superintendent may. in the superintendent's discretion,

determ ne the nature, conditions, and duration of such

restrictions.

(7) Oder corrective actions in lieu of or in addition to the
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other penalties listed in division (D) of this section. Such an

order may provide for the suspension of civil penalties, |license

revocation, license suspension, or refusal to issue or renew a

license if the licensee conplies with the terns and conditions of

the corrective action order.

(8) Accept a surrender for cause offered by the licensee,

which shall be for at least five yvears and shall prohibit the

licensee fromseeking any |license authorized under this chapter

during that tinme period. A surrender for cause shall be in |lieu of

revocation or suspension and may include a corrective action order

as provided in division (D)(7) of this section.

(E) The superintendent may consider the following factors in

denyving a license, inposing suspensions, revocations. fines, or

other penalties, and issuing orders under this section:

(1) Whether the person acted in good faith;

(2) Whether the person made restitution for any pecuniary

| osses suffered by other persons as a result of the person's

actions;

(3) The actual harmor potential for harmto others:

(4) The dearee of trust placed in the person by, and the

vulnerability of, persons who were or could have been adversely

affected by the person's actions;

(5) Whether the person was the subject of any previous

adm nistrative actions by the superintendent:;

(6) The nunber of individuals adversely affected by the

person's acts or _oni SSions:

(7) Whether the person voluntarily reported the violation,

and the extent of the person's cooperation and acceptance of

responsi bility;

(8) Whether the person obstructed or inpeded, or attenpted to

Page 20

563
564
565
566
567

568
569
570
571
572
573

574
575
576

577

578
579
580

581

582
583
584

585
586

587
588

589
590
591

592



S. B. No. 399
As Introduced

obstruct or inpede, the superintendent's investigation;

(9) The person's efforts to conceal the m sconduct;

(10) Renedial efforts to prevent future violations;

(11) If the person was convicted of a crimnal offense, the

nature of the offense, whether the conviction was based on acts or

om ssions taken under any professional license., whether the

of fense involved the breach of a fiduciary duty, the anmunt of

time that has passed, and the person's activities subsequent to

the conviction;

(12) Such other factors as the superintendent deternines to

be appropriate under the circunstances.

(F) If a violation described in this section has caused, is

causing., or is about to cause substantial and nmaterial harm the

superintendent nmay issue an order requiring that person to cease

and desist fromengadging in the violation. Notice of the order

shall be mailed by certified mail, return receipt requested, or

served in any other manner provided for in this section,

imediately after its issuance to the person subject to the order

and to all persons known to be involved in the violation. The

superintendent nay thereafter publicize or otherwi se nake known to

all interested parties that the order has been issued.

The notice shall specify the particul ar act, omn ssion,

practice, or transaction that is subject to the cease-and-desi st

order and shall set a date, not nore than fifteen days after the

date of the order., for a hearing on the continuation or revocation

of the order. The person shall conply with the order inmmedi ately

upon recei pt of notice of the order

The superintendent may, upon the application of a party and

for good cause shown, continue the hearing. Chapter 119. of the

Revi sed Code applies to such hearings to the extent that the
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chapter does not conflict with the procedures set forth in this

section. The superintendent shall, within fifteen days after

obj ections are submtted to the hearing officer's report and

recommendation, issue a final order either confirmng or revoking

the cease-and-desi st order. The final order may be appeal ed as
provi ded under section 119.12 of the Revi sed Code.

The renedy under this division is cunmulative and concurrent

with the other renedies avail able under this section

(G |f the superintendent has reasonabl e cause to believe

that an order issued under this section has been violated in whole

or in part, the superintendent nmay request the attorney general to

commence and prosecute any appropriate action or proceeding in the

nane of the state against such person.

The court may, in an action brought pursuant to this

di vision, inpose any of the follow ng penalties:

(1) For each violation, a civil penalty of not nore than

twenty-five thousand doll ars;

(2) Injunctive relief;

(3) Restitution;

(4) Any other appropriate relief.

(H Nothing in this section shall be construed to create or

inply a private cause of action against a public adjuster or

i nsurer.

Sec. 3951.12. (A Upon witten application of a person whose

| i cense was deni ed, suspended, revoked, or surrendered for cause

under section 3951.11 of the Revised Code, the superintendent of

insurance shall hold a hearing to determ ne whether the

adm ni strative action inposing the denial, suspension, revocation,

or_surrender should be nodified, provided that all of the
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followi ng conditions are net:

(1) At least five years have el apsed since the date of the

adm ni strative action sought to be nodified.

(2) At least two years have el apsed since any previous

request for a nodification was made under this section

(3) The burden of proof is on the person requesting the

nodi fi cation

(B) The nodification of an order issued or consent agreenent

entered into under section 3951.11 of the Revised Code is at the

di scretion of the superintendent. The superintendent nay nodify

such an order or agreenent if the superintendent finds all of the

foll owi ng:

(1) At least five years have el apsed since the date of the

adm ni strative action.

(2) The person is of good business repute and is suitable to

be a public adjuster.

(3) The person has nade restitution for all pecuniary | osses

suffered by any person as a result of the conduct that gave rise

to the adninistrative action

(4) The person has not been convicted of any felony unless

the conviction was the subject of a previous adnm nistrative action

by the superintendent.

(5) The circunstances surroundi ng the previous violation are

such that it is unlikely the person would commt such offenses in

the future.

(6) The person's character has been rehabilitated.

(GO The issuance of any license pursuant to a nmodification

under this section shall be conditioned upon the successfu

conpletion of all exani nation requirenents.
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Sec. 3951.13. On receipt of a notice pursuant to section

3123.43 of the Revised Code, the superintendent of insurance shal

conply with sections 3123.41 to 3123.50 of the Revised Code and

any applicable rul es adopted under section 3123.63 of the Revised

Code with respect to a license issued pursuant to this chapter

Sec. 3951.14. The public adjuster shall report to the

superintendent of insurance any admni strative action taken

agai nst the public adjuster in another jurisdiction or by another

governnmental agency in this state within thirty days of the final

disposition of the matter. This report shall include, but not be

limted to. a copy of the order, consent to order., or other

rel evant | egal docunents.

Wthin thirty days of the initial pretrial hearing date, the

public adjuster shall report to the superintendent any crim nal

prosecution of the public adjuster taken in any jurisdiction. The

report shall include, but not be limted to, a copy of the initial

conplaint filed, the order resulting fromthe hearing, and any

other relevant |egal docunents.

Sec. 3951.15. (A) Each individual who is issued a |license as

a public adjuster and who is not exenpt under division (B) of this

section, shall satisfactorily conplete at | east twelve hours of

conti nuing education, including, but not linited to., one and

one-half hours of ethics, each |license renewal period.

(B) This section shall not apply to either of the follow ng

| i censees:

(1) Licensees not licensed for one full vear prior to the end

of the applicable continuing education;

(2) Licensees holding nonresident public adjuster |icenses

who have net the continuing education requirenents of their hone

Page 24

681
682
683
684
685

686
687
688
689
690
691
692

693
694
695
696
697
698

699
700
701
702
703

704
705

706
707

708
709



S. B. No. 399
As Introduced

state and whose hone state gives credit to residents of this state

on the sane basis.

(G Notwi thstandi ng Chapter 119. of the Revised Code, if a

licensee fails to conplete the continuing education requirenents

described in this section, the licensee's |license shall expire

automatically without any action by the superintendent of

i nsur ance.

(D) The superintendent shall adopt., in accordance wth

Chapter 119. of the Revised Code, any rule necessary to carry out

the superintendent's duties under this section

Sec. 3951.16. (A) A public adjuster shall not pay a

conmi ssion, service fee, or other valuable consideration to a

person for investigating or settling clains in this state if that

person is required to be licensed under this chapter and is not so

| i censed.

(B) A person shall not accept a conmi ssion, service fee, or

ot her val uabl e consideration for investigating or settling clains

in this state if that person is required to be |licensed under this

chapter and is not so licensed.

(G A public adjuster may pay or assign conm SSion, Service

fees, or other val uable consideration to persons who do not

investigate or settle clains in this state, unless the paynent
woul d viol ate sections 3905.18 and 3905. 181 or Chapter 3933. of
t he Revi sed Code.

(D) A public adjuster shall not charge, adgree to charge, or

accept as conpensation or reinbursenent for a claimany paynent,

conmi ssion, fee, or other thing of value that is equal to nore

than twenty per cent of any insurance settl enent or proceeds

obtai ned fromthat claim

(E) In the event of a catastrophic disaster, both of the
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foll owi ng apply:

(1) No public adjuster shall charge, agree to, or accept as

conpensation or reinbursenent any paynent, conmm ssion, fee, or

other thing of value equal to nore than ten per cent of any

insurance settl enent or proceeds.

(2) No public adjuster shall require, denand. or _accept any

fee, retainer, conpensation, deposit, or other thing of val ue,

prior to settlenent of a claimunless the public adjuster is hired

on_an hourly basis with respect to a conmmercial claim

Sec. 3951.17. A public adjuster who receives, accepts, or

hol ds any funds on behalf of an insured, towards the settl enent of

a claimfor |oss or damage., shall deposit the funds in a

non-i nt erest-bearing escrow or trust account in a financial

institution that is insured by an agency of the federal governnent

in the public adjuster's hone state or where the | oss occurred.

Sec. 3951.18. The superintendent of insurance nmy adopt rul es

to inplenent this chapter including, but not limted to, rules on

all of the follow ng subjects:

(A) Requirenents related to the contracts between public

adj usters and i nsureds;

(B) Witten disclosures to be made by public adjusters to

i nsur eds;

(C) Record retention requirenents;

(D) Standards of conduct and ethics for public adjusters.

Sec. 4749.01. As used in this chapter:

(A) "Private investigator" neans any person who engages in

t he business of private investigation.
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(B) "Business of private investigation" neans, except when
perfornmed by one excluded under division (H) of this section, the
conducting, for hire, in person or through a partner or enployees,
of any investigation relevant to any crine or wong done or
threatened, or to obtain information on the identity, habits,
conduct, novenents, whereabouts, affiliations, transactions,
reputation, credibility, or character of any person, or to |ocate
and recover |ost or stolen property, or to deternine the cause of
or responsibility for any libel or slander, or any fire, accident,
or damage to property, or to secure evidence for use in any
| egislative, adninistrative, or judicial investigation or

proceedi ng.

(C "Security guard provider" means any person who engages in

t he busi ness of security services.

(D) "Business of security services" neans either of the

fol | owi ng:

(1) Furnishing, for hire, watchpersons, guards, private
patrol officers, or other persons whose primary duties are to

protect persons or property;

(2) Furnishing, for hire, guard dogs, or arnored notor
vehicle security services, in connection with the protection of

persons or property.

(E) "Cass Alicense" neans a |license issued under section
4749. 03 of the Revised Code that qualifies the person issued the
i cense to engage in the business of private investigation and the

busi ness of security services.

(F) "Cass B license" nmeans a |license issued under section
4749. 03 of the Revised Code that qualifies the person issued the

license to engage only in the business of private investigation.

(G "COass Clicense" nmeans a |license issued under section
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4749. 03 of the Revised Code that qualifies the person issued the
license to engage only in the business of security services.

(H "Private investigator," "business of private

n 1

investigation," "security guard provider," and "busi ness of

security services" do not include:

(1) Public officers and enpl oyees whose official duties

require themto engage in investigatory activities;

(2) Attorneys at |aw or any expert hired by an attorney at

law for consultation or litigation purposes;

(3) A consumer reporting agency, as defined in the "Fair
Credit Reporting Act," 84 Stat. 1128, 15 U S.C A 168la, as
amended, provided that the consumer reporting agency is in
conpliance with the requirenents of that act and that the agency's

activities are confined to any of the foll ow ng:
(a) The issuance of consuner credit reports;

(b) The conducting of limted background investigations that
pertain only to a client's prospective tenant and that are engaged

inwith the prior witten consent of the prospective tenant;

(c) The business of pre-enploynment background investigation.
As used in division (H)(3)(c) of this section, "business of
pre- enpl oynent background investigation" neans, and is limted to,
furnishing for hire, in person or through a partner or enpl oyees,
the conducting of limted background investigations, in-person
i nterviews, telephone interviews, or witten inquiries that
pertain only to a client's prospective enpl oyee and the enpl oyee's
enpl oynent and that are engaged in with the prior witten consent

of the prospective enpl oyee.

(4) Gertitiedpublicinsurance Public adjusters that hold a

certificate of authority issued pursuant to sections 3951.01 to
395109 3951. 18 of the Revised Code, while the adjuster is
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i nvestigating the cause of or responsibility for a fire, accident,
or other damage to property with respect to a claimor clains for
| oss or damage under a policy of insurance covering real or

personal property;

(5) Personnel placenent services and persons who act as
enpl oyees of such entities engaged in investigating matters

related to personnel placenent activities;

(6) An enployee in the regular course of the enpl oyee's
enpl oynent, engaged in investigating matters pertinent to the
busi ness of the enpl oyee's enpl oyer or protecting property in the
possessi on of the enployee's enpl oyer, provided the enployer is
deducting all applicable state and federal enploynment taxes on
behal f of the enpl oyee and neither the enployer nor the enpl oyee
is enployed by, associated with, or acting for or on behalf of any

private investigator or security guard provider

(7) Any better business bureau or sinmilar organization or any
of its enployees while engaged in the mmi ntenance of the quality

of business activities relating to consuner sales and servi ces;

(8) An accountant who is registered or certified under
Chapter 4701. of the Revised Code or any of the accountant's
enpl oyees while engaged in activities for which the accountant is

certified or registered,;

(9) Any person who, for hire or otherw se, conducts

geneal ogi cal research in this state.

As used in division (H)(9) of this section, "geneal ogical
research” neans the determ nation of the origins and descent of
famlies, including the identification of individuals, their
famly relationships, and the biographical details of their |ives.
"Geneal ogi cal research"” does not include furnishing for hire
services for locating mssing persons or natural or birth parents

or children.
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(10) Any person residing in this state who conducts research
for the purpose of locating the | ast known owner of unclai ned
funds, provided that the person is in conpliance with Chapter 169.
of the Revised Code and rul es adopted thereunder. The exenption
set forth in division (H)(10) of this section applies only to the
extent that the person is conducting research for the purpose of

| ocating the | ast known owner of unclaimed funds.

As used in division (H)(10) of this section, "owner" and
"uncl ai med funds" have the sane neanings as in section 169. 01 of
t he Revi sed Code.

(11) A professional engineer who is registered under Chapter

4733. of the Revised Code or any of his enpl oyees.

As used in division (H)(11) of this section and
notw t hstanding division (I) of this section, "enployee" has the

same neaning as in section 4101.01 of the Revi sed Code.

(12) Any person residing in this state who, for hire or
ot herwi se, conducts research for the purpose of |ocating persons
to whomthe state of Chio owes noney in the formof warrants, as
defined in division (S) of section 131.01 of the Revised Code,

that the state voi ded but subsequently reissues.

(13) An independent insurance adjuster who, as an individual,
an i ndependent contractor, an enployee of an independent
contractor, adjustnent bureau association, corporation, insurer,
partnership, | ocal recording agent, nanagi ng general agent, or
self-insurer, engages in the business of independent insurance
adj ustment, or any person who supervises the handling of clains
except while acting as an enpl oyee of an insurer licensed in this
state while handling clains pertaining to specific policies

witten by that insurer.

As used in division (H)(13) of this section, "independent

i nsurance adj ustnment" means conducting investigations to deternine
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the cause of or circunstances concerning a fire, accident, bodily
injury, or damage to real or personal property; deternining the
extent of danmge of that fire, accident, injury, or property
damage; securing evidence for use in a legislative,

adm ni strative, or judicial investigation or proceeding, adjusting
| osses; and adjusting or settling clains, including the

i nvestigation, adjustnent, denial, establishnment of damages,

negoti ation, settlenent, or payment of clains in connection with

i nsurance contractors, self-insured prograns, or other sinilar

i nsurance progranms. "lndependent adjuster" does not include either

of the follow ng:

(a) An attorney who adjusts insurance |osses incidental to
the practice of |aw and who does not advertise or represent that

the attorney is an i ndependent insurance adjuster;

(b) A licensed agent or general agent of an insurer licensed
inthis state who processes undi sputed or uncontested | osses for

i nsurers under policies issued by that agent or general agent.

(14) Except for a comi ssioned peace officer who engages in
the business of private investigation or conpensates others who
engage in the business of private investigation or the business of
security services or both, any comm ssi oned peace officer as
defined in division (B) of section 2935.01 of the Revised Code.

(1) "Enpl oyee" neans every person who nay be required or
di rected by any enpl oyer, in consideration of direct or indirect
gain or profit, to engage in any enploynment, or to go, or work, or
be at any tinme in any place of enploynent, provided that the
enpl oyer of the enpl oyee deducts all applicable state and federal

enpl oynent taxes on behalf of the enpl oyee.

Section 2. That existing section 4749.01 and sections
3951. 01, 3951.02, 3951.03, 3951.04, 3951.041, 3951.05, 3951.06
3951. 07, 3951.08, 3951.09, 3951.10, and 3951.99 of the Revised
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