As Reported by the House Ways and Means Committee

127th General Assembly
Regular Session Am. H. B. No. 24
2007-2008

Representative Wagner

Cosponsors: Representatives McGregor, J., Wagoner, Gibbs, Combs,
Stebelton, Collier, Huffman, Blessing, Bubp, Latta, Schindel, Hagan, J.,
Wolpert

A BILL

To anend sections 718.01 and 718. 02 of the Revised
Code to authorize nmunicipalities to all ow
sel f-enpl oyed taxpayers to take a municipal incone
tax deduction for anmpunts paid for nedical care
i nsurance and to authorize nmunicipalities to all ow
i ndi viduals to deduct anounts paid into health

savi ngs accounts.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 718.01 and 718. 02 of the Revised

Code be amended to read as fol | ows:

Sec. 718.01. (A) As used in this chapter:

(1) "Adjusted federal taxable income” neans a C corporation's
federal taxable inconme before net operating |osses and speci al
deducti ons as determni ned under the Internal Revenue Code, adjusted

as follows:

(a) Deduct intangible incone to the extent included in

federal taxable inconme. The deduction shall be allowed regardl ess
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of whether the intangible incone relates to assets used in a trade

or business or assets held for the production of incone.

(b) Add an anopunt equal to five per cent of intangible incone
deduct ed under division (A)(1)(a) of this section, but excluding
that portion of intangible income directly related to the sale,
exchange, or other disposition of property described in section
1221 of the Internal Revenue Code;

(c) Add any | osses allowed as a deduction in the conputation
of federal taxable inconme if the |losses directly relate to the
sal e, exchange, or other disposition of an asset described in

section 1221 or 1231 of the Internal Revenue Code;

(d)(i) Except as provided in division (A)(1)(d)(ii) of this
section, deduct incone and gain included in federal taxable incone
to the extent the incone and gain directly relate to the sale,
exchange, or other disposition of an asset described in section
1221 or 1231 of the Internal Revenue Code;

(ii) Division (A)(1)(d)(i) of this section does not apply to
the extent the inconme or gain is income or gain described in

section 1245 or 1250 of the Internal Revenue Code.

(e) Add taxes on or neasured by net incone allowed as a

deduction in the conputation of federal taxable inconeg;

(f) I'n the case of a real estate investnent trust and
regul ated i nvestment conpany, add all anmounts with respect to
di vidends to, distributions to, or ambunts set aside for or
credited to the benefit of investors and allowed as a deduction in

the conputation of federal taxable incone;

(g) If the taxpayer is not a C corporation and is not an
i ndi vidual, the taxpayer shall conpute adjusted federal taxable

income as if the taxpayer were a C corporation, except:

(i) Guaranteed paynments and other sinilar anmounts paid or
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accrued to a partner, fornmer partner, nmenber, or fornmer nenber

shall not be allowed as a deducti bl e expense; and

(ii) Anpunts paid or accrued to a qualified self-enployed
retirement plan with respect to an owner or owner-enpl oyee of the
t axpayer, anounts paid or accrued to or for health insurance for
an owner or owner-enpl oyee, and anobunts paid or accrued to or for
life insurance for an owner or owner-enpl oyee shall not be all owed

as a deducti on.

Nothing in division (A (1) of this section shall be construed
as allowi ng the taxpayer to add or deduct any anmount nore than
once or shall be construed as all owi ng any taxpayer to deduct any
anount paid to or accrued for purposes of federal self-enploynent

t ax.

Nothing in this chapter shall be construed as limting or
renoving the ability of any mnunicipal corporation to adm nister,

audit, and enforce the provisions of its municipal incone tax.

(2) "Internal Revenue Code" neans the Internal Revenue Code
of 1986, 100 Stat. 2085, 26 U.S.C. 1, as anended.

(3) "Schedule C' neans internal revenue service schedule C

filed by a taxpayer pursuant to the Internal Revenue Code.

(4) "Form 2106" neans internal revenue service form 2106

filed by a taxpayer pursuant to the Internal Revenue Code.

(5) "Intangible income" nmeans i nconme of any of the follow ng
types: incone yield, interest, capital gains, dividends, or other
i ncone arising fromthe ownership, sale, exchange, or other
di sposition of intangible property including, but not limted to,
i nvest ments, deposits, noney, or credits as those terns are
defined in Chapter 5701. of the Revised Code, and patents,
copyrights, trademarks, tradenanes, investnments in real estate
i nvestnent trusts, investnents in regulated investnent conpani es,

and appreciation on deferred conpensation. "Intangible incone"
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does not include prizes, awards, or other incone associated with

any lottery winnings or other sinilar ganmes of chance.

(6) "S corporation" means a corporation that has nade an
el ection under subchapter S of Chapter 1 of Subtitle A of the

Internal Revenue Code for its taxable year

(7) For taxable years beginning on or after January 1, 2004,
"net profit" for a taxpayer other than an individual neans
adj usted federal taxable incone and "
who is an individual nmeans the individual's profit,—ether—than
arounts—deseribedin—division{FH—of this section- required to be

reported on schedule C, schedule E, or schedule F__other than any

net profit" for a taxpayer

ampunt _all owed as a deduction under division (E)(2) or (3) of this

section or anpbunts described in division (H of this section

(8) "Taxpayer" neans a person subject to a tax on incone
| evied by a nunicipal corporation. Except as provided in division
(L) of this section, "taxpayer" does not include any person
that is a disregarded entity or a qualifying subchapter S
subsidiary for federal income tax purposes, but "taxpayer"
i ncl udes any ot her person who owns the disregarded entity or

qual i fyi ng subchapter S subsidiary.

(9) "Taxable year" nmeans the corresponding tax reporting
period as prescribed for the taxpayer under the Internal Revenue
Code.

(10) "Tax adm nistrator" neans the individual charged with
direct responsibility for adm nistration of a tax on incone |evied

by a rmunici pal corporation and incl udes:

(a) The central collection agency and the regional incone tax
agency and their successors in interest, and other entities
organi zed to performfunctions simlar to those perforned by the

central collection agency and the regional income tax agency;

(b) A nunicipal corporation acting as the agent of another
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nmuni ci pal corporation; and

(c) Persons retained by a nunicipal corporation to adninister
a tax levied by the nunicipal corporation, but only if the
nmuni ci pal corporation does not conpensate the person in whole or

in part on a contingency basis.

(11) "Person" includes individuals, firms, conpanies,
busi ness trusts, estates, trusts, partnerships, limted liability
compani es, associ ations, corporations, governnental entities, and

any other entity.

(12) "Schedule E" nmeans internal revenue service schedule E

filed by a taxpayer pursuant to the Internal Revenue Code.

(13) "Schedul e F' means internal revenue service schedule F

filed by a taxpayer pursuant to the Internal Revenue Code.

(B) No rmunicipal corporation shall tax incone at other than a

uni formrat e.

(© No rmunicipal corporation shall levy a tax on incone at a
rate in excess of one per cent without having obtained the
approval of the excess by a majority of the electors of the
nmuni ci pality voting on the question at a general, prinmary, or
speci al election. The legislative authority of the mnunici pal
corporation shall file with the board of elections at |east
seventy-five days before the day of the election a copy of the
ordi nance together with a resolution specifying the date the
election is to be held and directing the board of elections to
conduct the election. The ballot shall be in the follow ng form
"Shall the Odinance providing for a ... per cent |levy on incone
for (Brief description of the purpose of the proposed | evy) be

passed?

FOR THE | NCOVE TAX
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AGAI NST THE | NCOMVE TAX !

In the event of an affirmative vote, the proceeds of the |evy

may be used only for the specified purpose.

(D) (1) Except as otherw se provided in dirdsion{E—or{FH—of

this section, no nmunicipal corporation shall exenmpt froma tax on
i ncone conpensation for personal services of individuals over
ei ghteen years of age or the net profit froma business or

pr of essi on.

(2)(a) For taxable years beginning on or after January 1
2004, no rmunicipal corporation shall tax the net profit froma
busi ness or profession using any base other than the taxpayer's

adj usted federal taxable incone.

(b) Division (D)(2)(a) of this section does not apply to any
taxpayer required to file a return under section 5745.03 of the

Revi sed Code or to the net profit froma sole proprietorship.

(E) (1) The legislative authority of a nunicipal corporation
may, by ordi nance or resol ution, exenpt from wi thhol ding and from

a tax on incone the follow ng:

H-(a) Conpensation arising fromthe sale, exchange, or other
di sposition of a stock option, the exercise of a stock option, or
the sale, exchange, or other disposition of stock purchased under

a stock option; or

23(b) Conpensation attributable to a nonqualified deferred
conpensati on plan or program described in section 3121(v)(2)(C of

the I nternal Revenue Code.

(2) The leqgislative authority of a municipal corporation may

adopt an ordi nance or resolution that allows a taxpayer who i S an

individual to deduct., in conputing the taxpaver's nunicipal incone

tax liability, an amount equal to the aggregate anount the
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taxpayer paid in cash during the taxable year to a health savi ngs

account of the taxpayer, to the extent the taxpayer is entitled to

deduct that anpunt on internal revenue service form 1040.

(3) The legislative authority of a nmunicipal corporation may

adopt an ordi nance or resolution that allows a taxpayer who has a

net profit froma business or profession that is operated as a

sole proprietorship to deduct fromthat net profit the anount that

the taxpayer paid during the taxable vear for nedical care

i nsurance prem uns for the taxpaver, the taxpayer's spouse, and

dependents as defined in section 5747.01 of the Revised Code. The

deduction shall be allowed to the sane extent the taxpaver is

entitled to deduct the prem uns on internal revenue service form

1040. The deduction all owed under this division shall be net of

any related premiumrefunds, related prem umrei nbursenents, or

rel ated i nsurance premnm um di vi dends recei ved by the taxpayer

during the taxable vear

(F) If an individual's taxable inconme includes inconme agai nst
whi ch the taxpayer has taken a deduction for federal income tax
pur poses as reportable on the taxpayer's form 2106, and agai nst
which a like deduction has not been allowed by the nunicipa
corporation, the municipal corporation shall deduct fromthe
taxpayer's taxabl e income an anount equal to the deduction shown
on such form all owabl e agai nst such incone, to the extent not

ot herwi se so all owed as a deduction by the runicipal corporation

(Q(1) In the case of a taxpayer who has a net profit froma
busi ness or profession that is operated as a sole proprietorship,
no nuni ci pal corporation nmay tax or use as the base for
determ ning the amount of the net profit that shall be considered
as having a taxable situs in the nunicipal corporation, an anount
other than the net profit required to be reported by the taxpayer

on schedule C or F fromsuch sole proprietorship for the taxable
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year.

(2) In the case of a taxpayer who has a net profit from
rental activity required to be reported on schedule E, no
nmuni ci pal corporation nmay tax or use as the base for determnining
t he amount of the net profit that shall be considered as having a
taxabl e situs in the nunicipal corporation, an anmount other than
the net profit fromrental activities required to be reported by

the taxpayer on schedule E for the taxable year

=-(H) A municipal corporation shall not tax any of the

fol | owi ng:

(1) The mlitary pay or allowances of nenbers of the arned
forces of the United States and of nenmbers of their reserve

component s, including the Chio national guard;

(2) The income of religious, fraternal, charitable,
scientific, literary, or educational institutions to the extent
that such inconme is derived fromtax-exenpt real estate,
tax-exenpt tangible or intangible property, or tax-exenpt

activities;

(3) Except as otherw se provided in division £&-(1) of this

section, intangible incone;

(4) Conpensation paid under section 3501.28 or 3501.36 of the
Revi sed Code to a person serving as a precinct election official,
to the extent that such conpensati on does not exceed one thousand
dol l ars annual ly. Such conpensation in excess of one thousand
dollars nmay be subjected to taxation by a municipal corporation. A
muni ci pal corporation shall not require the payer of such

conpensation to withhold any tax fromthat conpensation

(5) Conpensation paid to an enployee of a transit authority,
regional transit authority, or regional transit comm ssion created
under Chapter 306. of the Revised Code for operating a transit bus

or other nmotor vehicle for the authority or conmission in or
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through the nunicipal corporation, unless the bus or vehicle is
operated on a regularly schedul ed route, the operator is subject
to such a tax by reason of residence or domicile in the municipa
corporation, or the headquarters of the authority or comm ssion is

| ocated within the nunicipal corporation;

(6) The income of a public utility, when that public utility
is subject to the tax | evied under section 5727.24 or 5727.30 of
the Revised Code, except a municipal corporation nay tax the

foll owi ng, subject to Chapter 5745. of the Revised Code:

(a) Beginning January 1, 2002, the inconme of an electric

company or conbi ned conpany;

(b) Begi nning January 1, 2004, the inconme of a tel ephone
conpany.

As used in division (H-(H) (6) of this section, "conbined

conpany, "
same neanings as in section 5727.01 of the Revised Code.

"electric conpany," and "tel ephone conpany" have the

(7) On and after January 1, 2003, itens excluded from federal

gross inconme pursuant to section 107 of the Internal Revenue Code;

(8) On and after January 1, 2001, conpensation paid to a
nonr esi dent individual to the extent prohibited under section
718. 011 of the Revi sed Code;

(9)(a) Except as provided in division {H-(H) (9)(b) and (c) of
this section, an S corporation shareholder's distributive share of
net profits of the S corporation, other than any part of the
di stributive share of net profits that represents wages as defined
in section 3121(a) of the Internal Revenue Code or net earnings
fromself-enployment as defined in section 1402(a) of the Interna

Revenue Code.

(b) If, pursuant to division (H) of fornmer section 718.01 of

the Revised Code as it existed before March 11,2004, a majority of
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the electors of a nmunicipal corporation voted in favor of the
guestion at an election held on Novenber 4, 2003, the nunici pal
corporation nay continue after 2002 to tax an S corporation
sharehol der's distributive share of net profits of an S

cor porati on.

(c) If, on Decenber 6, 2002, a nunicipal corporation was
i nposi ng, assessing, and collecting a tax on an S corporation
sharehol der's distributive share of net profits of the S
corporation to the extent the distributive share woul d be
al l ocated or apportioned to this state under divisions (B)(1) and
(2) of section 5733.05 of the Revised Code if the S corporation
were a corporation subject to taxes inposed under Chapter 5733. of
the Revi sed Code, the municipal corporation rmay continue to inpose
the tax on such distributive shares to the extent such shares
woul d be so allocated or apportioned to this state only until
Decenber 31, 2004, unless a mpjority of the electors of the
nmuni ci pal corporation voting on the question of continuing to tax
such shares after that date vote in favor of that question at an
el ection held Novenber 2, 2004. If a majority of those electors
vote in favor of the question, the municipal corporation my
continue after Decenber 31, 2004, to inpose the tax on such
di stributive shares only to the extent such shares would be so

al l ocated or apportioned to this state.

(d) For the purposes of division (D) of section 718.14 of the
Revi sed Code, a nunicipal corporation shall be deenmed to have
elected to tax S corporation sharehol ders' distributive shares of
net profits of the S corporation in the hands of the sharehol ders
if amjority of the electors of a nunicipal corporation vote in
favor of a question at an el ection held under division
H-(H (9)(b) or (c) of this section. The municipal corporation
shal | specify by ordinance or rule that the tax applies to the

di stributive share of a shareholder of an S corporation in the
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hands of the sharehol der of the S corporation.

(10) Enpl oyee conpensation that is not "qualifying wages" as
defined in section 718.03 of the Revi sed Code.

£5-(1) Any nunicipal corporation that taxes any type of
i ntangi bl e i ncome on March 29, 1988, pursuant to Section 3 of
Amended Substitute Senate Bill No. 238 of the 116th general
assenbly, may continue to tax that type of incone after 1988 if a
majority of the electors of the municipal corporation voting on
the question of whether to pernit the taxation of that type of
i ntangi bl e i ncone after 1988 vote in favor thereof at an el ection
hel d on Novenber 8, 1988.

H-(J) Nothing in this section or section 718.02 of the
Revi sed Code shall authorize the |levy of any tax on inconme that a
muni ci pal corporation is not authorized to | evy under existing
laws or shall require a municipal corporation to allow a deduction
fromtaxable incone for losses incurred froma sole proprietorship

or partnership.

H(K) (1) Nothing in this chapter prohibits a nunicipal
corporation fromallow ng, by resolution or ordinance, a net

operating | oss carryforward.

(2) Nothing in this chapter requires a municipal corporation

to allow a net operating |oss carryforward.

H(L)(1) Asingle nenber limted liability conpany that is a
di sregarded entity for federal tax purposes nmay elect to be a
separate taxpayer fromits single nmenber in all Onhio runicipal
corporations in which it either filed as a separate taxpayer or
did not file for its taxable year ending in 2003, if all of the

follow ng conditions are net:

(a) The limted liability conpany's single nenber is also a

limted liability conpany;
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(b) The limted liability conmpany and its single nenber were
formed and doi ng business in one or nore GChio mnunicipal

corporations for at |least five years before January 1, 2004,

(c) Not l|ater than Decenber 31, 2004, the linmted liability
conmpany and its single nenber each nake an election to be treated

as a separate taxpayer under division ()(L) of this section;

(d) The limted liability conpany was not formed for the
pur pose of evading or reducing Chio nunicipal corporation incone
tax liability of the limted liability conpany or its single

menber ;

(e) The GChio municipal corporation that is the primary place
of business of the sole nmenmber of the limted liability conpany

consents to the el ection

(2) For purposes of division ((L)(1)(e) of this section, a
nmuni ci pal corporation is the primary place of business of a
limted liability conpany if, for the linited liability conpany's
taxabl e year ending in 2003, its income tax liability is greater
in that municipal corporation than in any other nunici pal
corporation in Ohio, and that tax liability to that mnunicipa
corporation for its taxable year ending in 2003 is at |east four

hundred thousand dol | ars.

Sec. 718.02. This section does not apply to taxpayers that
are subject to and required to file reports under Chapter 5745. of
t he Revi sed Code.

(A) Except as otherw se provided in division (D) of this
section, net profit froma business or profession conducted both
wi thin and without the boundaries of a municipal corporation shal
be considered as having a taxable situs in such nunici pal
corporation for purposes of municipal inconme taxation in the sane

proportion as the average ratio of the foll ow ng:
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(1) The average original cost of the real and tangible
personal property owned or used by the taxpayer in the business or
profession in such nunicipal corporation during the taxable period
to the average original cost of all of the real and tangible
personal property owned or used by the taxpayer in the business or

prof ession during the same period, wherever situated.

As used in the precedi ng paragraph, real property shal
i nclude property rented or | eased by the taxpayer and the val ue of
such property shall be determ ned by nultiplying the annual renta

t hereon by eight;

(2) Wages, salaries, and other conpensation paid during the
taxabl e period to persons enployed in the business or profession
for services perforned in such municipal corporation to wages,
sal aries, and other conpensation paid during the sane period to
persons enpl oyed in the business or profession, wherever their
services are perfornmed, excluding conpensation that is not taxable
by the rmunicipal corporation under section 718.011 of the Revised
Code;

(3) Goss receipts of the business or profession fromsales
made and services performed during the taxable period in such
muni ci pal corporation to gross recei pts of the business or
profession during the sane period fromsal es and services,

wher ever nade or performed.

If the foregoing apportionnent fornula does not produce an
equitable result, another basis may be substituted, under uniform

regul ati ons, so as to produce an equitable result.

(B) As used in division (A) of this section, "sales nmade in a

muni ci pal corporation" nean:

(1) Al sales of tangible personal property delivered within
such nuni ci pal corporation regardl ess of where title passes if

shi pped or delivered froma stock of goods within such munici pal
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cor porati on;

(2) Al sales of tangible personal property delivered within
such nuni ci pal corporation regardl ess of where title passes even
though transported froma point outside such nunicipal corporation
if the taxpayer is regularly engaged through its own enpl oyees in
the solicitation or pronotion of sales wi thin such munici pal
corporation and the sales result fromsuch solicitation or

pronoti on;

(3) Al sales of tangible personal property shipped froma
pl ace wi thin such runicipal corporation to purchasers outside such
muni ci pal corporation regardl ess of where title passes if the
taxpayer is not, through its own enpl oyees, regularly engaged in
the solicitation or pronotion of sales at the place where delivery

i s made.

(O Except as otherwise provided in division (D) of this
section, net profit fromrental activity not constituting a
busi ness or profession shall be subject to tax only by the
nmuni ci pal corporation in which the property generating the net

profit is |ocated.

(D) This section does not apply to individuals who are
residents of the municipal corporation and, except as ot herw se
provided in section 718.01 of the Revised Code, a nunici pal
corporation nay inpose a tax on all inconme earned by residents of
the munici pal corporation to the extent allowed by the United

States Constitution.

(E) If, in computing the taxpayer's adjusted federal taxable
income, the taxpayer deducted any anount with respect to a stock
option granted to an enployee, and if the enployee is not required
to include in incone any anount or any portion thereof because it
is exenpted fromtaxation under division (F(H) (10) of section
718.01 of the Revised Code and division (A)(2)(d) of section
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718.03 of the Revised Code by a nunicipal corporation to which the
taxpayer has apportioned a portion of its net profit, the taxpayer
shall add the ampbunt that is exenpt fromtaxation to the
taxpayer's net profit that was apportioned to that nunicipal
corporation. In no case shall a taxpayer be required to add to its
net profit that was apportioned to that nunicipal corporation any
anount ot her than the anmount upon which the enpl oyee woul d be
required to pay tax were the ampunt related to the stock option

not exenpted fromtaxation

This division applies solely for the purpose of naking an
adjustnment to the amount of a taxpayer's net profit that was
apportioned to a nunicipal corporation under divisions (A) and (B)

of this section.

Section 2. That existing sections 718.01 and 718.02 of the

Revi sed Code are hereby repeal ed.

Section 3. The anendnent by this act of sections 718.01 and
718.02 of the Revised Code applies to taxable years begi nning on
or after January 1, 2007
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