As Introduced

127th General Assembly
Regular Session H. B. No. 256
2007-2008

Representative Wagoner

Cosponsors: Representatives Oelslager, Dyer, McGregor, J., Seitz, Bubp,

McGregor, R., Combs, Fessler, Hite, Stebelton

A BILL

To anend sections 121.22 and 149.43 and to enact
sections 2743. 31, 2743.32, 2743.33, and 2743. 34 of
the Revised Code to establish the office of Public
Access Counselor in the Court of Clainms to receive
conpl ai nts and i ssue advi sory opi ni ons concer ni ng

the Public Records Law and Open Meetings Law.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 121.22 and 149. 43 be anended and
sections 2743.31, 2743.32, 2743.33, and 2743. 34 of the Revi sed

Code be enacted to read as foll ows:

Sec. 121.22. (A This section shall be liberally construed to
require public officials to take official action and to conduct
all deliberations upon official business only in open neetings

unl ess the subject natter is specifically excepted by |aw.
(B) As used in this section:
(1) "Public body" neans any of the foll ow ng:

(a) Any board, commi ssion, committee, council, or simlar

deci si on-maki ng body of a state agency, institution, or authority,
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and any legislative authority or board, conmission, comittee,
council, agency, authority, or simlar decision-naking body of any
county, township, nunicipal corporation, school district, or other

political subdivision or local public institution;

(b) Any conmittee or subcommittee of a body described in

division (B)(1)(a) of this section

(c) A court of jurisdiction of a sanitary district organi zed
whol ly for the purpose of providing a water supply for donestic,
nmuni ci pal, and public use when neeting for the purpose of the
appoi ntment, renoval, or reappointnment of a nenber of the board of
directors of such a district pursuant to section 6115.10 of the
Revi sed Code, if applicable, or for any other matter related to
such a district other than litigation involving the district. As
used in division (B)(1)(c) of this section, "court of
jurisdiction" has the sane neaning as "court" in section 6115.01
of the Revised Code.

(2) "Meeting" neans any prearranged di scussion of the public

busi ness of the public body by a majority of its nenbers.
(3) "Regul ated individual" neans either of the follow ng:

(a) A student in a state or |ocal public educational

institution;

(b) A person who is, voluntarily or involuntarily, an inmate,
patient, or resident of a state or local institution because of
crimnal behavior, nental illness or retardation, disease,

disability, age, or other condition requiring custodial care.

(4) "Public office" has the sane neaning as in section
149. 011 of the Revised Code.

(C Al neetings of any public body are declared to be public
nmeetings open to the public at all times. A nmenber of a public

body shall be present in person at a neeting open to the public to

Page 2

18
19
20
21

22
23

24
25
26
27
28
29
30
31
32
33

34
35

36

37
38

39
40
41
42

43
44

45
46
47



H. B. No. 256
As Introduced

be considered present or to vote at the neeting and for purposes

of determ ning whether a quorumis present at the neeting.

The minutes of a regular or special neeting of any public
body shall be pronptly prepared, filed, and maintai ned and shal
be open to public inspection. The ninutes need only reflect the
general subject matter of discussions in executive sessions

aut hori zed under division (G or (J) of this section
(D) This section does not apply to any of the foll ow ng:
(1) Agrand jury;

(2) An audit conference conducted by the auditor of state or
i ndependent certified public accountants with officials of the

public office that is the subject of the audit;

(3) The adult parole authority when its hearings are
conducted at a correctional institution for the sol e purpose of

interviewing inmates to determ ne parole or pardon

(4) The organi zed crine investigations comi ssion established
under section 177.01 of the Revised Code;

(5) Meetings of a child fatality review board established
under section 307.621 of the Revised Code and neetings conducted
pursuant to sections 5153.171 to 5153.173 of the Revised Code;

(6) The state nedical board when deternining whether to
suspend a certificate without a prior hearing pursuant to division
(G of either section 4730.25 or 4731.22 of the Revised Code;

(7) The board of nursing when determ ning whether to suspend
a license or certificate without a prior hearing pursuant to
division (B) of section 4723.281 of the Revised Code;

(8) The state board of pharmacy when determ ni ng whether to
suspend a license without a prior hearing pursuant to division (D)
of section 4729.16 of the Revi sed Code;

(9) The state chiropractic board when deternining whether to
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suspend a license without a hearing pursuant to section 4734. 37 of
t he Revi sed Code.

(10) The executive conmittee of the emergency response
commi ssi on when deterni ning whether to issue an enforcenent order
or request that a civil action, civil penalty action, or crimnal

action be brought to enforce Chapter 3750. of the Revised Code.

(E) The controlling board, the devel opnent financing advisory
council, the industrial technology and enterprise advisory
council, the tax credit authority, or the ninority devel oprment
fi nanci ng advi sory board, when neeting to consider granting
assi stance pursuant to Chapter 122. or 166. of the Revised Code,
in order to protect the interest of the applicant or the possible
i nvest ment of public funds, by unaninous vote of all board,
council, or authority nmenbers present, nay close the neeting
during consideration of the following information confidentially

received by the authority, council, or board fromthe applicant:
(1) Marketing plans;
(2) Specific business strategy;
(3) Production techniques and trade secrets;
(4) Financial projections;

(5) Personal financial statenents of the applicant or nenbers
of the applicant's immediate famly, including, but not linmted
to, tax records or other simlar information not open to public

i nspecti on.

The vote by the authority, council, or board to accept or
reject the application, as well as all proceedings of the
authority, council, or board not subject to this division, shal

be open to the public and governed by this section.

(F) Every public body, by rule, shall establish a reasonable

nmet hod whereby any person nmay determine the tinme and place of all
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regul arly schedul ed neetings and the tinme, place, and purpose of
all special neetings. A public body shall not hold a speci al
neeting unless it gives at |east twenty-four hours' advance notice
to the news nedia that have requested notification, except in the
event of an emergency requiring i nmediate official action. In the
event of an energency, the nmenber or nenbers calling the neeting
shall notify the news nedia that have requested notification

i medi ately of the tine, place, and purpose of the neeting.

The rule shall provide that any person, upon request and
paynment of a reasonable fee, may obtain reasonabl e advance
notification of all neetings at which any specific type of public
business is to be discussed. Provisions for advance notification
may include, but are not limted to, mailing the agenda of
neetings to all subscribers on a nmailing list or mailing notices

in self-addressed, stanped envel opes provi ded by the person.

(G Except as provided in division (J) of this section, the
nmenbers of a public body nay hold an executive session only after
a mpjority of a quorum of the public body determnines, by a rol
call vote, to hold an executive session and only at a regular or
special nmeeting for the sole purpose of the consideration of any

of the following matters:

(1) To consider the appointnent, enploynent, dismssal,
di sci pline, pronotion, denotion, or conpensation of a public
enpl oyee or official, or the investigation of charges or
conpl ai nts agai nst a public enployee, official, |icensee, or
regul ated individual, unless the public enployee, official
licensee, or regulated individual requests a public hearing.
Except as otherw se provided by law, no public body shall hold an
executive session for the discipline of an elected official for
conduct related to the perfornance of the elected official's
official duties or for the elected official's renoval fromoffice.

If a public body holds an executive session pursuant to division
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(G (1) of this section, the notion and vote to hold that executive
session shall state which one or nore of the approved purposes
listed in division (G (1) of this section are the purposes for

whi ch the executive session is to be held, but need not include

the name of any person to be considered at the neeting.

(2) To consider the purchase of property for public purposes,
or for the sale of property at conpetitive bidding, if premature
di scl osure of information would give an unfair conpetitive or
bar gai ni ng advantage to a person whose personal, private interest
is adverse to the general public interest. No nenber of a public
body shall use division (G (2) of this section as a subterfuge for
providing covert information to prospective buyers or sellers. A
purchase or sale of public property is void if the seller or buyer
of the public property has received covert information froma
menber of a public body that has not been disclosed to the genera
public in sufficient tine for other prospective buyers and sellers

to prepare and subnit offers.

If the minutes of the public body show that all mneetings and
del i berations of the public body have been conducted in conpliance
with this section, any instrunment executed by the public body
purporting to convey, |ease, or otherw se dispose of any right,
title, or interest in any public property shall be conclusively
presuned to have been executed in conpliance with this section
insofar as title or other interest of any bona fide purchasers,

| essees, or transferees of the property is concerned.

(3) Conferences with an attorney for the public body
concerni ng di sputes involving the public body that are the subject

of pending or immnent court action

(4) Preparing for, conducting, or review ng negotiations or
bar gai ni ng sessions with public enployees concerning their

conmpensation or other terns and conditions of their enploynent;
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(5) Matters required to be kept confidential by federal |aw

or regul ations or state statutes;

(6) Details relative to the security arrangenents and
energency response protocols for a public body or a public office,
if disclosure of the matters discussed coul d reasonably be
expected to jeopardize the security of the public body or public

of fice;

(7) In the case of a county hospital operated pursuant to
Chapter 339. of the Revised Code or a municipal hospital operated
pursuant to Chapter 749. of the Revised Code, to consider trade

secrets, as defined in section 1333.61 of the Revi sed Code.

If a public body holds an executive session to consider any
of the matters listed in divisions (G (2) to (7) of this section
the notion and vote to hold that executive session shall state
whi ch one or nore of the approved matters listed in those

di visions are to be considered at the executive session.

A public body specified in division (B)(1)(c) of this section
shall not hold an executive session when neeting for the purposes

specified in that division.

(H A resolution, rule, or formal action of any kind is
invalid unl ess adopted in an open neeting of the public body. A
resolution, rule, or formal action adopted in an open neeting that
results fromdeliberations in a nmeeting not open to the public is
invalid unless the deliberations were for a purpose specifically
authorized in division (G or (J) of this section and conducted at
an executive session held in conpliance with this section. A
resolution, rule, or formal action adopted in an open neeting is
invalid if the public body that adopted the resolution, rule, or

formal action violated division (F) of this section.

(1)(1) Any person may bring an action to enforce this

section. An action under division (1)(1) of this section shall be
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brought within two years after the date of the alleged violation
or threatened violation. Upon proof of a violation or threatened
violation of this section in an action brought by any person, the
court of conmon pleas shall issue an injunction to conpel the

menbers of the public body to conply with its provisions.

(2)(a) If the court of common pleas issues an injunction
pursuant to division (1)(1) of this section, the court shall order
the public body that it enjoins to pay a civil forfeiture of five
hundred dollars to the party that sought the injunction and shal
award to that party all court costs and, subject to reduction as
described in division (1)(2) of this section, reasonable
attorney's fees. The court, in its discretion, may reduce an award
of attorney's fees to the party that sought the injunction or not
award attorney's fees to that party if the court determ nes both

of the foll ow ng:

(i) That, based on the ordinary application of statutory |aw
and case law as it existed at the time of violation or threatened
violation that was the basis of the injunction, a well-inforned
public body reasonably woul d believe that the public body was not

violating or threatening to violate this section;

(ii) That a well-informed public body reasonably woul d
bel i eve that the conduct or threatened conduct that was the basis
of the injunction would serve the public policy that underlies the
authority that is asserted as permtting that conduct or

t hr eat ened conduct.

(b) If the court of common pl eas does not issue an injunction
pursuant to division (1)(1) of this section and the court
determnes at that tine that the bringing of the action was
frivol ous conduct, as defined in division (A of section 2323.51
of the Revised Code, the court shall award to the public body al
court costs and reasonable attorney's fees, as determ ned by the

court.
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(3) Irreparable harmand prejudice to the party that sought
the injunction shall be conclusively and irrebuttably presuned

upon proof of a violation or threatened violation of this section.

(4) A nenber of a public body who know ngly violates an
i njunction issued pursuant to division (1)(1) of this section may
be renoved fromoffice by an action brought in the court of common
pl eas for that purpose by the prosecuting attorney or the attorney

gener al

(J)(1) Pursuant to division (C) of section 5901.09 of the
Revi sed Code, a veterans service conm ssion shall hold an
executive session for one or nore of the follow ng purposes unless

an applicant requests a public hearing:

(a) Interviewing an applicant for financial assistance under
sections 5901.01 to 5901. 15 of the Revised Code;

(b) Discussing applications, statenents, and other docunents
described in division (B) of section 5901.09 of the Revised Code;

(c) Reviewing matters relating to an applicant's request for
fi nanci al assi stance under sections 5901.01 to 5901. 15 of the
Revi sed Code.

(2) A veterans service conmm ssion shall not exclude an
applicant for, recipient of, or former recipient of financial
assi st ance under sections 5901.01 to 5901. 15 of the Revi sed Code,
and shall not exclude representatives selected by the applicant,
recipient, or forner recipient, froma neeting that the conm ssion
conducts as an executive session that pertains to the applicant's,
recipient's, or former recipient's application for financial

assi st ance.

(3) A veterans service conmm ssion shall vote on the grant or
deni al of financial assistance under sections 5901.01 to 5901. 15
of the Revised Code only in an open neeting of the comm ssion. The

nm nutes of the neeting shall indicate the nane, address, and
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occupation of the applicant, whether the assistance was granted or
deni ed, the amount of the assistance if assistance is granted, and

the votes for and against the granting of assistance.

(KN Any person that is denied any of the person's rights

under this section may file an informal conplaint or a forma

conplaint with the public access counsel or _under section 2743. 33
of the Revised Code.

Sec. 149.43. (A) As used in this section:

(1) "Public record" nmeans records kept by any public office,
including, but not linited to, state, county, city, village,
townshi p, and school district units, and records pertaining to the
delivery of educational services by an alternative school in this
state kept by the nonprofit or for-profit entity operating the
al ternative school pursuant to section 3313.533 of the Revised

Code. "Public record" does not nean any of the foll ow ng:
(a) Medical records;

(b) Records pertaining to probation and parol e proceedi ngs or
to proceedings related to the inposition of community control

sanctions and post-rel ease control sanctions;

(c) Records pertaining to actions under section 2151.85 and
division (C of section 2919.121 of the Revised Code and to

appeal s of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the
contents of an adoption file naintained by the departnent of
heal t h under section 3705.12 of the Revised Code;

(e) Information in a record contained in the putative father
regi stry established by section 3107.062 of the Revised Code,
regardl ess of whether the information is held by the departnent of
job and fam |y services or, pursuant to section 3111.69 of the

Revi sed Code, the office of child support in the departnent or a
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child support enforcenment agency;

(f) Records listed in division (A) of section 3107.42 of the
Revi sed Code or specified in division (A) of section 3107.52 of
the Revi sed Code;

(g) Trial preparation records;
(h) Confidential |aw enforcenent investigatory records;

(i) Records containing information that is confidential under
section 2710.03 or 4112.05 of the Revi sed Code;

(j) DNA records stored in the DNA dat abase pursuant to
section 109.573 of the Revised Code;

(k) I'nmate records rel eased by the departnent of
rehabilitation and correction to the department of youth services
or a court of record pursuant to division (E) of section 5120.21
of the Revi sed Code;

(1) Records maintained by the departnent of youth services
pertaining to children in its custody rel eased by the departnent
of youth services to the departnent of rehabilitation and

correction pursuant to section 5139.05 of the Revised Code;
(m Intellectual property records;
(n) Donor profile records;

(o) Records maintained by the departnent of job and famly

services pursuant to section 3121.894 of the Revised Code;

(p) Peace officer, parole officer, prosecuting attorney,
assi stant prosecuting attorney, correctional enployee, youth
servi ces enpl oyee, firefighter, or EMI residential and fanilial

i nformati on;

(gq) In the case of a county hospital operated pursuant to
Chapter 339. of the Revised Code or a nunicipal hospital operated
pursuant to Chapter 749. of the Revised Code, information that
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constitutes a trade secret, as defined in section 1333.61 of the
Revi sed Code;

(r) Information pertaining to the recreational activities of

a person under the age of eighteen

(s) Records provided to, statements nade by revi ew board
menbers during neetings of, and all work products of a child
fatality review board acti ng under sections 307.621 to 307.629 of
the Revised Code, other than the report prepared pursuant to
section 307.626 of the Revi sed Code;

(t) Records provided to and statenments nmade by the executive
director of a public children services agency or a prosecuting
attorney acting pursuant to section 5153.171 of the Revised Code

other than the information rel eased under that section

(u) Test materials, exaninations, or evaluation tools used in
an exam nation for licensure as a nursing hone adninistrator that
the board of examiners of nursing hone administrators administers
under section 4751.04 of the Revised Code or contracts under that

section with a private or government entity to admi nister;

(v) Records the release of which is prohibited by state or

federal |aw

(w) Proprietary information of or relating to any person that
is submtted to or conpiled by the Chio venture capital authority

creat ed under section 150.01 of the Revi sed Code;

(x) Information reported and eval uati ons conducted pursuant
to section 3701.072 of the Revised Code;

(y) Financial statenents and data any person submits for any
purpose to the Ghio housing finance agency or the controlling
board in connection with applying for, receiving, or accounting
for financial assistance fromthe agency, and information that

identifies any individual who benefits directly or indirectly from
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fi nanci al assistance fromthe agency.

(2) "Confidential |aw enforcenent investigatory record" neans
any record that pertains to a |law enforcenment natter of a
crimnal, quasi-crimnal, civil, or adm nistrative nature, but
only to the extent that the release of the record would create a

hi gh probability of disclosure of any of the follow ng:

(a) The identity of a suspect who has not been charged with
the offense to which the record pertains, or of an information
source or witness to whom confidentiality has been reasonably

prom sed;

(b) Information provided by an infornmation source or wtness
to whom confidentiality has been reasonably prom sed, which
i nformati on woul d reasonably tend to disclose the source's or

Witness's identity;

(c) Specific confidential investigatory techniques or

procedures or specific investigatory work product;

(d) Information that woul d endanger the |ife or physical
safety of |aw enforcenment personnel, a crinme victim a w tness, or

a confidential information source.

(3) "Medical record" neans any docunent or conbi nation of
docunents, except births, deaths, and the fact of adm ssion to or
di scharge froma hospital, that pertains to the nedical history,
di agnosi s, prognosis, or nedical condition of a patient and that

is generated and nmintained in the process of nedical treatnent.

(4) "Trial preparation record" neans any record that contains
information that is specifically conpiled in reasonabl e
anticipation of, or in defense of, a civil or crimnal action or
proceedi ng, including the independent thought processes and

personal trial preparation of an attorney.

(5) "Intellectual property record" nmeans a record, other than
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a financial or adnministrative record, that is produced or
collected by or for faculty or staff of a state institution of

hi gher learning in the conduct of or as a result of study or
research on an educational, comercial, scientific, artistic,
technical, or scholarly issue, regardl ess of whether the study or
research was sponsored by the institution alone or in conjunction
with a governnental body or private concern, and that has not been

publicly rel eased, published, or patented.

(6) "Donor profile record" neans all records about donors or
potential donors to a public institution of higher education
except the names and reported addresses of the actual donors and

the date, anmount, and conditions of the actual donation.

(7) "Peace officer, parole officer, prosecuting attorney,
assi stant prosecuting attorney, correctional enpl oyee, youth
services enpl oyee, firefighter, or EMI residential and famlial
i nformati on" nmeans any information that discloses any of the
foll owi ng about a peace officer, parole officer, prosecuting
attorney, assistant prosecuting attorney, correctional enployee,

yout h services enpl oyee, firefighter, or EMI

(a) The address of the actual personal residence of a peace
officer, parole officer, assistant prosecuting attorney,
correctional enployee, youth services enployee, firefighter, or
EMT, except for the state or political subdivision in which the
peace officer, parole officer, assistant prosecuting attorney,
correctional enployee, youth services enployee, firefighter, or
EMT resi des;

(b) Information conpiled fromreferral to or participation in

an enpl oyee assi stance program

(c) The social security nunber, the residential tel ephone
nunber, any bank account, debit card, charge card, or credit card

nunber, or the energency tel ephone nunber of, or any nedical
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information pertaining to, a peace officer, parole officer,
prosecuting attorney, assistant prosecuting attorney, correctional

enpl oyee, youth services enployee, firefighter, or EMI

(d) The nane of any beneficiary of enploynment benefits,
including, but not limted to, life insurance benefits, provided
to a peace officer, parole officer, prosecuting attorney,
assi stant prosecuting attorney, correctional enpl oyee, youth
servi ces enpl oyee, firefighter, or EMI by the peace officer's,
parole officer's, prosecuting attorney's, assistant prosecuting
attorney's, correctional enployee's, youth services enpl oyee's,

firefighter's, or EMI's enpl oyer;

(e) The identity and anount of any charitable or enpl oynent
benefit deduction nmade by the peace officer's, parole officer's,
prosecuting attorney's, assistant prosecuting attorney's,
correctional enployee's, youth services enployee's, firefighter's,
or EMI"s enployer fromthe peace officer's, parole officer's,
prosecuting attorney's, assistant prosecuting attorney's,
correctional enployee's, youth services enployee's, firefighter's,
or EMI"s conpensation unless the anbunt of the deduction is

required by state or federal |aw

(f) The name, the residential address, the name of the
enpl oyer, the address of the enployer, the social security nunber,
the residential tel ephone nunber, any bank account, debit card,
charge card, or credit card nunber, or the energency tel ephone
nunber of the spouse, a forner spouse, or any child of a peace
of ficer, parole officer, prosecuting attorney, assistant
prosecuting attorney, correctional enployee, youth services

enpl oyee, firefighter, or EMI

(g) A photograph of a peace officer who holds a position or
has an assignnment that nmay include undercover or plain clothes
positions or assignnents as determ ned by the peace officer's

appoi nting authority.
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As used in divisions (A)(7) and (B)(9) of this section,
"peace officer" has the same neaning as in section 109.71 of the
Revi sed Code and al so includes the superintendent and troopers of
the state highway patrol; it does not include the sheriff of a
county or a supervisory enployee who, in the absence of the
sheriff, is authorized to stand in for, exercise the authority of,

and performthe duties of the sheriff.

As used in divisions (A)(7) and (B){5)>(9) of this section,
"correctional enployee" nmeans any enpl oyee of the departnent of
rehabilitation and correction who in the course of perform ng the
enpl oyee's job duties has or has had contact with i nmates and

per sons under supervi sion

As used in divisions (A)(7) and (B)5-(9) of this section,
"youth services enpl oyee" neans any enpl oyee of the departmnent of
youth services who in the course of performng the enployee's job
duties has or has had contact with children conmitted to the

custody of the departnment of youth services.

As used in divisions (A)(7) and (B)(9) of this section,
"firefighter” neans any regular, paid or volunteer, menber of a
lawful |y constituted fire departnment of a nunicipal corporation

township, fire district, or village.

As used in divisions (A)(7) and (B)(9) of this section, "EM™
means EMIs-basic, EMIs-1, and paranedi cs that provide energency
nmedi cal services for a public enmergency nedical service
organi zation. "Energency nedi cal service organization,"
"EMI-basic," "EMI-1," and "paranedi c" have the same neanings as in
section 4765.01 of the Revised Code.

(8) "Information pertaining to the recreational activities of
a person under the age of eighteen" neans information that is kept
in the ordinary course of business by a public office, that

pertains to the recreational activities of a person under the age
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of eighteen years, and that discloses any of the foll ow ng:

(a) The address or tel ephone nunber of a person under the age
of eighteen or the address or tel ephone nunber of that person's

parent, guardi an, custodi an, or emergency contact person;

(b) The social security nunber, birth date, or photographic

i mage of a person under the age of eighteen

(c) Any nedical record, history, or information pertaining to

a person under the age of eighteen

(d) Any additional information sought or required about a
person under the age of eighteen for the purpose of allow ng that
person to participate in any recreational activity conducted or
sponsored by a public office or to use or obtain adm ssion
privileges to any recreational facility owned or operated by a

public office.

(9) "Community control sanction" has the sane neaning as in
section 2929.01 of the Revised Code.

(10) "Post-rel ease control sanction" has the same neani ng as
in section 2967.01 of the Revised Code.

(11) "Redaction" nmeans obscuring or deleting any information
that is exenpt fromthe duty to permt public inspection or
copying froman itemthat otherwi se neets the definition of a
"record” in section 149.011 of the Revised Code.

(12) "Designee" and "elected official" have the same neanings
as in section 109.43 of the Revised Code.

(B) (1) Upon request and subject to division (B)(8) of this
section, all public records responsive to the request shall be
pronptly prepared and nmade avail able for inspection to any person
at all reasonable times during regul ar business hours. Subject to
division (B)(8) of this section, upon request, a public office or

person responsi ble for public records shall make copies of the

Page 17

478

479
480
481

482
483

484
485

486
487
488
489
490
491

492
493

494
495

496
497
498
499

500
501

502
503
504
505
506
507



H. B. No. 256
As Introduced

requested public record available at cost and within a reasonabl e
period of tinme. If a public record contains information that is
exenpt fromthe duty to pernit public inspection or to copy the
public record, the public office or the person responsible for the
public record shall make available all of the information wthin
the public record that is not exenpt. When naking that public
record avail able for public inspection or copying that public
record, the public office or the person responsible for the public
record shall notify the requester of any redaction or nmake the
redaction plainly visible. A redaction shall be deened a denial of
a request to inspect or copy the redacted information, except if
federal or state |law authorizes or requires a public office to

make the redaction

(2) To facilitate broader access to public records, a public
of fice or the person responsible for public records shall organize
and maintain public records in a nanner that they can be nade
avail abl e for inspection or copying in accordance with division
(B) of this section. A public office also shall have available a
copy of its current records retention schedule at a | ocation
readily available to the public. If a requester makes an anbi guous
or overly broad request or has difficulty in making a request for
copi es or inspection of public records under this section such
that the public office or the person responsible for the requested
public record cannot reasonably identify what public records are
bei ng requested, the public office or the person responsible for
the requested public record nay deny the request but shall provide
the requester with an opportunity to revise the request by
informng the requester of the manner in which records are
mai ntai ned by the public office and accessed in the ordinary

course of the public office's or person's duties.

(3)(a) If arequest is ultimtely denied, in part or in

whol e, the public office or the person responsible for the
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requested public record shall provide the requester with an

expl anation, including | egal authority, setting forth why the
request was denied. If the initial request was provided in
witing, the explanation also shall be provided to the requester
in witing. The explanation shall not preclude the public office
or the person responsible for the requested public record from
relying upon additional reasons or legal authority in defending an

action commenced under division (C) of this section.

(b) If a request is ultimately denied, in part or in whole,

the public office may provide the requester infornmation on how to

contact the office of the public access counsel or established

under section 2743.31 of the Revised Code and the procedures for

filing an informal conmplaint or a fornmal conplaint with the public

access counsel or _under section 2743.33 of the Revi sed Code.

(4) Unless specifically required or authorized by state or
federal law or in accordance with division (B) of this section, no
public office or person responsible for public records may limt
or condition the availability of public records by requiring
di scl osure of the requester's identity or the intended use of the
requested public record. Any requirenent that the requester
di scl ose the reguestor's requester's identity or the intended use

of the requested public record constitutes a denial of the

request .

(5) A public office or person responsible for public records
may ask a requester to nake the request in witing, may ask for
the requester's identity, and may inquire about the intended use
of the information requested, but may do so only after disclosing
to the requester that a witten request is not nmandatory and that
the requester may decline to reveal the requester's identity or
the intended use and when a witten request or disclosure of the
identity or intended use woul d benefit the requester by enhancing

the ability of the public office or person responsible for public
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records to identify, locate, or deliver the public records sought

by the requester.

(6) If any person chooses to obtain a copy of a public record
in accordance with division (B) of this section, the public office
or person responsible for the public record nmay require that
person to pay in advance the cost involved in providing the copy
of the public record in accordance with the choice nade by the
person seeking the copy under this division. The public office or
the person responsible for the public record shall pernit that
person to choose to have the public record duplicated upon paper,
upon the sanme nedi um upon which the public office or person
responsi ble for the public record keeps it, or upon any other
medi um upon which the public office or person responsible for the
public record determnes that it reasonably can be duplicated as
an integral part of the nornal operations of the public office or
person responsible for the public record. Wen the person seeking
the copy nakes a choice under this division, the public office or
person responsible for the public record shall provide a copy of
it in accordance with the choice nmade by the person seeking the
copy. Nothing in this section requires a public office or person
responsi ble for the public record to allow the person seeking a

copy of the public record to nake the copies of the public record.

(7) Upon a request nade in accordance with division (B) of
this section and subject to division (B)(6) of this section, a
public office or person responsible for public records shal
transnit a copy of a public record to any person by United States
mai | or by any other neans of delivery or transmission within a
reasonabl e period of tine after receiving the request for the
copy. The public office or person responsible for the public
record may require the person nmaking the request to pay in advance
the cost of postage if the copy is transmitted by United States

mail or the cost of delivery if the copy is transnitted other than
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by United States mail, and to pay in advance the costs incurred

for other supplies used in the mailing, delivery, or transni ssion.

Any public office may adopt a policy and procedures that it
will followin transmtting, within a reasonable period of tine
after receiving a request, copies of public records by United
States mail or by any other nmeans of delivery or transm ssion
pursuant to this division. A public office that adopts a policy
and procedures under this division shall conply with themin

performng its duties under this division.

In any policy and procedures adopted under this division, a
public office may linmt the nunber of records requested by a
person that the office will transmit by United States nmail to ten
per nonth, unless the person certifies to the office in witing
that the person does not intend to use or forward the requested
records, or the information contained in them for conmerci al
pur poses. For purposes of this division, "comrercial" shall be
narrow y construed and does not include reporting or gathering
news, reporting or gathering information to assist citizen
oversi ght or understandi ng of the operation or activities of

government, or nonprofit educational research

(8) A public office or person responsible for public records
is not required to pernit a person who is incarcerated pursuant to
a crimnal conviction or a juvenile adjudication to inspect or to
obtain a copy of any public record concerning a crimnnal
i nvestigation or prosecution or concerning what would be a
crimnal investigation or prosecution if the subject of the
i nvestigation or prosecution were an adult, unless the request to
i nspect or to obtain a copy of the record is for the purpose of
acquiring information that is subject to release as a public
record under this section and the judge who i nposed the sentence
or made the adjudication with respect to the person, or the

judge's successor in office, finds that the infornmation sought in
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the public record is necessary to support what appears to be a

justiciable claimof the person.

(9) Upon witten request nade and signed by a journalist on
or after Decenber 16, 1999, a public office, or person responsible
for public records, having custody of the records of the agency
enpl oyi ng a specified peace officer, parole officer, prosecuting
attorney, assistant prosecuting attorney, correctional enployee,
yout h services enpl oyee, firefighter, or EMI shall disclose to the
journalist the address of the actual personal residence of the
peace officer, parole officer, prosecuting attorney, assistant
prosecuting attorney, correctional enployee, youth services
enpl oyee, firefighter, or EMI and, if the peace officer's, parole
officer's, prosecuting attorney's, assistant prosecuting
attorney's, correctional enployee's, youth services enpl oyee's,
firefighter's, or EMI's spouse, former spouse, or child is
enpl oyed by a public office, the name and address of the enployer
of the peace officer's, parole officer's, prosecuting attorney's,
assi stant prosecuting attorney's, correctional enployee's, youth
services enployee's, firefighter's, or EMI's spouse, forner
spouse, or child. The request shall include the journalist's name
and title and the name and address of the journalist's enployer
and shall state that disclosure of the information sought woul d be

in the public interest.

As used in this division, "journalist" nmeans a person engaged
in, connected with, or enployed by any news nedium including a
newspaper, mnegazi ne, press association, news agency, or wre
service, a radio or television station, or a simlar nmedium for
t he purpose of gathering, processing, transmtting, conpiling,

editing, or dissemnating information for the general public.

(O(1) If a person allegedly is aggrieved by the failure of a
public office or the person responsible for public records to

pronptly prepare a public record and to nmake it available to the
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person for inspection in accordance with division (B) of this
section or by any other failure of a public office or the person
responsi ble for public records to conply with an obligation in
accordance with division (B) of this section, the person allegedly

aggri eved nay commrence do either of the foll ow ng:

(a) File either an infornmal conmplaint or a formal conpl aint

with the public access counsel or pursuant to section 2743. 33 of
t he Revi sed Code;

(b) Conmence a mandanus action to obtain a judgnment that

orders the public office or the person responsible for the public
record to conply with division (B) of this section, that awards
court costs and reasonable attorney's fees to the person that
instituted the mandanus action, and, if applicable, that includes
an order fixing statutory damages under division (C&5-(2) of this
section. The mandanus action may be commenced in the court of
common pleas of the county in which division (B) of this section
al l egedly was not conplied with, in the supreme court pursuant to
its original jurisdiction under Section 2 of Article IV, Chio
Constitution, or in the court of appeals for the appellate
district in which division (B) of this section allegedly was not
conplied with pursuant to its original jurisdiction under Section

3 of Article IV, Ohio Constitution. A person that commences a

nmandanus action under division (CQ(1)(b) of this section may not

file with respect to the sane public record request that is the

subj ect of the mandanus action an informal conplaint or a fornal

conplaint with the public access counsel or _under section 2743. 33
of the Revised Code.

(2)(a) If a reguestor requester transmts a witten request
by hand delivery or certified mail to inspect or receive copies of

any public record in a manner that fairly describes the public
record or class of public records to the public office or person

responsi bl e for the requested public records, except as otherwi se
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provided in this section, the reguestoer requester shall be
entitled to recover the anount of statutory danages set forth in

this—dirvsioen divisions (Q(2)(b) and (c) of this section if a
court determ nes that—the both of the foll ow ng:

(i) The person filed either an informal conplaint or a fornmal

conplaint with the public access counsel or pursuant to section
2743. 33 of the Revised Code, regardl ess of whether or not the

parties involved in the applicable conplaint reached an agr eenent

under that section and regardl ess of whether or not the public

access counsel or _issued an _advi sory opinion under that section.

(ii) The public office or the person responsible for public
records failed to conply with an obligation in accordance with

division (B) of this section.

(b) The anpunt of statutory damages under division (C(2)(a)

of this section shall be fixed at one hundred dollars for each

busi ness day during which the public office or person responsible
for the requested public records failed to conply with an
obligation in accordance with division (B) of this section

begi nning with the day on which the requester files a mandanus
action to recover statutory damages, up to a maxi mum of one

t housand dollars. The award of statutory damages shall not be
construed as a penalty, but as conpensation for injury arising
fromlost use of the requested information. The existence of this
injury shall be conclusively presuned. The award of statutory
damages shall be in addition to all other renedi es authorized by

this section.

(c) The court may reduce an award of statutory damages or not

award statutory damages under divisions (C(2)(a) and (b) of this

section if the court determ nes both of the foll ow ng:

2r(i) That, based on the ordinary application of statutory

| aw and case law as it existed at the tinme of the conduct or
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t hreat ened conduct of the public office or person responsible for
the requested public records that allegedly constitutes a failure
to conply with an obligation in accordance with division (B) of
this section and that was the basis of the nandanus action, a

wel | -informed public office or person responsible for the
requested public records reasonably would believe that the conduct
or threatened conduct of the public office or person responsible
for the requested public records did not constitute a failure to
comply with an obligation in accordance with division (B) of this

section;

by(ii) That a well-infornmed public office or person
responsi ble for the requested public records reasonably woul d
believe that the conduct or threatened conduct of the public
of fice or person responsible for the requested public records
woul d serve the public policy that underlies the authority that is

asserted as permitting that conduct or threatened conduct.

23(3)(a) If the court issues a wit of nandanmus that orders
the public office or the person responsible for the public record
to conply with division (B) of this section and determ nes that
the circunstances described in division (CQ5(2)(a) of this
section exist, the court shall determine and award to the rel ator

all court costs.

(b) If the court renders a judgnent that orders the public

of fice or the person responsible for the public record to conply

with division (B) of this section, the relator filed a forma

conplaint with the public access counsel or _under section 2743. 33

of the Revised Code prior to filing the mandanus action, and the

publ i c access counsel or issued an advi sory opini on under that

section declaring that the relator has the right to inspect or

copy the public records that are the subject of the formm

complaint, the court may shall deternine and award to the relator

reasonabl e attorney's fees subject to reduction as described in
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division (O2(3)(c) of this section. The court shall award
reasonabl e attorney's fees, subject to reduction as described in
division (O{2-(3)(c) of this section when either of the follow ng

appl i es:

(i) The public office or the person responsible for the
public records failed to respond affirmatively or negatively to
the public records request in accordance with the tine all owed

under division (B) of this section.

(ii) The public office or the person responsible for the
public records promised to pernit the relator to inspect or
receive copies of the public records requested within a specified
period of time but failed to fulfill that prom se within that

specified period of tine.

(c) Court costs and reasonable attorney's fees awarded under
this section shall be construed as renedial and not punitive.
Reasonabl e attorney's fees shall include reasonable fees incurred
to produce proof of the reasonabl eness and amobunt of the fees and
to otherwise litigate entitlenment to the fees. The court may
reduce an award of attorney's fees to the relator or not award
attorney's fees to the relator if the court determnes both of the

foll ow ng:

(i) That, based on the ordinary application of statutory |aw
and case law as it existed at the time of the conduct or
t hreat ened conduct of the public office or person responsible for
the requested public records that allegedly constitutes a failure
to conply with an obligation in accordance with division (B) of
this section and that was the basis of the mandamus action, a
wel |l -informed public office or person responsible for the
requested public records reasonably would believe that the conduct
or threatened conduct of the public office or person responsible
for the requested public records did not constitute a failure to

comply with an obligation in accordance with division (B) of this

Page 26

763
764
765
766

767
768
769
770

771
772
773
774
775

776
777
778
779
780
781
782
783

784
785
786
787
788
789
790
791
792
793
794



H. B. No. 256
As Introduced

section;

(ii) That a well-informed public office or person responsible
for the requested public records reasonably woul d believe that the
conduct or threatened conduct of the public office or person
responsi ble for the requested public records as described in
division (C(2)(c)(i) of this section would serve the public
policy that underlies the authority that is asserted as permtting

t hat conduct or threatened conduct.

(d) If the person who commences the mandanus acti on under

division (O (1) of this section did not file an infornmal conpl ai nt

or a formal conmplaint with the public access counsel or pursuant to

section 2743.33 of the Revised Code before filing the action. the

court shall not award to the person any statutory dannges but

shall award to the person court costs and may award to the person

reasonable attorney's fees, subject to reduction as described in
division (©(3)(c) of this section

(D) Chapter 1347. of the Revised Code does not linit the

provi sions of this section.

(E)(1) To ensure that all enployees of public offices are
appropriately educated about a public office's obligations under
division (B) of this section, all elected officials or their
appropri ate designees shall attend training approved by the
attorney general as provided in section 109.43 of the Revised
Code. In addition, all public offices shall adopt a public records
policy in conpliance with this section for responding to public
records requests. In adopting a public records policy under this
di vision, a public office may obtain guidance fromthe node
public records policy devel oped and provided to the public office
by the attorney general under section 109.43 of the Revised Code.
Except as otherwi se provided in this section, the policy may not
linmt the nunber of public records that the public office wll

nmake available to a single person, may not linit the nunber of
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public records that it will nmake available during a fixed period
of time, and may not establish a fixed period of tinme before it
will respond to a request for inspection or copying of public

records, unless that period is |ess than eight hours.

(2) The public office shall distribute the public records
policy adopted by the public office under division (E)(1) of this
section to the enpl oyee of the public office who is the records
custodi an or records nmanager or otherw se has custody of the
records of that office. The public office shall require that
enpl oyee to acknow edge recei pt of the copy of the public records
policy. The public office shall create a poster that describes its
public records policy and shall post the poster in a conspicuous
place in the public office and in all |ocations where the public
of fice has branch offices. The public office may post its public
records policy on the internet web site of the public office if
the public office maintains an internet web site. A public office
that has established a manual or handbook of its general policies
and procedures for all enployees of the public office shal
i nclude the public records policy of the public office in the

manual or handbook

(F)(1) The bureau of notor vehicles may adopt rul es pursuant
to Chapter 119. of the Revised Code to reasonably linit the nunber
of bul k conmercial special extraction requests nmade by a person
for the same records or for updated records during a cal endar
year. The rules may include provisions for charges to be made for
bul k commerci al special extraction requests for the actual cost of
t he bureau, plus special extraction costs, plus ten per cent. The
bureau may charge for expenses for redacting information, the

rel ease of which is prohibited by |aw.
(2) As used in division (F)(1) of this section:

(a) "Actual cost" nmeans the cost of depleted supplies,

records storage nedia costs, actual nmailing and alternative
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delivery costs, or other transmtting costs, and any direct
equi pment operating and mai ntenance costs, including actual costs

paid to private contractors for copying services.

(b) "Bulk comrercial special extraction request" neans a
request for copies of a record for information in a format other
than the format already available, or information that cannot be
extracted without exam nation of all itens in a records series,
class of records, or data base by a person who intends to use or
forward the copies for surveys, marketing, solicitation, or resale
for comercial purposes. "Bul k cormercial special extraction
request"” does not include a request by a person who gives
assurance to the bureau that the person meking the request does
not intend to use or forward the requested copies for surveys,

mar keting, solicitation, or resale for conmercial purposes.

(c) "Commercial" means profit-seeking production, buying, or

selling of any good, service, or other product.

(d) "Special extraction costs" neans the cost of the tine
spent by the | owest paid enpl oyee conpetent to performthe task
the actual anount paid to outside private contractors enpl oyed by
the bureau, or the actual cost incurred to create conputer
prograns to make the special extraction. "Special extraction
costs" include any charges paid to a public agency for conputer or

records services.

(3) For purposes of divisions (F)(1) and (2) of this section,
"surveys, narketing, solicitation, or resale for comerci al
pur poses” shall be narrowy construed and does not include
reporting or gathering news, reporting or gathering information to
assi st citizen oversight or understanding of the operation or

activities of governnment, or nonprofit educational research

Sec. 2743.31. (A) As used in this section and sections
2743. 32, 2743.33, and 2743.34 of the Revi sed Code:
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(1) "Counsel or" and "public access counselor" nean the public

access counsel or _appoi nted under this section.

(2) "Meeting" and "public body" have the sane neanings as in
section 121.22 of the Revised Code.

(3) "Public access | aws" neans sections 121.22 and 149. 43 of
the Revi sed Code.

(4) "Public entity" neans a public body for purposes of

matters concerni ng section 121.22 of the Revised Code or a public

office for purposes of matters concerni ng section 149.43 of the
Revi sed Code.

(5) "Public office" has the sane neaning as in section
149. 011 of the Revi sed Code.

(6) "Public neeting" neans a neeting that is open to the
publ i c under section 121.22 of the Revised Code.

(7) "Public records" has the sane neaning as in section
149. 43 of the Revi sed Code.

(B) There is hereby established in the court of clains an

office to be known as the office of the public access counsel or.

The office of the public access counsel or shall be under the

supervision of a public access counsel or appointed by the chief

justice of the suprene court. The public access counsel or shal

have been admitted to practice as an attorney at lawin this state

and shall be engaged in the practice of lawin this state. The

chief justice of the suprene court shall appoint the public access

counselor for a termof four years. The chief justice nay renpve

the public access counselor for cause. If a vacancy occurs in the

office of public access counselor, the chief justice shall appoint

a successor to serve the remninder of the unexpired termof the

publ i c access counselor. The successor appointed to fill a vacancy

in the office of public access counselor shall have been adm tted

to practice as an attorney at lawin this state and shall be
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engaged in the practice of lawin this state.

(G The public access counsel or shall not engage in any

prof essi on, occupation, practice, or business that may conflict

with the duties of the public access counsel or _under section
2743.32 or 2743.33 of the Revised Code.

(D) The public access counsel or nay appoi nt _any enpl oyees

necessary to carry out the duties and functions of the office of

the public access counsel or.

Sec. 2743.32. (A) The public access counsel or appoi nted under

section 2743.31 of the Revised Code shall do all of the foll ow ng:

(1) Assist the attorney general in devel opi ng and providing

training prograns and sem nars under section 109.43 of the Revised

Code;

(2) Receive any informal conplaint filed by any person under

section 2743.33 of the Revised Code alleqging a public entity's

denial of any of the person's rights under the public access | aws

and engage in dispute resolution to encourage the parties to the

informal conplaint to reach an agreenent under that section

(3) Receive any formal conplaint filed by any person under

section 2743.33 of the Revised Code alleging a public entity's

denial of any of the person's rights under the public access | aws,

investigate the allegations in the conplaint, and i ssue an

advi sory opinion regarding any of the person's rights that are the

subject of the formal conplaint;

(4) Make recommendations to the general assenbly and to the

suprene _court concerning ways to i nprove public access to public

records and to ensure public attendance at public neetings.

(B) The public access counselor shall submt an annual report

to the general assenbly and to the suprene court not |ater than
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the thirtieth day of June of each year concerning the activities

of the counsel or during the imediately precedi ng cal endar year in

regard to divisions (B)(1) to (5) of this section. The report

shall include all of the follow ng information

(1) The total nunber of informal conplaints and the total

nunber of formal conplaints received by the office of the public

access counsel or;

(2) The nunber of infornmal conplaints and the nunber of

formal conplaints received fromthe nmedia and received fromthe

public in general

(3) The total nunber of informal conplaints that resulted in

an_agreenent reached by the parties to the informal conplaint and

the total nunber of fornmal complaints that resulted in an

agreenent _reached by the parties to the formal conpl ai nt;

(4) The nunber of infornmal conplaints and the nunber of

formal conplaints received in regard to the performance of duties

by the applicable public entity under section 121.22 or 149. 43 of

the Revised Code by each of the foll ow ng

(a) Public entities, other than political subdivisions or

agenci es of political subdivisions;

(b) Ofices and agencies of counties;

(c) Ofices and agencies of nmunicipal corporations;

(d) Ofices and agenci es of townships;

(e) Boards of education

(f) Ofices and agencies of other political subdivisions.

(5) The total nunber of advisory opinions that were i ssued by

the public access counsel or.

Sec. 2743.33. (A) No person is required to file an informl

conplaint or a formal conplaint with the public access counsel or
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under this section before filing an action in court under the

public access |laws. The procedures set forth in this section do

not constitute an alternative renedy in the ordinary course of the

| aw for purposes of seeking any judicial renedy authorized by any

provision in the Revised Code or by any rule of court.

(B) A public entity shall cooperate with the public access

counselor in any proceeding under this section.

(Q (1) Any of the following may file an i nfornmal conpl ai nt

with the public access counsel or pursuant to the procedures

prescribed in division (F) of this section or may file a fornml

conplaint with the counsel or pursuant to the procedures prescribed

in division (G of this section:

(a) Any person that alleges that the person's right to

i nspect _or_copy any public record under section 149.43 of the

Revi sed Code has been denied in violation of that section;

(b) Any person that alleges that any of the person's rights

under section 121.22 of the Revised Code has been denied in

violation of that section.

(2)(a) No person described in division (©(1)(a) of this

section may file both an informal conplaint and a fornal conpl ai nt

under this section alleging that the person's right to i nspect or

copy any public record under section 149.43 of the Revi sed Code

has been denied in violation of that section if the allegations in

the infornmal conplaint and the allegations in the formal conpl ai nt

are based on the sane facts.

(b) No person described in division (©(1)(b) of this section

may file both an informal conplaint and a fornmal conpl ai nt _under

this section alleging that any of the person's rights under

section 121.22 of the Revised Code has been denied in violation of

that section if the allegations in the informal conplaint and the

allegations in the formal conplaint are based on the sane facts.
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(3) The counselor shall deternine and prescribe the form of

an informal conplaint and the formof a formal conplaint filed

under this section

(D) (1) Any person described in division (©(1)(a) of this

section that chooses to file an informal conplaint or a fornma

conplaint with the public access counselor shall file the

appropriate conplaint not later than thirty days after the date of

the all eged denial of the person's right to i nspect or copy any

public record under section 149.43 of the Revised Code. Any person

described in division (Q(1)(b) of this section that chooses to

file an informal conplaint or a fornal conplaint with the

counselor shall file the appropriate conplaint not later than

thirty days after the date of the all eged denial of any of the

person's rights under section 121.22 of the Revi sed Code.

(2) An informal conplaint or a formal conplaint is considered

filed on the date the appropriate conplaint is received by the

counsel or_or on the date the appropriate mailed conplaint is

postmarked if the counselor receives that nmiled conplaint npore

than thirty days after the applicable date specified in division
(D) (1) of this section

(E) Upon receiving an infornmal conplaint or a form

conpl ai nt _under division (D)(2) of this section, the public access

counsel or imedi ately shall forward a copy of the appropriate

conplaint to the public entity that is the subject of that
conpl ai nt.

(F) (1) Upon receiving an informal conpl aint under division

(D) (2) of this section, the public access counsel or shall engage

in early intervention, nediation, conciliation, or any other form

of dispute resolution or shall facilitate discussion between the

parties involved in the informal conplaint in order to encourage

those parties to reach an agreenent on the issues raised in the

informal conplaint as soon as practicable.
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(2) If the parties involved in the informal conplaint reach

an _agreenent reqgarding the issues raised in that conplaint, the

counsel or _shall require that the agreenent be in witing and

signed by both parties within seven days after the parties reach

the agreenent. The agreenent is enforceable in a court. A court

that determ nes that a party has violated the agreenent shal

order that party to pay the reasonable attorney's fees of the

other party. If the informal conplaint is based on an all eged

denial by a public office of the conplainant's right to inspect or

copy any public record under section 149.43 of the Revised Code,

if an agreenent is reached under this division between the

conpl ai nant _and the public office involved in that informm

conplaint, and, if a court determnes that that public office

violated the agreenment, the court shall order the public office to

pay statutory damages to the conplainant in the amount specified
in division (€ (2) of section 149.43 of the Revised Code. If the

informal conplaint is based on an all eged denial by a public body

of any of the complainant's rights under section 121.22 of the

Revi sed Code, if an agreenent is reached under this division

bet ween the conpl ai nant _and the public body involved in that

informal conmplaint, and if a court deternm nes that that public

body violated the agreenent, the court shall order the public body

to pay the civil forfeiture to the conplainant in the anpunt

specified in division (1)(2)(a) of section 121.22 of the Revised
Code.

(3) If any early intervention, nediation, conciliation, or

other formof dispute resolution in which the counsel or engages

under division (F)(1) of this section or any di scussi on between

the parties does not result in any agreenent between the parties

on the issues raised in the informal conplaint within fourteen

days after the date of the filing of the informal conplaint, the

conpl ai nant nmay bring an action in court pursuant to the

applicable public access | aw.

Page 35

1043
1044
1045
1046
1047
1048
1049
1050
1051
1052
1053
1054
1055
1056
1057
1058
1059
1060
1061
1062
1063
1064
1065
1066
1067

1068
1069
1070
1071
1072
1073
1074
1075



H. B. No. 256
As Introduced

(G (1) Upon receiving a formal conpl ai nt _under di vi si on

(D)(2) of this section, the public access counsel or_ shal

investigate the facts alleged in the fornmal conplaint.

(2)(a) Except as provided in division (G (2)(b) of this

section, if the parties involved in the formal conplaint reach an

agreenent regarding the issues raised in that conplaint either

before or after an advisory opinion is issued under division

(Q(3) of this section, the counselor shall require that the

agreenent _be in witing and signed by both parties within seven

days after the parties reach the agreenent. The agreenent is

enforceable in a court. A court that deternmnes that a party has

viol ated the agreenent shall order that party to pay the

reasonable attorney's fees of the other party. |If the fornal

conplaint is based on an all eged denial by a public office of the

conplainant's right to i nspect or copy any public record under

section 149.43 of the Revised Code, if an agreenent is reached

under this division between the conplainant _and the public office

involved in that formal conplaint, and if a court determ nes that

that public office violated the agreenent., the court shall order

the public office to pay statutory dannges to the conplainant in

the amount specified in division (C)(2) of section 149.43 of the

Revi sed Code. |f the formal conplaint is based on _an alleged

denial by a public body of any of the conplainant's rights under

section 121.22 of the Revised Code, if an agreenent is reached

under this division between the conpl ai nant _and the public body

involved in that formal conplaint, and if a court determ nes that

that public body violated the agreenent. the court shall order the

public body to pay the civil forfeiture to the conplainant in the

anount specified in division (1)(2)(a) of section 121.22 of the
Revi sed Code.

(b) Division (Q(2)(a) of this section does not apply if the

counselor participated in or facilitated any di scussi on between
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the parties in reaching the agreenent described in that division.

(3)(a) Except as provided in division (G (3)(b) of this

section, the counselor shall issue an advisory opinion on the

formal conplaint not later than fourteen days after the conpl aint

is filed.

(b) If the counselor deternmnes that a formal conplai nt has

priority, the counselor shall issue an advi sory opinion on the

conplaint not |later than seven days after the conplaint is filed.

(4) The counselor shall adopt any necessary rul es

establishing criteria for fornal conplaints that have priority

under this section or any other rules necessary to inplenent the

provi sions of this section.

(5)(a) If the counsel or issues an advi sory opinion _under

division (G (3) of this section that declares that the conpl ai nant

has the right to inspect or copy the public records that are the

subject of the formal conplaint, unless the parties involved in

the fornmal conplaint reach an agreenent under division (G (2) of

this section, the conplainant may present the advisory opinion to

the public office involved in the fornmal conplaint and request the

public office to nake those records available for inspection or

copyi ng by the conpl ai nant pursuant to section 149.43 of the

Revi sed Code. |If the public office denies that request or fails to

pronptly conply with the request, the conpl ai nant nmay bring an

action in court pursuant to that section.

(b) If the counselor issues an advi sory opinion under

division (@(3) of this section that declares that the conpl ai nant

has that right under section 121.22 of the Revised Code that is

the subject of the formal conplaint, unless the parties invol ved

in the formal conplaint reach an agreenent under division (G (2)

of this section, the conplainant may present the advi sory opinion

to the public body involved in the formal conplaint and request
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the public body to conply with section 121.22 of the Revi sed Code

with respect to the conplainant's right that is the subject of the

formal conplaint. If the public body does not conply with section
121.22 of the Revised Code with respect to that right of the

conpl ainant, the conplainant nay bring an action in court pursuant

to that section.

(6) Al advisory opinions issued by the counsel or under

division (G (3) of this section shall state the date of issuance

of the opinion, nane the parties to the formal conpl aint,

summari ze the factual and | egal issues involved, and set forth a

reasoned rationale for the counselor's conclusion, including

citation to legal authority supporting that conclusion. Advisory

opi nions issued by the counselor are public records under section
149. 43 of the Revised Code.

(7) The office of the public access counselor may rely on

past advi sory opinions issued by the counsel or _under division

(G (3) of this section as precedent for that office. Advisory

opi ni ons issued by the counsel or under that division do not bind

any court in interpreting or applving section 121.22 or 149.43 of

the Revised Code. and no court nmay presune that the existence of

an_advi sory opinion issued by the counselor is evidence agai nst or

in favor of a reduction or denial of an award of reasonabl e

attorney's fees to a litigant.

Sec. 2743.34. (A Any person who files an informal conpl ai nt

or a formal conmplaint with the public access counsel or under

section 2743.33 of the Revised Code may withdraw the conpl aint at

any tine by notifying the counselor in witing of the wthdrawal.

Upon withdrawi ng the conplaint, that person may bring an action in

court as authorized by the applicable public access | aw based upon

the sane facts that are the subject matter of the conplaint that

was w t hdr awn.
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(B) Any informal conplaint or any formal conplaint filed with

the public access counsel or under section 2743.33 of the Revised

Code does not toll the running of the period of lintations for

bri ngi ng an action under section 121.22 or 149.43 of the Revised

Code concerning the subject matter of the informal conplaint or

the subject matter of the formal conplaint.

Section 2. That existing sections 121.22 and 149.43 of the

Revi sed Code are hereby repeal ed.

Section 3. Sections 1 and 2 of this act take effect Septenber
29, 2007.

Section 4. Section 149.43 of the Revised Code is presented in
this act as a conposite of the section as anended by both Sub
H B. 9 and Sub. H. B. 141 of the 126th General Assenbly. The
Ceneral Assenbly, applying the principle stated in division (B) of
section 1.52 of the Revised Code that anendnents are to be
har nmoni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.
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