As Reported by the House Health Committee

127th General Assembly
Regular Session H. B. No. 280
2007-2008

Representative Schneider

Cosponsors: Representatives Aslanides, Setzer, Uecker, Brinkman, Flowers,
Combs, Huffman, Zehringer, Widener, Adams, Hite, Jones, Hottinger,
Wachtmann, Seitz, Evans, Latta, Bubp, McGregor, J., Fessler, Wagner,

Wagoner, Collier, Schindel, Wolpert, Coley, Gibbs, Patton, DeGeeter, White,

Bolon, Blessing, Hagan, J., Mandel, Goodwin, Batchelder, Distel, Oelslager,

Brady, Barrett, Sears, Mecklenborg

A BILL

To anend sections 2919.25, 3702.30, and 4731.22 and
to enact section 3701.791 of the Revised Code
requiring facilities that performabortions to
di splay a sign and enhancing the crininal penalty
for causing or attenpting to cause physical harm
to a famly or household nenber who was pregnant

at the time of the of fense.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2919. 25, 3702.30, and 4731.22 be
amended and section 3701. 791 of the Revised Code be enacted to

read as foll ows:

Sec. 2919.25. (A) No person shall know ngly cause or attenpt

to cause physical harmto a fanmly or househol d nenber.

(B) No person shall recklessly cause serious physical harmto

a famly or househol d nmenber.
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(© No person, by threat of force, shall know ngly cause a
famly or household nmenber to believe that the offender will cause

i m1i nent physical harmto the fanily or househol d nenber.

(D) (1) Whoever violates this section is guilty of donmestic

vi ol ence.

(2) Except as otherwi se provided in division (D)(3) e—{(4 to
(5) of this section, a violation of division (C) of this section
is a msdeneanor of the fourth degree, and a violation of division

(A) or (B) of this section is a nisdeneanor of the first degree.

(3) Except as otherwi se provided in division (D)(4) of this
section, if the offender previously has pleaded guilty to or been
convicted of donmestic violence, a violation of an existing or
former nunicipal ordinance or law of this or any other state or
the United States that is substantially sinmlar to domestic
vi ol ence, a violation of section 2903. 14, 2909. 06, 2909. 07,

2911. 12, 2911.211, or 2919.22 of the Revised Code if the victim of
the violation was a fanm |y or household nenber at the tine of the
violation, a violation of an existing or former rmunicipal

ordi nance or law of this or any other state or the United States
that is substantially simlar to any of those sections if the
victimof the violation was a fam |y or househol d nenber at the
time of the commi ssion of the violation, or any of fense of
violence if the victimof the offense was a fanmly or household
menber at the tinme of the comm ssion of the offense, a violation
of division (A) or (B) of this sectionis a felony of the fourth
degree, and a violation of division (C) of this sectionis a

m sdeneanor of the second degree.

(4) If the offender previously has pleaded guilty to or been
convicted of two or nore offenses of donestic violence or two or
nore viol ations or offenses of the type described in division
(D (3) of this section involving a person who was a fanmly or

househol d nenber at the tinme of the violations or offenses, a
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violation of division (A or (B) of this sectionis a felony of
the third degree, and a violation of division (C) of this section

is a msdeneanor of the first degree.

(5) If the offender knew the victimof the violation was

pregnant at the tine of the violation, a violation of division (A

or (B) of this section is a felony of the fifth dedgree and a

violation of division (C) of this section is a nisdeneanor of the

third deagree.

(E) Notwi thstanding any provision of lawto the contrary, no
court or unit of state or |ocal governnment shall charge any fee,
cost, deposit, or noney in connection with the filing of charges
agai nst a person alleging that the person violated this section or
a nuni ci pal ordi nance substantially simlar to this section or in

connection with the prosecution of any charges so filed.

(F) As used in this section and sections 2919. 251 and 2919. 26
of the Revi sed Code:

(1) "Family or household nenber” nmeans any of the foll ow ng:

(a) Any of the following who is residing or has resided with

t he of fender:

(i) A spouse, a person living as a spouse, or a fornmer spouse

of the offender;

(ii) A parent or a child of the of fender, or another person

rel ated by consanguinity or affinity to the offender;

(iii) A parent or a child of a spouse, person living as a
spouse, or former spouse of the offender, or another person
rel ated by consanguinity or affinity to a spouse, person living as

a spouse, or fornmer spouse of the offender.

(b) The natural parent of any child of whomthe offender is

the other natural parent or is the putative other natural parent.

(2) "Person living as a spouse" mnmeans a person who is living
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or has lived with the offender in a comon |aw nmarita

rel ationship, who otherwise is cohabiting with the offender, or
who ot herwi se has cohabited with the offender within five years
prior to the date of the alleged comission of the act in

guesti on.

Sec. 3701.791. (A) As used in this section, "nedical

energency” neans a condition of a pregnant worman that, in the

reasonabl e judgnent of the physician who is attending the wonan,

creates an immedi ate threat of serious risk to the life or

physical health of the wonan from the continuation of the

pregnancy necessitating the i mmedi ate performance or inducenent of

an_abortion.

(B) Except as provided in division (D) of this section, an

office or facility at which abortions are perforned or induced

shall post the notice described in division (C) of this section in

a _conspicuous location in an area of the office or facility that

is accessible to all patients, enployees, and visitors.

The notice shall be displayed on a poster with dinensions of

at | east seventeen inches by eleven inches. The first two

sentences of the notice shall be printed in at |east a

forty-four-point typeface and the remaining lines shall be in at

least a thirty-point typeface.

(C) The departnent of health shall publish the foll ow ng

notice on its internet web site in a manner that can be copi ed and

produced in poster form

"NO ONE CAN FORCE YOU TO HAVE AN ABORTI ON

NO ONE — NOT A PARENT. NOT A HUSBAND., NOT A BOYFRI END — NO

Under Chio | aw, an abortion cannot be legally perforned on
anyone, regardl ess of her age, unless she VO.UNTARI LY CONSENTS to
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havi ng the aborti on.

Chio law requires that, before an abortion can legally be

perforned, the pregnant fenale nust sign a form.indicating that

she consents to having the abortion "voluntarily" and "W THOUT
COERCI ON BY ANY PERSON. "

|F SOVEONE | S TRYING TO FORCE YOU TO HAVE AN ABORTI ON AGAI NST
YOUR WLL:

DO NOT_SI GN THE CONSENT FORM

|F YOU ARE AT AN ABORTION FACILITY, TELL AN EMPLOYEE OF THE
FACI LITY THAT SOVEONE | S TRYING TO FORCE YOU TO HAVE AN ABORTI ON. "

(D) Division (B) of this section does not apply to an office

or facility at which abortions are perfornmed or induced due only

to a nedical energency.

Sec. 3702.30. (A) As used in this section:

(1) "Anbulatory surgical facility" means a facility, whether
or not part of the same organi zation as a hospital, that is
located in a building distinct fromanother in which inpatient

care is provided, and to which any of the follow ng apply:

(a) Qutpatient surgery is routinely perforned in the
facility, and the facility functions separately froma hospital's
i npatient surgical service and fromthe offices of private

physi ci ans, podiatrists, and dentists.

(b) Anesthesia is administered in the facility by an
anest hesi ol ogi st or certified regi stered nurse anesthetist, and
the facility functions separately froma hospital's inpatient
surgi cal service and fromthe offices of private physicians,

podi atrists, and dentists.

(c) The facility applies to be certified by the United States

centers for nedicare and nedi caid services as an anbul atory
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surgi cal center for purposes of reinbursenent under Part B of the
medi care program Part B of Title XVIII of the "Social Security
Act," 79 Stat. 286 (1965), 42 U. S.C A 1395, as anended.

(d) The facility applies to be certified by a national
accrediting body approved by the centers for nedicare and nedicaid
services for purposes of deened conpliance with the conditions for
participating in the nedicare programas an anbul atory surgica

center.

(e) The facility bills or receives fromany third-party
payer, governnental health care program or other person or
government entity any anmbul atory surgical facility fee that is

billed or paid in addition to any fee for professional services.

(f) The facility is held out to any person or governnent
entity as an anbulatory surgical facility or simlar facility by

means of signage, advertising, or other pronotional efforts.

"Anmbul atory surgical facility" does not include a hospital

emer gency depart nent.

(2) "Anmbul atory surgical facility fee" nmeans a fee for
certain overhead costs associated with providing surgical services
in an outpatient setting. A fee is an anbulatory surgical facility
fee only if it directly or indirectly pays for costs associ ated

with any of the foll ow ng:

(a) Use of operating and recovery roomns, preparation areas,

and waiting roonms and | ounges for patients and rel atives;

(b) Admi nistrative functions, record keepi ng, housekeepi ng,

utilities, and rent;

(c) Services provided by nurses, orderlies, technical
personnel, and others involved in patient care related to

provi di ng surgery.

"Anbul atory surgical facility fee" does not include any
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addi tional paynent in excess of a professional fee that is

provi ded to encourage physicians, podiatrists, and dentists to
performcertain surgical procedures in their office or their group
practice's office rather than a health care facility, if the

pur pose of the additional fee is to conpensate for additional cost

incurred in performng office-based surgery.

(3) "Governnental health care prograni has the sane meani ng
as in section 4731.65 of the Revised Code.

(4) "Health care facility" neans any of the foll ow ng:
(a) An anbul atory surgical facility;

(b) A freestanding dialysis center;

(c) Afreestanding inpatient rehabilitation facility;
(d) A freestanding birthing center;

(e) A freestanding radiation therapy center;

(f) A freestanding or nobile diagnostic inmaging center.

(5) "Third-party payer" has the sanme nmeaning as in section
3901. 38 of the Revised Code.

(B) By rule adopted in accordance with sections 3702.12 and
3702. 13 of the Revised Code, the director of health shal
establish quality standards for health care facilities. The
standards may incorporate accreditation standards or other quality

st andards established by any entity recogni zed by the director.

(O Every anbulatory surgical facility shall require that
each physician who practices at the facility conply with all
rel evant provisions in the Revised Code that relate to the

obtaining of informed consent froma patient.

(D) The director shall issue a license to each health care
facility that makes application for a |license and denponstrates to

the director that it nmeets the quality standards established by
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the rul es adopted under division (B) of this section and satisfies
the inforned consent conpliance requirenents specified in division

(O of this section.

(E) (1) Except as provided in section 3702.301 of the Revised
Code, no health care facility shall operate without a |license

i ssued under this section.

(2) If the departnment of health finds that a physician who
practices at a health care facility is not conplying with any
provi sion of the Revised Code related to the obtaining of infornmed
consent froma patient, the departnent shall report its finding to
the state nedical board, the physician, and the health care

facility.

(3) This division does not create, and shall not be construed
as creating, a new cause of action or substantive |legal right
against a health care facility and in favor of a patient who
al l egedly sustains harmas a result of the failure of the
patient's physician to obtain informed consent fromthe patient
prior to performng a procedure on or otherw se caring for the

patient in the health care facility.

(F) The rul es adopted under division (B) of this section

shall include all of the follow ng:

(1) Provisions governing application for, renewal,

suspensi on, and revocation of a license under this section;

(2) Provisions governing orders issued pursuant to section
3702. 32 of the Revised Code for a health care facility to cease
its operations or to prohibit certain types of services provi ded

by a health care facility;

(3) Provisions governing the inposition under section 3702. 32
of the Revised Code of civil penalties for violations of this
section or the rules adopted under this section, including a scale

for deternining the amount of the penalties.
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(G An anbul atory surgical facility that perforns or induces

abortions shall conply with section 3701.791 of the Revised Code.

Sec. 4731.22. (A) The state nedical board, by an affirmative
vote of not fewer than six of its nenbers, nay revoke or may
refuse to grant a certificate to a person found by the board to
have comm tted fraud during the adninistration of the exam nation
for a certificate to practice or to have comritted fraud,

m srepresentation, or deception in applying for or securing any
certificate to practice or certificate of registration issued by
t he board.

(B) The board, by an affirmative vote of not fewer than six
menbers, shall, to the extent permitted by law, limt, revoke, or
suspend an individual's certificate to practice, refuse to
register an individual, refuse to reinstate a certificate, or
reprimand or place on probation the holder of a certificate for

one or nmore of the follow ng reasons:

(1) Permitting one's nane or one's certificate to practice or
certificate of registration to be used by a person, group, or
corporation when the individual concerned is not actually

directing the treatnment given;

(2) Failure to maintain mninmal standards applicable to the
sel ection or adm nistration of drugs, or failure to enpl oy
acceptable scientific methods in the selection of drugs or other

nodal ities for treatnent of disease;

(3) Selling, giving away, personally furnishing, prescribing,
or adm nistering drugs for other than legal and legitimte
t herapeutic purposes or a plea of guilty to, a judicial finding of
guilt of, or a judicial finding of eligibility for intervention in
lieu of conviction of, a violation of any federal or state |aw

regul ati ng the possession, distribution, or use of any drug;

Page 9

226
227

228
229
230
231
232
233
234
235

236
237
238
239
240
241

242
243
244
245

246
247
248
249

250
251
252
253
254
255



H. B. No. 280
As Reported by the House Health Committee

(4) WIIlfully betraying a professional confidence.

For purposes of this division, "willfully betraying a
prof essi onal confidence" does not include providing any
i nformati on, docunents, or reports to a child fatality revi ew
board under sections 307.621 to 307.629 of the Revised Code and
does not include the making of a report of an enployee's use of a
drug of abuse, or a report of a condition of an enpl oyee ot her
than one involving the use of a drug of abuse, to the enployer of
the enpl oyee as described in division (B) of section 2305. 33 of
the Revised Code. Nothing in this division affects the imunity
fromcivil liability conferred by that section upon a physician
who makes either type of report in accordance with division (B) of
enpl oyer, "
and "physician" have the same nmeanings as in section 2305. 33 of
t he Revi sed Code.

that section. As used in this division, "enployee,

(5) Making a false, fraudul ent, deceptive, or m sl eading
statenent in the solicitation of or advertising for patients; in
relation to the practice of medicine and surgery, osteopathic
nmedi ci ne and surgery, podiatric nmedicine and surgery, or a limted
branch of nedicine; or in securing or attenpting to secure any
certificate to practice or certificate of registration issued by
t he board.

As used in this division, "false, fraudulent, deceptive, or
n sl eadi ng statenent” nmeans a statenent that includes a
nm srepresentation of fact, is likely to nmislead or deceive because
of a failure to disclose material facts, is intended or is likely
to create false or unjustified expectations of favorable results,
or includes representations or inplications that in reasonable
probability will cause an ordinarily prudent person to

m sunder st and or be decei ved.

(6) A departure from or the failure to conformto, mninal

standards of care of sinmilar practitioners under the same or
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simlar circunstances, whether or not actual injury to a patient

is established;

(7) Representing, with the purpose of obtaining conpensation
or other advantage as personal gain or for any other person, that
an incurable disease or injury, or other incurable condition, can

be pernmanently cured;

(8) The obtaining of, or attenpting to obtain, noney or
anyt hing of value by fraudul ent misrepresentations in the course

of practice;

(9) Aplea of guilty to, ajudicial finding of guilt of, or a
judicial finding of eligibility for intervention in |lieu of

conviction for, a felony;

(10) Comm ssion of an act that constitutes a felony in this
state, regardless of the jurisdiction in which the act was

conm tted;

(11) A plea of guilty to, a judicial finding of guilt of, or
a judicial finding of eligibility for intervention in lieu of

conviction for, a m sdeneanor committed in the course of practice;

(12) Commission of an act in the course of practice that
constitutes a m sdenmeanor in this state, regardl ess of the

jurisdiction in which the act was conmitted;
(13) A plea of guilty to, a judicial finding of guilt of, or
a judicial finding of eligibility for intervention in lieu of

conviction for, a m sdeneanor involving noral turpitude;

(14) Commi ssion of an act involving noral turpitude that
constitutes a mi sdeneanor in this state, regardl ess of the

jurisdiction in which the act was conm tted;

(15) Violation of the conditions of limtation placed by the

board upon a certificate to practice;

(16) Failure to pay license renewal fees specified in this
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chapt er;

(17) Except as authorized in section 4731.31 of the Revised
Code, engaging in the division of fees for referral of patients,
or the receiving of a thing of value in return for a specific

referral of a patient to utilize a particular service or business;

(18) Subject to section 4731.226 of the Revised Code,
violation of any provision of a code of ethics of the Anerican
nmedi cal association, the American osteopathic association, the
American podiatric nedical association, or any other national
prof essi onal organizations that the board specifies by rule. The
state nedi cal board shall obtain and keep on file current copies
of the codes of ethics of the various national professiona
organi zations. The individual whose certificate is being suspended
or revoked shall not be found to have violated any provision of a
code of ethics of an organization not appropriate to the

i ndi vi dual ' s profession.

For purposes of this division, a "provision of a code of
ethics of a national professional organization" does not include
any provision that would preclude the nmaking of a report by a
physi ci an of an enpl oyee's use of a drug of abuse, or of a
condition of an enpl oyee other than one involving the use of a
drug of abuse, to the enployer of the enployee as described in
di vision (B) of section 2305.33 of the Revised Code. Nothing in
this division affects the immunity fromcivil liability conferred
by that section upon a physician who nmakes either type of report
in accordance with division (B) of that section. As used in this
di vi sion, "enployee," "enployer," and "physician" have the sane

nmeani ngs as in section 2305.33 of the Revised Code.

(19) Inability to practice according to acceptable and
prevailing standards of care by reason of nental illness or
physical illness, including, but not limted to, physical

deterioration that adversely affects cognitive, notor, or
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perceptive skills.

In enforcing this division, the board, upon a showi ng of a
possi bl e violation, may conpel any individual authorized to
practice by this chapter or who has subrmitted an application
pursuant to this chapter to submit to a nental exam nation
physi cal exam nation, including an HV test, or both a nental and
a physical exam nation. The expense of the exam nation is the
responsibility of the individual conpelled to be exam ned. Failure
to submit to a nental or physical exam nation or consent to an HV
test ordered by the board constitutes an adnission of the
al | egations agai nst the individual unless the failure is due to
ci rcunmst ances beyond the individual's control, and a default and
final order may be entered w thout the taking of testinony or
presentation of evidence. |If the board finds an individual unable
to practice because of the reasons set forth in this division, the
board shall require the individual to subnmit to care, counseling,
or treatnent by physicians approved or designated by the board, as
a condition for initial, continued, reinstated, or renewed
authority to practice. An individual affected under this division
shall be afforded an opportunity to denonstrate to the board the
ability to resunme practice in conpliance with acceptabl e and
prevail i ng standards under the provisions of the individual's
certificate. For the purpose of this division, any individual who
applies for or receives a certificate to practice under this
chapter accepts the privilege of practicing in this state and, by
so doi ng, shall be deened to have given consent to subnit to a
ment al or physical examination when directed to do so in witing
by the board, and to have waived all objections to the
adm ssibility of testinmony or exami nation reports that constitute

a privileged communi cation

(20) Except when civil penalties are inposed under section
4731. 225 or 4731.281 of the Revised Code, and subject to section
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4731. 226 of the Revised Code, violating or attenpting to violate,
directly or indirectly, or assisting in or abetting the violation
of, or conspiring to violate, any provisions of this chapter or

any rule pronul gated by the board.

This division does not apply to a violation or attenpted
violation of, assisting in or abetting the violation of, or a
conspiracy to violate, any provision of this chapter or any rule
adopted by the board that woul d preclude the making of a report by
a physician of an enpl oyee's use of a drug of abuse, or of a
condi ti on of an enpl oyee other than one involving the use of a
drug of abuse, to the enployer of the enployee as described in
di vision (B) of section 2305.33 of the Revised Code. Nothing in
this division affects the inmmnity fromcivil liability conferred
by that section upon a physician who makes either type of report
in accordance with division (B) of that section. As used in this
"enpl oyer, "
nmeani ngs as in section 2305.33 of the Revised Code.

di vi si on, "enpl oyee, and "physician" have the sane

(21) The violation of section 3701.79 of the Revised Code or
of any abortion rule adopted by the public health council pursuant
to section 3701. 341 of the Revised Code;

(22) Any of the followi ng actions taken by the agency
responsi ble for regulating the practice of nedicine and surgery,
ost eopat hi ¢ nedi ci ne and surgery, podiatric nedicine and surgery,
or the limted branches of nedicine in another jurisdiction, for
any reason other than the nonpaynent of fees: the limtation
revocati on, or suspension of an individual's |license to practice;
acceptance of an individual's license surrender; denial of a
license; refusal to renew or reinstate a |icense; inposition of

probation; or issuance of an order of censure or other reprimand;

(23) The violation of section 2919.12 of the Revised Code or
the performance or inducenent of an abortion upon a pregnant woman

with actual know edge that the conditions specified in division
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(B) of section 2317.56 of the Revised Code have not been satisfied
or with a heedless indifference as to whether those conditions
have been satisfied, unless an affirnative defense as specified in
division (H)(2) of that section would apply in a civil action

aut hori zed by division (H)(1) of that section;

(24) The revocation, suspension, restriction, reduction, or
termnation of clinical privileges by the United States departnent
of defense or departnent of veterans affairs or the term nation or
suspension of a certificate of registration to prescribe drugs by
the drug enforcenment administration of the United States

departnment of justice;

(25) Term nation or suspension fromparticipation in the
medi care or nedicaid prograns by the department of health and
human services or other responsible agency for any act or acts
that also would constitute a violation of division (B)(2), (3),
(6), (8), or (19) of this section;

(26) Inpairnment of ability to practice according to
acceptabl e and prevailing standards of care because of habitual or
excessive use or abuse of drugs, alcohol, or other substances that

inmpair ability to practice.

For the purposes of this division, any individual authorized
to practice by this chapter accepts the privilege of practicing in
this state subject to supervision by the board. By filing an
application for or holding a certificate to practice under this
chapter, an individual shall be deenmed to have given consent to
subnit to a nmental or physical exami nation when ordered to do so
by the board in witing, and to have waived all objections to the
adm ssibility of testinmony or examination reports that constitute

privil eged conmuni cati ons.

If it has reason to believe that any individual authorized to

practice by this chapter or any applicant for certification to
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practice suffers such inpairnment, the board may conpel the
individual to subnit to a nmental or physical exam nation, or both.
The expense of the exami nation is the responsibility of the

i ndi vidual conpelled to be exanmi ned. Any nental or physical

exam nation required under this division shall be undertaken by a
treatment provider or physician who is qualified to conduct the

exam nation and who is chosen by the board.

Failure to subnmit to a nental or physical exanination ordered
by the board constitutes an admi ssion of the allegations agai nst
the individual unless the failure is due to circunstances beyond
the individual's control, and a default and final order nay be
entered without the taking of testinony or presentation of
evidence. If the board determines that the individual's ability to
practice is inpaired, the board shall suspend the individual's
certificate or deny the individual's application and shall require
the individual, as a condition for initial, continued, reinstated,

or renewed certification to practice, to subnit to treatnent.

Before being eligible to apply for reinstatenent of a
certificate suspended under this division, the inpaired
practitioner shall denonstrate to the board the ability to resune
practice in conpliance with acceptable and prevailing standards of
care under the provisions of the practitioner's certificate. The
denonstration shall include, but shall not be limted to, the

fol | owi ng:

(a) Certification froma treatnment provider approved under
section 4731.25 of the Revised Code that the individual has

successfully conpleted any required inpatient treatnent;

(b) Evidence of continuing full conpliance with an aftercare

contract or consent agreenent;

(c) Two witten reports indicating that the individual's

ability to practice has been assessed and that the individual has
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been found capabl e of practicing according to acceptable and
prevailing standards of care. The reports shall be nade by
i ndi vidual s or providers approved by the board for naking the

assessnents and shall describe the basis for their determ nation

The board may reinstate a certificate suspended under this
division after that denonstration and after the individual has

entered into a witten consent agreenent.

When the inpaired practitioner resunes practice, the board
shall require continued nonitoring of the individual. The
nonitoring shall include, but not be linmted to, conpliance with
the witten consent agreement entered into before reinstatenent or
with conditions inposed by board order after a hearing, and, upon
term nation of the consent agreenent, subm ssion to the board for
at least two years of annual witten progress reports nmade under
penalty of perjury stating whether the individual has naintai ned

sobriety.

(27) A second or subsequent violation of section 4731.66 or
4731. 69 of the Revised Code;

(28) Except as provided in division (N} of this section:

(a) Waiving the paynent of all or any part of a deductible or
copayment that a patient, pursuant to a health insurance or health
care policy, contract, or plan that covers the individual's
services, otherwi se would be required to pay if the waiver is used
as an enticenent to a patient or group of patients to receive

health care services fromthat individual

(b) Advertising that the individual will waive the paynent of
all or any part of a deductible or copaynent that a patient,
pursuant to a health insurance or health care policy, contract, or
pl an that covers the individual's services, otherw se would be

required to pay.

(29) Failure to use universal blood and body fluid
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precauti ons established by rul es adopted under section 4731.051 of
t he Revi sed Code;

(30) Failure to provide notice to, and recei ve acknow edgnent
of the notice from a patient when required by section 4731.143 of
the Revised Code prior to providi ng nonemergency professiona
services, or failure to maintain that notice in the patient's

file;

(31) Failure of a physician supervising a physician assistant
to maintain supervision in accordance with the requirenments of
Chapter 4730. of the Revised Code and the rul es adopted under that

chapt er;

(32) Failure of a physician or podiatrist to enter into a
standard care arrangenent with a clinical nurse specialist,
certified nurse-mdwife, or certified nurse practitioner wth whom
the physician or podiatrist is in collaboration pursuant to
section 4731.27 of the Revised Code or failure to fulfill the
responsibilities of collaboration after entering into a standard

care arrangenent;

(33) Failure to conply with the ternms of a consult agreenent
entered into with a pharmaci st pursuant to section 4729.39 of the
Revi sed Code;

(34) Failure to cooperate in an investigation conducted by
the board under division (F) of this section, including failure to
comply with a subpoena or order issued by the board or failure to
answer truthfully a question presented by the board at a
deposition or in witten interrogatories, except that failure to
cooperate with an investigation shall not constitute grounds for
di scipline under this section if a court of conpetent jurisdiction
has i ssued an order that either guashes a subpoena or permts the

i ndividual to withhold the testinony or evidence in issue;

(35) Failure to supervise an acupuncturist in accordance with
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Chapter 4762. of the Revised Code and the board's rules for

supervi sion of an acupuncturi st;

(36) Failure to supervise an anesthesiol ogi st assistant in
accordance with Chapter 4760. of the Revised Code and the board's

rules for supervision of an anesthesi ol ogi st assi stant;

(37) Assisting suicide as defined in section 3795.01 of the
Revi sed Code;_

(38) Performng or inducing an abortion at an office or

facility with knowl edge that the office or facility fails to post

the notice required under section 3701.791 of the Revised Code.

(C Disciplinary actions taken by the board under divisions
(A) and (B) of this section shall be taken pursuant to an
adj udi cati on under Chapter 119. of the Revised Code, except that
inlieu of an adjudication, the board nay enter into a consent
agreenment with an individual to resolve an allegation of a
violation of this chapter or any rul e adopted under it. A consent
agreenent, when ratified by an affirmati ve vote of not fewer than
si x nenbers of the board, shall constitute the findings and order
of the board with respect to the matter addressed in the
agreenent. If the board refuses to ratify a consent agreenent, the
adm ssions and findings contained in the consent agreenent shal

be of no force or effect.

If the board takes disciplinary action against an individual
under division (B) of this section for a second or subsequent plea
of guilty to, or judicial finding of guilt of, a violation of
section 2919. 123 of the Revised Code, the disciplinary action
shal | consist of a suspension of the individual's certificate to
practice for a period of at | east one year or, if determn ned
appropriate by the board, a nore serious sanction involving the
individual's certificate to practice. Any consent agreenent

entered into under this division with an individual that pertains
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to a second or subsequent plea of guilty to, or judicial finding
of guilt of, a violation of that section shall provide for a
suspension of the individual's certificate to practice for a
period of at |east one year or, if determ ned appropriate by the
board, a nore serious sanction involving the individual's

certificate to practice.

(D) For purposes of divisions (B)(10), (12), and (14) of this
section, the comri ssion of the act nay be established by a finding
by the board, pursuant to an adjudication under Chapter 119. of
the Revised Code, that the individual commtted the act. The board
does not have jurisdiction under those divisions if the trial
court renders a final judgnment in the individual's favor and that
judgnent is based upon an adjudication on the nerits. The board
has jurisdiction under those divisions if the trial court issues

an order of dismissal upon technical or procedural grounds.

(E) The sealing of conviction records by any court shall have
no effect upon a prior board order entered under this section or
upon the board's jurisdiction to take action under this section
i f, based upon a plea of guilty, a judicial finding of guilt, or a
judicial finding of eligibility for intervention in |lieu of
conviction, the board issued a notice of opportunity for a hearing
prior to the court's order to seal the records. The board shal
not be required to seal, destroy, redact, or otherwi se nodify its

records to reflect the court's sealing of conviction records.

(F)(1) The board shall investigate evidence that appears to
show that a person has violated any provision of this chapter or
any rul e adopted under it. Any person may report to the board in a
signed witing any infornmation that the person may have that
appears to show a violation of any provision of this chapter or
any rul e adopted under it. In the absence of bad faith, any person
who reports informati on of that nature or who testifies before the

board in any adjudi cati on conducted under Chapter 119. of the
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Revi sed Code shall not be liable in danages in a civil action as a
result of the report or testinony. Each conplaint or allegation of
a violation received by the board shall be assigned a case nunber

and shall be recorded by the board.

(2) Investigations of alleged violations of this chapter or
any rul e adopted under it shall be supervised by the supervising
nmenber el ected by the board in accordance with section 4731. 02 of
the Revised Code and by the secretary as provided in section
4731. 39 of the Revised Code. The president may desi gnate anot her
menber of the board to supervise the investigation in place of the
supervi sing nmenber. No menber of the board who supervises the
i nvestigation of a case shall participate in further adjudication

of the case.

(3) In investigating a possible violation of this chapter or
any rul e adopted under this chapter, the board may adni ni ster
oat hs, order the taking of depositions, issue subpoenas, and
conmpel the attendance of witnesses and production of books,
accounts, papers, records, docunents, and testinony, except that a
subpoena for patient record information shall not be issued
wi t hout consultation with the attorney general's office and
approval of the secretary and supervising nmenber of the board.
Bef ore i ssuance of a subpoena for patient record information, the
secretary and supervising nenber shall determ ne whether there is
probabl e cause to believe that the conplaint filed alleges a
violation of this chapter or any rul e adopted under it and that
the records sought are relevant to the alleged violation and
material to the investigation. The subpoena may apply only to
records that cover a reasonable period of time surrounding the

al | eged viol ati on.

On failure to conply with any subpoena i ssued by the board
and after reasonable notice to the person being subpoenaed, the

board nmay nove for an order conpelling the production of persons
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or records pursuant to the Rules of Civil Procedure.

A subpoena issued by the board may be served by a sheriff,
the sheriff's deputy, or a board enpl oyee desi ghated by the board.
Servi ce of a subpoena issued by the board nay be made by
delivering a copy of the subpoena to the person naned therein
reading it to the person, or leaving it at the person's usua
pl ace of residence. Wien the person being served is a person whose
practice is authorized by this chapter, service of the subpoena
may be nmade by certified mail, restricted delivery, return receipt
requested, and the subpoena shall be deened served on the date
delivery is nade or the date the person refuses to accept

del i very.

A sheriff's deputy who serves a subpoena shall receive the
sane fees as a sheriff. Each witness who appears before the board
i n obedi ence to a subpoena shall receive the fees and nil eage
provided for witnesses in civil cases in the courts of conmon

pl eas.

(4) Al hearings and investigations of the board shall be
consi dered civil actions for the purposes of section 2305. 252 of
t he Revi sed Code.

(5) Information received by the board pursuant to an
i nvestigation is confidential and not subject to discovery in any

civil action.

The board shall conduct all investigations and proceedings in
a manner that protects the confidentiality of patients and persons
who file conplaints with the board. The board shall not nmake
public the names or any other identifying information about
patients or conpl ai nants unl ess proper consent is given or, in the
case of a patient, a waiver of the patient privilege exists under
di vision (B) of section 2317.02 of the Revised Code, except that

consent or a waiver of that nature is not required if the board
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possesses reliable and substantial evidence that no bona fide

physi ci an-patient relationship exists.

The board may share any information it receives pursuant to
an investigation, including patient records and patient record
information, with | aw enforcenent agencies, other licensing
boards, and other governmental agencies that are prosecuting,
adj udi cating, or investigating alleged violations of statutes or
adm nistrative rules. An agency or board that receives the
information shall conply with the sane requirenents regarding
confidentiality as those with which the state nedi cal board nust
conmply, notwi thstanding any conflicting provision of the Revised
Code or procedure of the agency or board that applies when it is
dealing with other information in its possession. In a judicial
proceeding, the information nay be admitted into evidence only in
accordance with the Rul es of Evidence, but the court shall require
that appropriate neasures are taken to ensure that confidentiality
is maintained with respect to any part of the infornmation that
contai ns names or other identifying information about patients or
conpl ai nants whose confidentiality was protected by the state
medi cal board when the information was in the board s possession
Measures to ensure confidentiality that nay be taken by the court
include sealing its records or deleting specific information from

its records.

(6) On a quarterly basis, the board shall prepare a report
that docunents the disposition of all cases during the preceding
three nonths. The report shall contain the follow ng information

for each case with which the board has conpleted its activities:

(a) The case nunber assigned to the conplaint or alleged

vi ol ati on;

(b) The type of certificate to practice, if any, held by the

i ndi vi dual agai nst whom the conplaint is directed,
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(c) A description of the allegations contained in the

conpl ai nt;
(d) The disposition of the case.

The report shall state how many cases are still pending and
shall be prepared in a manner that protects the identity of each
person involved in each case. The report shall be a public record
under section 149.43 of the Revised Code.

(G If the secretary and supervising nmenber determnine that
there is clear and convincing evidence that an individual has
violated division (B) of this section and that the individual's
continued practice presents a danger of imediate and serious harm
to the public, they may reconmend that the board suspend the
individual's certificate to practice without a prior hearing.
Witten allegations shall be prepared for consideration by the

boar d.

The board, upon review of those allegations and by an
affirmative vote of not fewer than six of its nenbers, excluding
the secretary and supervising nenber, may suspend a certificate
wi thout a prior hearing. A telephone conference call may be
utilized for reviewing the allegations and taking the vote on the

sunmmary suspensi on

The board shall issue a witten order of suspension by
certified nail or in person in accordance with section 119. 07 of
the Revised Code. The order shall not be subject to suspension by
the court during pendency of any appeal filed under section 119.12
of the Revised Code. If the individual subject to the sumary
suspensi on requests an adjudi catory hearing by the board, the date
set for the hearing shall be within fifteen days, but not earlier
than seven days, after the individual requests the hearing, unless

ot herwi se agreed to by both the board and the individual.

Any sumrary suspensi on i nposed under this division shal
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remain in effect, unless reversed on appeal, until a final

adj udi cative order issued by the board pursuant to this section
and Chapter 119. of the Revised Code becones effective. The board
shall issue its final adjudicative order within sixty days after
completion of its hearing. Afailure to issue the order within
sixty days shall result in dissolution of the sunmary suspension
order but shall not invalidate any subsequent, final adjudicative

order.

(H If the board takes action under division (B)(9), (11), or
(13) of this section and the judicial finding of guilt, guilty
plea, or judicial finding of eligibility for intervention in lieu
of conviction is overturned on appeal, upon exhaustion of the
crimnal appeal, a petition for reconsideration of the order may
be filed with the board along with appropriate court documnents.
Upon receipt of a petition of that nature and supporting court
docunents, the board shall reinstate the individual's certificate
to practice. The board may then hol d an adjudi cati on under Chapter
119. of the Revised Code to determ ne whether the individua
conmtted the act in question. Notice of an opportunity for a
hearing shall be given in accordance with Chapter 119. of the
Revi sed Code. |If the board finds, pursuant to an adjudication held
under this division, that the individual commtted the act or if
no hearing is requested, the board may order any of the sanctions

identified under division (B) of this section.

(1) The certificate to practice issued to an individual under
this chapter and the individual's practice in this state are
automatically suspended as of the date of the individual's second
or subsequent plea of qguilty to, or judicial finding of guilt of,
a violation of section 2919. 123 of the Revised Code, or the date
the individual pleads guilty to, is found by a judge or jury to be
guilty of, or is subject to a judicial finding of eligibility for

intervention in lieu of conviction in this state or treatnent or
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intervention in lieu of conviction in another jurisdiction for any
of the following crimnal offenses in this state or a
substantially equivalent crimnal offense in another jurisdiction:
aggravat ed nurder, murder, voluntary mansl aughter, fel onious
assaul t, ki dnapping, rape, sexual battery, gross sexua

i mposi tion, aggravated arson, aggravated robbery, or aggravated
burglary. Continued practice after suspension shall be considered

practicing without a certificate.

The board shall notify the individual subject to the
suspension by certified mail or in person in accordance with
section 119.07 of the Revised Code. If an individual whose
certificate is automatically suspended under this division fails
to make a tinely request for an adjudication under Chapter 119. of
the Revised Code, the board shall do whichever of the following is
appl i cabl e:

(1) If the automatic suspension under this divisionis for a
second or subsequent plea of guilty to, or judicial finding of
guilt of, a violation of section 2919.123 of the Revised Code, the
board shall enter an order suspending the individual's certificate
to practice for a period of at |east one year or, if determ ned
appropriate by the board, inposing a nore serious sanction

involving the individual's certificate to practi ce.

(2) In all circunmstances in which division (1)(1) of this
section does not apply, enter a final order permanently revoking

the individual's certificate to practi ce.

(J) If the board is required by Chapter 119. of the Revised
Code to give notice of an opportunity for a hearing and if the
i ndi vidual subject to the notice does not tinmely request a hearing
in accordance with section 119.07 of the Revised Code, the board
is not required to hold a hearing, but nmay adopt, by an
affirmati ve vote of not fewer than six of its nmenbers, a final

order that contains the board' s findings. In that final order, the
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board may order any of the sanctions identified under division (A

or (B) of this section

(K) Any action taken by the board under division (B) of this
section resulting in a suspension frompractice shall be
acconpanied by a witten statenment of the conditions under which
the individual's certificate to practice nmay be reinstated. The
board shall adopt rul es governing conditions to be inposed for
reinstatenent. Reinstatenent of a certificate suspended pursuant
to division (B) of this section requires an affirmative vote of

not fewer than six nenbers of the board.

(L) Wien the board refuses to grant a certificate to an
applicant, revokes an individual's certificate to practi ce,
refuses to register an applicant, or refuses to reinstate an
individual's certificate to practice, the board nay specify that
its action is pernmanent. An individual subject to a pernanent
action taken by the board is forever thereafter ineligible to hold
a certificate to practice and the board shall not accept an
application for reinstatenent of the certificate or for issuance

of a new certificate.

(M Notw t hstandi ng any ot her provision of the Revised Code,
all of the follow ng apply:

(1) The surrender of a certificate issued under this chapter
shall not be effective unless or until accepted by the board.
Rei nstatenment of a certificate surrendered to the board requires

an affirmati ve vote of not fewer than six nenbers of the board.

(2) An application for a certificate made under the
provi sions of this chapter may not be w thdrawn without approval
of the board.

(3) Failure by an individual to renew a certificate of
registration in accordance with this chapter shall not renove or

linmt the board's jurisdiction to take any disciplinary action
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under this section against the individual

(N) Sanctions shall not be inposed under division (B)(28) of
this section agai nst any person who wai ves deducti bl es and

copaynents as foll ows:

(1) I'n conpliance with the health benefit plan that expressly
all ows such a practice. Waiver of the deductibles or copaynents
shall be nade only with the full know edge and consent of the plan
purchaser, payer, and third-party adninistrator. Docunentation of

the consent shall be made avail able to the board upon request.

(2) For professional services rendered to any other person
aut hori zed to practice pursuant to this chapter, to the extent

all owed by this chapter and rul es adopted by the board.

(O Under the board's investigative duties described in this
section and subject to division (F) of this section, the board
shal | develop and inplenent a quality intervention program
desi gned to inprove through renedi al education the clinical and
comuni cation skills of individuals authorized under this chapter
to practice medicine and surgery, osteopathic medicine and
surgery, and podiatric nmedicine and surgery. In devel oping and
i mpl ementing the quality intervention program the board may do

all of the foll ow ng:

(1) Ofer in appropriate cases as determ ned by the board an
educati onal and assessnment program pursuant to an investigation

t he board conducts under this section;

(2) Select providers of educational and assessnent services,

including a quality intervention program panel of case reviewers;

(3) Make referrals to educational and assessnent service
provi ders and approve individual educational prograns reconmended
by those providers. The board shall nonitor the progress of each
i ndi vi dual undertaki ng a recomrended i ndi vi dual educati onal

pr ogr am
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(4) Determine what constitutes successful conpletion of an
i ndi vi dual educational program and require further nonitoring of
the individual who conpleted the programor other action that the

board determines to be appropriate;

(5) Adopt rules in accordance with Chapter 119. of the
Revi sed Code to further inplenent the quality intervention

progr am

An i ndividual who participates in an individual educationa
program pursuant to this division shall pay the financial

obligations arising fromthat educational program

Section 2. That existing sections 2919.25, 3702.30, and
4731. 22 of the Revised Code are hereby repeal ed.
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