As Introduced

127th General Assembly
Regular Session H. B. No. 288
2007-2008

Representatives Foley, Letson

Cosponsors: Representatives Yuko, Okey, Stewart, D., Luckie, Hagan, R.,
Heard, Harwood, Skindell, Brady, Mallory, Domenick, Yates, Fende, Bolon,
Dyer

A BILL

To enact sections 5733.60, 5733.61, 5733.62, 5733.63,
5733. 64, 5733.65, 5733.66, 5733.67, and 5733.68 of
the Revised Code to | evy an annual tax on the net
i ncome of a petrol eum busi ness engaged in, or that
is part of a unitary business engaged in, the

busi ness of petrol eum refining.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5733.60, 5733.61, 5733.62, 5733.63,
5733.64, 5733.65, 5733.66, 5733.67, and 5733.68 of the Revised

Code be enacted to read as fol | ows:

Sec. 5733.60. As used in sections 5733.60 to 5733.68 of the
Revi sed Code:

(A) "Taxable year" neans the period prescribed by division
(A) of section 5733.031 of the Revised Code.

(B) "Tax vear" neans the cal endar yvear in and for which the

tax i nposed by section 5733.61 of the Revised Code is required to
be paid.
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(C) "Taxpaver" neans a corporation subject to the tax inposed

by section 5733.61 of the Revi sed Code.

(D) "Net inconme" has the sane nmeaning as in division (1) of

section 5733.04 of the Revised Code, except that the adjustnments
prescribed by divisions (1)(1), (1)(1)(a). and (1)(14) to (18) of

that section do not apply to the conputation of net incone for the

pur pose of the tax | evied under section 5733.61 of the Revised

Code, and the adjustnent prescribed by division (1)(3) of that
section shall be nodified by substituting "5733.61" for "5733.06"

wher ever "5733. 06" appears in that division.

(E) "Petrol eum busi ness" neans a corporation engaged, during

the tax year, in the exploration. production, refining.

manuf act uri ng, processing, transportation, and nmarketing of oil

and gas, or of any commbdity. product, or feedstock derived from

oil or gas, or a corporation that is a partner in a partnership

engaged in those business activities.

(F) "Petroleumrefining” neans refining crude petroleuminto

refined petroleumby fractionation. straight distillation of crude

oil, cracking, or simlar nethods.

(G "Corporation" neans any corporation as defined by the

laws of this state or organization of any kind treated as a

corporation for tax purposes under the laws of this state,

wherever located, which if it were doing business in this state

woul d be a taxpayer. The busi ness conducted by a pass-through

entity that is directly or indirectly held by a corporation shal

be considered the business of the corporation to the extent of the

corporation's distributive share of the pass-through entity's

i ncone.

(H "Pass-through entity" has the same neaning as in division

(O of section 5733.04 of the Revised Code.

(1) "Qualifying controlled group” has the sane neaning as in
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section 5733.04 of the Revi sed Code.

(J) "Unitary business" neans _a qualifying controlled group,

the menbers of which are sufficiently interdependent, integrated,

and interrelated through their activities so as to provide a

synergy and nutual benefit that produces a sharing or exchange of

val ue anong them and a significant flow of value to the separate

parts. Any business conducted by a pass-through entity shall be

treated as conducted by its equity owners, whether directly held

or indirectly held through a series of pass-through entities, to

the extent of the equity owner's distributive share of the

pass-through entity's incone. regardl ess of the percentage of the

equity owner's interest or distributive or any other share of

pass-through entity incone. A business conducted directly or

indirectly by one corporation is unitary with that portion of a

busi ness conducted by another corporation through its direct or

indirect interest in a pass-through entity if there is a synerqgy.

exchange, and flow of value between the two parts of the business

and the two corporations are nenbers of the sanme qualifyving

controll ed group.

(K "United States" neans the fifty states of the United

States, the District of Colunbia, and United States territories

and possessi ons.

(L) "Tax haven" neans a jurisdiction for which either of the

following is true during the tax yvear in guestion

(1) The jurisdiction is identified by the organi zati on for

econoni ¢ co-operation and devel opnent (OECD) as a tax haven or as

havi ng a harnful preferential tax regine;

(2) The jurisdiction exhibits both of the foll ow ng

characteristics regardl ess of whether it is listed by the CECD as

an_uncooperative tax haven

(a) The jurisdiction has no or nom nal effective tax on the
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rel evant incone; and

(b) Any one of the following is true:

(i) The jurisdiction has | aws or practices that prevent

effective exchange of information for tax purposes with other

governments on taxpayers benefiting fromthe tax reqine;

(ii) The jurisdiction has a tax reginme that |acks

transparency. For this purpose, a tax reqgine |acks transparency if

the details of leqgislative, legal, or adm nistrative provisions

are not open and apparent or are not consistently applied anong

sinmlarly situated taxpayers, or if the informati on needed by tax

authorities to deternmne a taxpayer's correct tax liability, such

as accounting records and underlyi ng docunentation, is not

adequately avail abl e;

(iii) The jurisdiction facilitates the establishnent of

foreign-owned entities without the need for a | ocal substantive

presence or prohibits foreign-owned entities from havi ng any

commercial inpact on the | ocal econony;

(iv) The jurisdiction explicitly or inplicitly excludes the

jurisdiction's resident taxpayers fromtaking advantage of the tax

regine's benefits or prohibits enterprises that benefit fromthe

regine fromoperating in the jurisdiction's domestic market:

(v) The jurisdiction has created a tax regine that is

favorabl e for tax avoi dance based upon an overall assessnent of

relevant factors, including whether the jurisdiction has a

significant untaxed of fshore financial or other services sector

relative to its overall econony.

Sec. 5733.61. For the purpose of pronpting energy-efficient

nodes of transportation and advanced energy production technol ogy,

atax is levied annually, neasured by the net incone of each

pet r ol eum busi ness doi ng business in this state, owni ng or using
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its capital or property in this state, holding a certificate of

conpliance with the laws of this state authorizing it to do

business in this state, or otherwi se having nexus in or with this

state under the Constitution of the United States during the

cal endar year during which the tax is payable. The tax equals

ei ght and one-half per cent nmultiplied by the ambunt by which the

petrol eum busi ness's net incone for the petrol eum busi ness's

t axabl e year exceeds one nmillion dollars. A petroleumbusiness is

not subject to the tax levied by this section if its only business

is the ownership or operation of a facility in this state to

di spense notor fuel for retail sale, or if neither the petrol eum

busi ness nor _any of the nenbers of its unitary business is engaged

in the business of petroleumrefining during the five nost

recently concluded tax years. The tax | evied under this section is

in addition to any other tax, including the tax |evied under
Chapter 5751. of the Revi sed Code.

Sec. 5733.62. No taxpayer may increase the price of its

petrol eum products to recapture fromthe custoner the anount of
tax due under section 5733.61 of the Revised Code. The tax

conmi ssioner nay audit the books and records of the taxpaver and

the nenbers of the taxpaver's unitary business to ensure

conpliance with this section. Woever violates this section shal

be subject to a civil penalty equal to twice the sumof the

penalties that may be charged under section 5733.28 of the Revised

Code plus interest at the rate per annum prescribed by section

5703. 47 of the Revised Code fromthe date of the violation unti

the penalty is paid in full

Sec. 5733.63. A taxpayer's net incone subject to the tax

| evied by section 5733.61 of the Revised Code equals the sum of

the taxpayer's net nonbusi ness incone all ocated and apportioned to
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this state plus the taxpayer's net business incone apportioned to

this state, and shall be conputed as foll ows:

(A) (1) The net business incone of a taxpayer engaged in a

uni tary business with one or nore other corporations shall be

conbined with that of all nenbers of its unitary business. Each

nenber's net incone shall be deternmned in the sane manner _as if

the nenber were a taxpaver. Intercorporate transactions, including

di vidends or distributions, between nenbers of the unitary

busi ness shall be elim nat ed.

(2) The net business incone of the unitary business shall be

apportioned to this state pursuant to division (B)(2) of section

5733.05 of the Revised Code. Unless otherw se required by the tax

conmi ssioner _under _division (B) of section 5733.64 of the Revised

Code, the factors used in the formulas in division (B)(2) of

section 5733.05 of the Revised Code shall be the conmbined totals

of the factors for each nenber of the unitary business after the

elimnation of any intercorporate transactions. Permtted

exenptions and deductions, if any, shall be taken in the sane

nanner _as if each nenber of the unitary business filed a separate

report.

(3) The net business incone of the unitary business

apportioned to this state shall be prorated to the taxpayer on the

basis of the taxpayer's proportionate share of the factors used to

apportion the net business incone of the unitary business, unless

otherwi se required by the tax comm SSi oner.

(B) The taxpayer's net nonbusi ness incone shall be allocated

to this state pursuant to section 5733.051 of the Revised Code.

Intercorporate transactions shall be elim nated.

Sec. 5733.64. (A) A taxpaver engaged in a unitary business

with one or nore other corporations shall file a report that
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conbi nes the net incones of all nmenbers of the unitary business,

i ncl udes the apportionnent factors of each nenber, and discl oses

such other information as may be required by the tax conm Ssioner.

If the conmi ssioner determ nes that the reported incone or |oss of

a taxpaver _engaged in a unitary business with any person not

i ncl uded pursuant to this division represents an avoi dance or

evasi on of tax by such taxpayer, the comm ssioner nmay require al

or any part of the incone and associ ated apporti onnent factors of

such person to be included in the taxpayer's report.

(B) The tax comm ssioner may require the report to include

the net incone and associ ated apportionnent factors of any person

that is not included pursuant to division (A of this section, but

that is a nenber of a unitary business, in order to reflect proper

apportionnent of incone of entire unitary busi nesses. The

conmi ssi oner _nRy require conbi nati on of persons that are not, or

would not be if doing business in this state, subject to the tax

i nposed by section 5733.61 of the Revised Code. The comm Ssi oner

also may require the exclusion or inclusion of any one or nore of

the apportionnent factors or nmay enpl oy any other nethod of

apportionnent to effectuate a proper reflection of the total

anmount of net incone subject to apportionnent and an equitabl e

al | ocation and apportionnent of the taxpaver's net incone.

Sec. 5733.65. (A Taxpayver nenbers of a unitary business that

neet the requirenents of division (B) of this section may elect to

conbi ne the income and apportionment factors of only the foll ow ng

nenbers of the unitary business:

(1) A nenber incorporated in the United States or forned

under the laws of any state, the District of Colunbia, or any

territory or possession of the United States:;

(2) A nenber. regardl ess of the place incorporated or forned,
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if the average of its property, payroll, and sales factors within

the United States is twenty per cent or nore;

(3) A nenber that is a donestic international sales

corporation as described in sections 991 to 994 of the |nternal

Revenue Code:; a foreign sales corporation as described in sections

921 to 927 of the Internal Revenue Code:; or a nenber that is an

export trade corporation as described in sections 970 to 971 of

the Internal Revenue Code;

(4) A nmenber not described in divisions (A (1) to (3) of this

section to the extent its incone is derived fromor attributable

to sources within the United States. as determ ned under the

I nternal Revenue Code wi thout regard to federal treaties., and the

rel ated apporti onnent factors:;

(5) A nenber that is a "controlled foreign corporation," as

defined in section 957 of the Internal Revenue Code, to the extent

the nmenber's incone that is defined in section 952 of Subpart F of

the Internal Revenue Code ("Subpart F incone") including

lower-tier subsidiaries' distributions of such incone that were

previously taxed, deternm ned without regard to federal treaties,

and the related apportionnent factors; any itemof incone received

by a controlled foreign corporation shall be excluded if such

i ncome was subject to an effective rate of incone tax inposed by a

foreign country greater than ninety per cent of the maximumrate

of tax specified in section 11 of the Internal Revenue Code;

(6) A nmenber to the extent it receives nore than twenty per

cent of its income, directly or indirectly, fromintangible

property or service-related activities that are deducti bl e agai nst

t he busi ness i ncone of other nenbers of the conbi ned group, and

the related apportionnment factors:;

(7) A nmenber that is doing business in a tax haven, where

"doi ng business in a tax haven" is defined as being engaged in
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activity sufficient for that tax haven jurisdiction to inpose a

tax under United States constitutional standards. |f the nenber's

busi ness activity within a tax haven is entirely outside the scope

of the laws, provisions, and practices that cause the jurisdiction

to neet the criteria established in division (L) of section
5733. 60 of the Revised Code, the activity of the nenber shall be

treated as not having been conducted in a tax haven.

(B)Y(1) An el ection made under division (A of this sectionis

effective only if made on a tinely filed, original return for a

tax year by every nenber of the unitary busi ness having nexus in

or wwth this state under the Constitution of the United States at

any tine during the nenber's taxable vear. The tax conmi ssioner

shall adopt rules governing the effect. if any. on the scope or

application of an el ection nade under division (A of this

section, including ternination or deened election, resulting from

a change in the conposition of the unitary group, the conbi ned

group, the taxpayer nenbers, or any other simlar change.

(2) The election constitutes consent to the reasonabl e

producti on of docunents and taking of depositions.

(3) In the discretion of the tax conmni ssioner, an el ection

may be disreqgarded in part or in whole, and the incone and

apportionnment factors of any nenber of the taxpayer's unitary

busi ness may be included in the conbined report without regard to

the provisions of this section, if any nenber of the unitary

business fails to conply with any provision of sections 5733.60 to

5733.68 of the Revised Code or any other applicable provision of

this chapter.

(4) An election nmade under division (A of this section s

bi ndi ng for and applicable to the tax vear for which it is made

and all tax years thereafter for a period of ten vears. The

el ection may be withdrawn or reinstituted after withdrawal before

expiration of the ten-year period only upon witten request, for
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reasonabl e cause based on extraordi nary hardshi p due to unforeseen

changes in state tax law or policy, and only with the witten

pern ssion of the tax conm ssioner. |f the tax conm ssioner grants

a wthdrawal of election, the conmm ssioner shall inpose reasonable

conditions as necessary to prevent the evasion of tax or to

clearly reflect incone for the election period before or after the

withdrawal . Upon the expiration of the ten-year period, a taxpayer

may withdraw fromthe election. The withdrawal nmust be made in

witing within one vear of the expiration of the election, and is

bi nding for a period of ten years, subject to the sane conditions

as applied to the original election. If a withdrawal is not

properly made, the election shall be in effect for an additiona

ten-vear period, subject to the sanme conditions as applied to the

oriqginal election.

Sec. 5733.66. Money collected fromthe tax i nposed by section

5733.61 of the Revised Code, shall be credited to the advanced
energy fund created in section 4928.61 of the Revised Code and

used for the purposes prescribed for noney in that fund. The

general assenbly nay appropriate noney collected fromthe tax to

the Chio rail devel opment comm SSi on

Sec. 5733.67. The tax inposed by section 5733.61 of the

Revi sed Code shall be payabl e and shall be adni ni stered and

enforced according to the provisions of this chapter.

Sec. 5733.68. References to "this chapter" or "Chapter 5733."

in the follow ng sections exclude sections 5733.60 to 5733. 68 of
the Revised Code: sections 122.152, 145.114, 145.116, 718.01,
742.114, 742.116, 3307.152, 3307.154, 3309.157, 3309.159, 3770.10,

5505. 068, 5505. 0610, 5725.26, 5733.01, 5733.06, 5733.0610,
5733.0611, 5733.31, 5733.311, 5733.35, 5733.47, and 5747.13 and
division (D) of section 5733.11 of the Revised Code.
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Section 2. The enactnent by this act of sections 5733. 60,
5733.61, 5733.62, 5733.63, 5733.64, 5733.65, 5733.66, 5733.67, and
5733.68 of the Revised Code applies to taxable years ending in
2008.

Section 3. This act provides for a tax levy within the
meani ng of Chio Constitution, Article Il, Section 1d, and
therefore, pursuant to that section, this act is not subject to
the referendum and goes into i nmedi ate effect when this act

becones | aw.
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