As Introduced

127th General Assembly
Regular Session H. B. No. 355
2007-2008

Representative Hughes

Cosponsors: Representatives Stewart, J., McGregor, J., Mallory, Fende,

Oelslager, DeGeeter, Webster, Stebelton, Fessler, Huffman, Flowers, Foley

A BILL

To enact sections 2747.01 to 2747.06 of the Revised
Code to provide for the recovery of damages and
civil penalties for defrauding the state of npney,
property, or services in relation to the Medicaid
Program and to aut horize private persons to bring

qui tamcivil actions to renedy the frauds.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2747.01, 2747.02, 2747.03, 2747.04,
2747. 05, and 2747.06 of the Revised Code be enacted to read as

foll ows:

Sec. 2747.01. As used in sections 2747.01 to 2747.06 of the
Revi sed Code:

(A) "daint neans _any request or denand for npbney. property,

or services in context of the nedicaid program

(B) "Enmpl oyer" includes any person.

(Q "Knowi ngly" neans that a person, with respect to

i nf or mati on:
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(1) Has actual know edge of the informtion;

(2) Acts in deliberate ignorance of the truth or falsity of

the infornmtion; or

(3) Acts in reckless disregard of the truth or falsity of the

i nformati on.

(D) "Person" includes any natural person, any partnership or

corporation, any business trust, any business firmor entity., any

organi zati on or association, any estate, and any trust.

Sec. 2747.02. (A Any person who commits any of the foll owi ng

acts in context of the nedicaid programis |liable to the state as

provided in division (B) of this section:

(1) Knowi naly presents or causes to be presented to any

officer, enployee, or agent of the state, or to any contractor,

grantee, or other recipient of state funds, a false or fraudul ent

claimfor paynent or approval:

(2) Knowi ngly makes, uses, or causes to be nade or used a

false record or statement to get a false or fraudulent claimpaid

or approved;

(3) Has possession, custody., or control of public property or

noney used or to be used by the state and knowi ngly delivers or

causes to be delivered less property or noney than the amount for

whi ch the person receives a certificate or receipt;

(4) Is authorized to nmake or deliver a docunent certifying

recei pt of property used or to be used by the state and knowi ngly

nekes or _delivers a receipt that falsely represents the property

used or to be used;

(5) Knowi naly buys. or receives as a pledge of an obligation

or debt, public property fromany person who is not |lawfully

aut horized to sell or pledge the property:;
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(6) Knowi ngly makes, uses, or causes to be nade or used a

false record or statenment to conceal, avoid, or decrease an

obligation to pay or transnt noney or property to the state;

(7) |Is a beneficiary of an inadvertent subnission of a false

claimto any enployee, officer, or agent of the state, or to any

contractor, grantee, or other recipient of state funds,

subsequent|ly discovers the falsity of the claim and fails to

disclose the false claimto the state within a reasonabl e peri od

of tine after the discovery of the false claim or

(8) Conspires with one or nbre others to violate any el enent

of divisions (A (1) to (7) of this section.

(B)(1) Except as otherwi se provided in division (B)(2) of

this section, a person who violates division (A of this section

is liable to the state for three tines the anpunt of damages that

the state sustains because of the violation, is liable to the

state for a civil penalty of not |less than five thousand nor nore

than ten thousand dollars for each violation, and is liable to the

state for the costs of a civil action brought to recover any of

those danmages or civil penalties.

(2) A person who violates division (A of this section s

liable to the state for not |less than two tines the anmount of

danmnges that the state sustains because of the violation, and the

costs of a civil action brought to recover the damages but no

civil penalties, if the court finds all of the foll ow nag:

(a) The person committing the violation provided the attorney

general with all information known to the person about the

violation within thirty days after the date on which the person

first obtained the information

(b) The person fully cooperated with any state investigation

of the violation; and

(c) At the tine the person provided the attorney general with
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i nformati on about the violation, no crimnal prosecution, civi

action, or adm nistrative action had been commenced with respect

to the violation, and the person did not have actual know edge of

the existence of an investigation into the violation.

(C) Proof of intent to defraud is not required in any case

br ought under this chapter

Sec. 2747.03. (A) The attorney general shall investigate

viol ations of section 2747.02 of the Revised Code. |f the attorney

general finds that a person has violated or is violating division

(A) of section 2747.02 of the Revised Code, the attorney general

may bring a civil action under this section against the person.

(B)(1) Any person may bring a civil action for a violation of

division (A of section 2747.02 of the Revised Code for the person

and for the state in the nane of the state. The conplaint shall be

filed in canera, shall renmnin under seal for at |east sixty days,

and shall not be served on the defendant until the court so

orders.

(2) A copy of the conplaint and witten disclosure of

substantially all material evidence and i nformation the person

possesses shall be served on the attorney general

(3) The state, for good cause shown, may nove the court for

extensions of the tine during which the conpl ai nt renni ns under

seal. The notion may be supported by affidavits or other

subm ssions in _canera

(4) The defendant shall not be required to respond to any

conplaint filed under this section until twenty-eight days after

the conplaint is unsealed and served upon the defendant pursuant
to Civil Rule 4.

(5) Before the expiration of the sixty-day period under
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division (B)(2) of this section or any extensions obtained under

division (B)(3) of this section, the state shall either proceed

with the action or notify the court that it declines to proceed

with the action. If the state proceeds with the action, the state

shall conduct the action. |If the state declines to proceed with

the action, the person bringing the action shall have the right to

conduct the action.

(6) When a person brings an action under division (BY(1) of

this section, no person other than the state may intervene or

bring a related action based on the facts underlying that pending

action.

(O (1) If the state proceeds with an action under diVvision

(B) of this section, it has the prinmary responsibility for

prosecuting the action and is not bound by an action of the person

bringi ng the action. The person bringing the action has the right

to continue as a party to the action, subject to the limtations

set forth in division (Q(2) of this section.

(2)(a) Whether or not the state intervenes in the action. the

state may nove to disniss an action brought under division (B) of

this section upon a showi ng of good cause notw thstanding the

obj ections of the person bringing the action if the person has

been notified by the state of the filing of the notion to disniss

and the court has provided the person with an opportunity to

oppose the notion and to present evidence at a hearing.

(b) The state may settle an action brought under division (B)

of this section with the defendant notw thstandi ng the objections

of the person bringing the action if the court deternm nes, after a

heari ng providing the person who brought the action an opportunity

to present evidence, that the proposed settlenment is fair,

adequat e, and reasonabl e under all the circunstances. Upon a

showi ng of good cause, the court nmay hold the hearing in canera.
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(c) Upon a showing by the state that unrestricted

participation during the course of the litigation by the person

bringing the action would interfere with or unduly delay the

state's prosecution of the case or would be repetitious,

irrelevant, or for purposes of harassnent, the court, inits

discretion, nmay inpose linmtations on the person's participation,

such as:

(i) Limting the nunber of w tnesses the person may call

(ii) Limting the length of the testinony of the person's

W t nesses;

(iii) limting the person's cross-exam nation of w tnesses:

(iv) OGherwise linmting the participation by the person in

the litigation.

(d) Upon a showi ng by the defendant that unrestricted

participation during the course of the litigation by the person

bringing the action would be for purposes of harassnment or woul d

cause the def endant undue burden or unnecessary expense, the court

nay limt participation by the person bringing the action in the

litigation.

(3) If the state elects not to proceed with an acti on brought

by a person under division (B) of this section, the person has the

right to conduct the action. |If the state so requests, it shall be

served with copies of all pleadings filed in the action and shal

be supplied with copies of all deposition transcripts.

(4) When the person proceeds with the action, the court may

pernmt the state to intervene at a |later date upon a show ng of

good cause.

(5) Whether or not the state proceeds with the action, upon a

showi ng by the state that certain di scovery by the person bringing

the action would interfere with the state's investigation or
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prosecution of a crimnal or civil matter arising out of the sanme

facts, the court nmay stay that discovery for a period of not nore

than sixty days. The showi ng shall be conducted in canmera. The

court may extend the sixty-day period upon a further showing in

canera that the state has pursued the crimnal or civi

i nvestigation or proceedings with reasonable diligence and any

proposed discovery in the civil action will interfere with the

ongoi ng crimnal or civil investigati on or proceedings.

(6) The state may elect to pursue its claimthrough any

alternate renedy available to the state, including any

adm ni strative proceeding to determne a civil nonetary penal ty.

If any such alternate renedy is pursued in another proceeding. the

person bringing the action has the sane rights in that proceeding

as the person wuld have had if the action had conti nued under

this section. Any finding of fact or conclusion of |aw nade in the

ot her proceedi ng that has becone final shall be conclusive on al

parties to an action under this section. A finding or concl usion

is final if it has been finally determ ned on appeal to the

appropriate court, if all tinme for filing an appeal with respect

to the finding or conclusion has expired. or if the finding or

conclusion is not subject to judicial review

(D)(1) If the state proceeds with an action brought by a

person under division (B) of this section, the person shal

receive at |least fifteen per cent but not nore than twenty-five

per cent of the proceeds of the action or settlenent of the claim

dependi ng upon the extent to which the person substantially

contributed to the prosecution of the action. |If the action i s one

that the court finds to be based primarily on discl osures of

specific information, other than information provided by the

person bringing the action, relating to all egations or

transactions specifically in a crimnal, civil, or admnistrative

hearing, in a legislative or admnistrative report. hearinag.
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audit, or investigation, or fromthe news nedia, the court may

award the suns that it considers appropriate, but in no case nore

than ten per cent of the proceeds, taking into account the

significance of the information and the role of the person

bringi ng the action in advancing the case to litigation. Any

paynent to a person under division (D)(1) of this section shall be

made fromthe proceeds. The person shall also receive an anount

for reasonabl e expenses that the court finds to have been

necessarily incurred, plus reasonable attorney's fees and costs.

Al l expenses, fees, and costs shall be awarded agai nst the

def endant .

(2) If the state does not proceed with an action brought by a

person under division (B) of this section, the person bringing the

action or settling the claimshall receive an anmount that the

court decides is reasonable for collecting the civil penalty and

danmages. The anmpbunt shall be not |l ess than twenty-five per cent

and not nore than thirty per cent of the proceeds of the action or

settlenent _and shall be paid out of the proceeds. The person shal

al so receive an amount for reasonabl e expenses that the court

finds to have been necessarily incurred, plus reasonable

attorney's fees and costs. Al expenses, fees, and costs shall be

awar ded agai nst the def endant.

(3) Whether or not the state proceeds with the action, if the

court finds that the action was brought by a person who pl anned

and initiated the violation of section 2747.02 of the Revi sed Code

upon which the action was brought., then the court may. to the

extent the court considers appropriate, reduce the share of the

proceeds of the action that the person would otherw se receive

under division (D)(1) or (2) of this section, taking into account

the role of that person in advancing the case to |litigation and

any relevant circunstances pertaining to the violation. |If the

person bringing the action is convicted of crimnal conduct
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arising fromthe person's role in the violation of section 2747.02

of the Revised Code, the person shall be disnm ssed fromthe civil

action and shall not receive any share of the proceeds of the

action. The dismi ssal shall not prejudice the right of the state

to continue the action

(4) |If the state does not proceed with the action and the

person bringing the action conducts the action, the court may

award to the defendant its reasonable attorney's fees and expenses

if the defendant prevails in the action and the court finds that

the claimof the person bringing the action was clearly frivol ous,

clearly vexatious, or brought primarily for purposes of

har assnent .

(E)(1) No person nmmy bring an action under division (B) of

this section against a nenber of the general assenbly, a judge or

other judicial officer, the governor, the |lieutenant governor, the

secretary of state, the treasurer of state, the auditor of state,

or the attorney general if the action is based on evidence or

information that is known to the state when the action i s brought.

(2) No person may bring an action under division (B) of this

section that is based upon allegations or transactions that are

the subject of a civil suit or an adnministrative civil nopney

penalty proceeding in which the state is already a party.

(3) Upon tinely notion of the state, a court shall disnmss an

action brought under division (B) of this section if the

allegations relating to all essential elenments of liability on the

claimalleged in the action are based on the public disclosure of

allegations in a state crimmnal, civil, or admnistrative hearing;

in a state leqgislative or adnnistrative report, hearing, audit,

or investigation; or fromthe news nedia. A "public disclosure"

i ncl udes only disclosures nade on the public record or that

ot herwi se have been di ssem nated to the general public. An action

or claimis "based on" a public disclosure only if the person
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bringing the action derived the person's know edge of all

essential elenents of liability on the claimalleged in the action

fromthe public disclosure. The person bringing the action does

not create a public disclosure by obtaining information pursuant

to a federal or state public records request or frominfornation

exchanges with | aw enforcenent and other state officers,

enpl oyees, or agents if the informati on does not otherwi se qualify

as publicly disclosed.

(F) The state is not |liable for expenses that a person incurs

in bringing an action under this section.

(G Any enployee who is discharged, denpted. suspended,

threatened. harassed., or in any other nmnner discrimnated agai nst

in the terns _and conditions of enploynent by the enpl oyee's

enpl oyer because of |awful acts done by the enpl oyee on behal f of

the enpl oyee or others in furtherance of an action under this

section, including investigation for, initiation of, testinony

for, or assistance in an action filed or to be filed under this

section, shall be entitled to all relief necessary to nake the

enpl oyee whole. The relief shall include reinstatenent with the

same _seniority status the enpl oyee woul d have had but for the

discrimnation, two tines the amount of back pay, interest on the

back pay. and conpensation for any special danmages sustained as a

result of the discrinmnation, including litigation costs and

reasonable attorney's fees. An enployee nay bring an action in the

appropriate court of common pleas for the relief provided in this

di vi si on.

Sec. 2747.04. (A (1) A civil action under division (A or (B)

of section 2747.03 of the Revised Code may not be brought after

the date that is six vears after the date on which the violation

of section 2747.02 is committed or three vears after the date when

facts material to the right of action are known or reasonably
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shoul d have been known by the attorney general but in no event

nore than ten years after the date on which the violation is

conm tted, whi chever occurs | ast.

(2) Acivil action under division (G of section 2747.03 of

the Revised Code nmay not be brought nore than three vears after

the last act of the enplover that is alleged to violate that

di vi si on.

(B) In any action brought under section 2747.03 of the

Revi sed Code. the state or the person bringing the action shal

prove all essential elenments of the cause of action, including

damages., by a preponderance of the evi dence.

(G A final judgnent rendered in favor of the state in any

crimnal proceeding charging fraud or false statements. whether

upon a verdict after trial or upon a plea of quilty or nolo

cont endere, shall estop the defendant from denying the essenti al

elenments of the offense in any action that involves the sane

transaction as in the crimnal proceeding and that i s brought
under division (A or (B) of section 2747.03 of the Revi sed Code.

Sec. 2747.05. (A) The renedies provided in section 2747.03 of

the Revised Code are not exclusive, and are in addition to any

ot her renedies provided for in any other statute or avail able

under common | aw.

(B) An action under section 2747.03 of the Revi sed Code may

be brought in the court of commpn pleas of Franklin county, in the

court of commpbn pleas of any county in which the def endant or any

one of multiple defendants can be found., resides, or transacts

business, or in the court of commpn pleas of any county in which
any act prohibited by section 2747.02 of the Revised Code

occurred.

Sec. 2747.06. (A (1) Wienever the attorney general has reason
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to believe that a person nay be in possession, custody, or control

of any docunentary material or information relevant to an

i nvestigati on conducted under section 2747.03 of the Revi sed Code,

bef ore commencing a civil action under that section. the attorney

general may issue in witing and cause to be served upon the

person a civil investigative denmand requiring the person to do any

of the foll ow ng:

(a) Produce the docunentary naterial for inspection and

copyl ng.

(b) Answer in witing witten interrogatories with respect to

the docunentary nmaterial or information

(c) Gve oral testinobny concerning the docunentary materia

or information;

(d) Furnish any conbination of the material, answers, or

testinony.

(2)(a) Each civil investigative demand i ssued under divi sion

(AY(1) of this section shall state the nature of the conduct

constituting the alleged violation of section 2747.02 of the

Revi sed Code that is under investigation.

(b) If the demand is for the production of docunentary

material, the demand shall do both of the follow ng:

(i) Describe each class of docunentary material to be

produced with such definiteness and certainty as to permt the

material to be fairly identified;

(ii) Prescribe a return date for each class of docunentary

naterial that will provide a reasonable period of tine within

which the material may be assenbl ed and nmade avail able for

i nspecti on and copyi nqg.

(c) If the demand is for answers to witten interrogatories,

the demand shall do both of the follow ng:
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(i) Set forth with specificity the witten interrogatories to

be answer ed;

(ii) Prescribe dates at which tinme answers to witten

interrogatories shall be submtted.

(d) If the demand is for the giving of oral testinony., the

demand shall do all of the foll ow ng:

(i) Prescribe a date, tine., and place at which oral testinony

shall be commenced;

(ii) Specify that the attendance and testinpny are necessary

to the conduct of the investigation

(iii) Notify the person receiving the demand of the right to

be acconpani ed by an attorney and any other representative:

(iv) Describe the general purpose for which the denmand is

bei ng i ssued and the general nature of the testinmony, including

the primary areas of inquiry, that will be taken pursuant to the

denand.

(e) The date prescribed for the commencenent of oral

testinony pursuant to a civil investigative demand issued under

this section shall be a date that is not |ess than seven days

after the date on which the demand is received, unless the

attorney general deternm nes that exceptional circunstances are

present that warrant the commencenent of the testinpbny within a

| esser period of tine.

(f) The attorney general shall not issue nore than one civi

investigative denmand for oral testinpbny by the sane person unl ess

the person requests otherw se or unless the attorney general,

after investigation, notifies the person in witing that an

addi ti onal denmand for oral testinobny i S necessary.

(B) Acivil investigative demand issued under division (A of

this section may not require the production of any docunentary
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material, the subni ssion of any answers to witten

interrogatories, or the giving of any oral testinony if the

material ., answers, or testinpbny would be protected fromdiscl osure

under either of the foll ow ng:

(1) The standards applicable to subpoenas or subpoenas duces

tecum.issued by a court to aid in a grand jury investigation;

(2) The standards applicable to discovery requests under the

Rules of Civil Procedure, to the extent that the application of

the standards to the denmand is appropriate and consistent with the

provi si ons and purposes of this section.

(C) Any civil investigative demand issued under division (A

of this section or petition filed under division (1) of this

section may be served in the sane manner _as a summons under G vi
Rules 4 to 4.3 and 4. 5.

(D) A verified return by the individual serving a civil

i nvestigati ve denmand i ssued under division (A of this section or

a petition filed under division (lI) of this section setting forth

the manner of the service shall be proof of the service. In the

case of service by reqgistered or certified mail, the return shal

be acconpani ed by the return post office receipt of delivery of

t he denand.

(E) (1) The production of docunentary material in response to

a civil investigative demand served under this section shall be

nmade under a sworn certificate, in any formthat the demand

desi gnates, by the foll owi ng nethods:

(a) In the case of a natural person. the person to whomthe

denmand is directed:

(b) In the case of a person other than a natural person, a

per son havi ng knowl edge of the facts and circunstances relating to

the production and authorized to act on behalf of the person.
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The certificate shall state that all of the docunentary

material required by the demand and in the possession, custody, or

control of the person to whomthe denmand is directed has been

produced and made available to the attorney general

(2) Any person upon whom any civil investigative denand for

the production of docunentary nmaterial has been served under this

section shall make the material available for inspection and

copving to the attorney general at the principal place of business

of the person or at any other place that the attorney general and

the person after service of the denmand nay aqgree and prescribe in

witing. The person shall nmake the nmaterial available on the

return date specified in the demand. or on any later date that the

attorney general nmy prescribe in witing. The person nmay. upon

witten agreement between the person and the attorney general,

substitute copies for originals of all or any part of the

mat eri al .

(F) Each interrogatory in a civil investigative demand served

under this section shall be answered separately and fully in

witing under oath and shall be submtted under a sworn

certificate, in the formthat the demand desi gnates, by the

follow ng persons:

(1) In the case of a natural person, the person to whomthe

demand is directed:

(2) In the case of a person other than a natural person, the

person _or _persons responsible for answering each interrogatory.

If any interrogatory is objected to, the reasons for the

objection shall be stated in the certificate instead of an answer.

The certificate shall state that all information required by the

demand and in the possession, custody, control. or know edge of

the person to whomthe denand is directed has been subnmtted. To

the extent that any information is not furnished, the infornmation
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shall be identified and reasons set forth with particularity

regardi ng the reasons why the infornmation was not furnished.

(G (1) The exam nation of any person pursuant to a civi

investigative denand for oral testinobny served under this section

shall be taken before an officer authorized by |law to adnini ster

oaths and affirnmati ons. The officer before whomthe testinobny is

to be taken shall put the witness on oath or affirmation and

shall, personally or by soneone acting under the direction of the

officer and in the officer's presence, record the testinony of the

wi tness. The testinony shall be taken stenographically and shal

be transcribed. Wien the testinmony is fully transcribed, the

officer before whomthe testinbny is taken shall pronptly transmt

a copy of the transcript of the testinony to the attorney general

Division (G (1) of this section shall not preclude the taking of

testinony by any neans authorized by, and in a nanner consi st ent

with, the Rules of Civil Procedure.

(2) The attorney general shall exclude fromthe pl ace where

the exam nation is held all persons except the person giVving the

testinony., the attorney for and any other representative of the

person giving the testinony, any person who may be agreed upon by

the attorney general and the person giving the testinony. the

officer before whomthe testinony is to be taken, and any

st enogr apher taking the testinony.

(3) The oral testinmony of any person taken pursuant to a

civil investigative demand served under this section shall be

taken in Franklin county or in the county within which the person

resides, is found, or transacts business, or in any other place

that may be agreed upon by the attorney general and the person.

(4) When the testinony is fully transcribed, the attorney

general or the officer before whomthe testinony is taken shal

afford the witness, who nay be acconpani ed by counsel., a

reasonabl e opportunity to exanmine and read the transcript. unless
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exam nation and readi ng are wai ved by the witness. Any changes in

formor substance that the witness desires to make shall be

entered and identified upon the transcript by the officer or the

attorney general, with a statenent of the reasons given by the

w tness for making the changes. The transcript shall then be

signed by the witness, unless the witness waives the signing in

witing, is ill, cannot be found, or refuses to sign. If the

transcript is not signed by the witness within thirty days after

being afforded a reasonable opportunity to exanine it, the officer

or the attorney general shall sign it and state on the record the

fact of the waiver., illness., absence of the witness., or the

refusal to sign, together with the reasons, if any, given

therefor.

(5) The officer before whomthe testinony is taken shall

certify on the transcript that the witness was sworn by the

officer and that the transcript is a true record of the testinpny

diven by the witness, and the officer or attorney general shal

take custody of the transcript.

(6)(a) Any person conpelled to appear for oral testinony

under a civil investigative demand i ssued under division (A of

this section may be acconpani ed, represented. and advi sed by

counsel . Counsel may advise the person, in confidence, with

respect to any question asked of the person. The person or counsel

may object on the record to any question, in whole or in part, and

shall briefly state for the record the reason for the objection

An objection may be made. received., and entered upon the record

when it is clained that the person is entitled to refuse to answer

the question on the grounds of any constitutional or other |egal

right or privilege, including the privil ege agai nst

self-incrinination. The person may not otherw se object to or

refuse to answer any question, and may not directly or through

counsel otherwi se interrupt the oral examnation. If the person
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refuses to answer any question, a petition nay be filed in the

court of commpn pleas in Franklin county or in the county in which

the exam nation takes place for an order conpelling the person to

answer the question.

(b) 1f the person refuses to answer any question on the

grounds of the privilege against self-incrimnation, the testinony

of the person nmay be conpelled in the manner provided in section
2945. 44 of the Revi sed Code.

(7) Any person appearing for oral testinony under a civi

i nvestigati ve denmand i ssued under division (A of this section

shall be entitled to the sane fees and all owances that are paid to

witnesses in the court of comon pl eas.

(H (1) (a) Except as otherwi se provided in division (H) of

this section, no docunentary material, answers to interrogatories,

or transcripts of oral testinpny received under this section, or

copi es of docunentary nmaterial, answers to interrogatories, or

transcripts of oral testinpbny so received, while in the possession

of the attorney general., shall be avail able for exanm nation by any

i ndi vidual other than an enpl oyee of the attorney general. This

prohibition on the availability of material, answers, or

transcripts shall not apply if consent is given by the person who

produced the material, answers, or transcripts. Nothing in

division (H(1)(a) of this section is intended to prevent

di scl osure to the general assenbly, including any connittee or

subcommi ttee of the general assenbly. to any other state agency

for use by the agency in furtherance of its statutory

responsibilities, or to any | aw enforcenent officer for use in the

furtherance of the | aw enforcenent officer's duties. Disclosure of

information to any agency other than those specified in this

division shall be allowed only upon application, made by the

attorney general to a court of common pl eas show ng substantia

need for the use of the information by the agency in furtherance
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of its statutory responsibilities.

(b) While in the possession of the attorney general and under

any reasonable terns and conditions that the attorney genera

prescribes, docunentary nmaterial and answers to interrogatories

recei ved under this section shall be avail able for exam nation by

the person who produced the material or answers, or by a

representative of that person authorized by that person to exan ne

the material and answers.

(2) The attorney general may use any docunentary material,

answers to interrogatories, or transcripts of oral testinony

recei ved under this section in connection with any case or

proceedi ng before a court, grand jury. or state agency.

(3) If any docunentary material has been produced by any

person in the course of any investigation pursuant to a civil

i nvestigative demand under this section, the attorney genera

shall, upon witten request of the person who produced the

material, return to the person the docunentary material, other

than copies furnished to the attorney general under division

(BE)(2) of this section or made for the attorney general under

division (H(1)(b) of this section, that has not passed into the

control of any court, grand jury, or agency through introduction

into the record of the case or proceeding., or into the control of

any |l aw enforcenent officer, if either of the follow ng applies:

(a) Any case or proceedi ng before the court or grand jury

arising out of the investigation, or any proceedi ng before any

state agency involving the material. has been conpl eted.

(b) No case or proceeding in which the material may be used

has been commenced within a reasonable tine after conpletion of

the exam nation and analysis of all docunentary material and other

informati on assenbled in the course of the investigation

(1) Whenever any person fails to conply with any civi
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i nvestigati ve denmand i ssued under division (A of this section, or

whenever satisfactory copying or reproduction of any material

requested in the denand cannot be done and the person refuses to

surrender the material. the attorney general may file in the court

of common pleas in Franklin county or in the county in which the

person resides, is found, or transacts business., and serve upon

the person, a petition for an order of the court for the

enforcenent of the civil investigative demand.

(J) Docunentary material, answers to witten interrogatories,

and oral testinony provided under a civil investigative demand

i ssued under division (A of this section are not public records,

and are exenpt fromdisclosure under section 149.43 of the Revised

Code.

(KY As used in this section, "docunentary nmaterial" includes

the original or any copy of any book, record, report, nenprandum

paper, connuni cation, tabulation, chart, or other docunent, or

data conpilations stored in or accessible through conputer or

other information retrieval systens., together with instructions

and all other materials necessary to use or interpret the data

conpilations, and any product of discovery.

Section 2. An action nay be commenced under section 2747.03
of the Revised Code to renedy a violation that occurred before the
ef fective date of this section unless the linitations period fixed
in division (A) of section 2747.04 of the Revised Code has

el apsed.
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