As Reported by the House Financial Institutions, Real Estate and
Securities Committee

127th General Assembly
Regular Session Am. H. B. No. 367
2007-2008

Representative Blessing

Cosponsors: Representatives Flowers, McGregor, J., Fessler, Webster

ABILL

To anend section 4710.01 and to enact section 4710.05
of the Revised Code relative to the practice of

debt settlenent regul ation.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 4710.01 be anmended and section

4710. 05 of the Revised Code be enacted to read as foll ows:

Sec. 4710.01. As used in this chapter:

(A) "Person" includes individuals, partnerships,

associ ations, corporations, trusts, and other |egal entities.

(B) "Debt adjusting" neans doing business in debt adjusting,
budget counseling, debt managenment, or debt pooling service, or
hol di ng onesel f out, by words of simlar inport, as providing
services to debtors in the managenent of their debts, to do either

of the foll ow ng:

(1) To effect the adjustnment, conpronise, or discharge of any

account, note, or other indebtedness of the debtor;

(2) To receive fromthe debtor and disburse to the debtor's

creditors any noney or other thing of val ue.
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Debt adj usting does not include debt settl enent service.

(O "Resides" neans to live in a particular place on a

tenporary or a permanent basis.

(D) "Debt settlenent service" neans the negotiation.

adjustnment, or settlenent of a consuner's debt w thout hol ding.

receiving, or disbursing the debtor's funds.

(E) "Debt settlenent provider" neans any person _engadi ng in

or holding oneself out as engaging in the business of debt

settl enent for conpensation that does not in the usual, custonary

and requl ar course of business hold, receive and di sburse the

debtor's funds in connection with debt settl|lenent service., but

shall not include any of the follow ng:

(1) Attorneys. escrow agents, accountants, broker-dealers in

securities, or investnent advisors in securities, when acting in

the ordinary practice of their professions;

(2) Any bank, trust conpany. savings and | oan _associ ation,

savi ngs bank, credit union, crop credit association, devel opnent

credit corporation, industrial devel opnent corporation, title

i nsurance _conpany. Or insurance conpany, operating or organi zed

under the laws of this state, another state, or the United States,

or _any person reqgistered to make | oans pursuant to sections
1321.51 to 1321.60 of the Revi sed Code;

(3) Persons who performcredit services for their enployer

while receiving a reqular salary or wage of an enpl oyer not

engaged in the business of debt settl enent:

(4) Public officers while acting in their official capacities

and persons acting under court order:

(5) Any person while perforning services incidental to the

di ssol ution, winding up., or liquidating of a partnership,

corporation, or other business enterprise.

Page 2

18

19
20

21
22
23

24
25
26
27
28
29

30
31
32

33
34
35
36
37
38
39

40
41
42

43
44

45
46
47



Am. H. B. No. 367
As Reported by the House Financial Institutions, Real Estate and Securities
Committee

Sec. 4710.05. (A) A debt settlenent provider shall obtain and

maintain at all tines insurance coverage for di shonesty, fraud,

theft, and other m sconduct on the part of a director, enployee,

or _agent of the person. The insurance coverage shall neet all of

the followi ng requirenents:

(1) Be for a mininumanpunt of coverage of not |ess than one

hundr ed t housand doll ars;

(2) Include a deductible that does not exceed ten thousand

dol | ars;

(3) Be issued by an insurer rated at least A- or its

equi valent by a nationally recogni zed rating organi zati on;

(4) Require that thirty days advance witten notice be given

by the debt settlenent provider to the consuner protection

division of the attorney general before coverage is ternminated if

that coverage is not being replaced by another insurance policy

that neets the requirenents of this section

(B) A debt settlenent provider shall maintain books and

records according to generally accepted accounting principles and

file a financial statenent annually with the consuner protection

division of the attorney general. The attorney general nmy require

an audit or review of the financial statenent by an i ndependent

certified public accountant.

(CQ In the event of cancellation of the contract by the

debtor prior to its successful conpletion, a debt settlenent

provider shall refund fifty per cent of any collected fees.

excluding enrollment fees, set-up fees, and fees earned on debt

settled at the tine of the termination of the contract, as |ong as

the consuner has fulfilled the consuner's obligations under the

debt settl enent service contract.

(D) A debt settlenent provider shall not do any of the
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foll owi ng:

(1) Provide debt settlenent service without a witten

contract, or take any contract or other witten instrunent that

has i nconplete or blank sections when the contract or witten

instrunent is signed by the debtor

(2) Receive or charge fees in an aggregate anmount in excess

of twenty per cent of the principal anpunt of the debt:

(3) Make | oans or offer credit;

(4) Take any confession of the judgnent or power of attorney

to confess judgnent against the debtor or appear as the debtor in

any judicial proceedings:

(5) Take as part of any agreenent to provide debt settl enent

services a release of any obligation to be perfornmed on the part

of the debt settl enent provider

(6) Advertise, display, distribute, or broadcast or televise

services, or pernit services to be displayed, advertised,

di stributed, broadcasted or televised, in any manner whatsoever in

which is made any false, nmisleading, or deceptive statenent or

representation with regard to the services to be perforned or the

fees to be charged by the debt settl ement provider

(7) Receive any cash, fee, qgift, bonus, premum reward, or

ot her _conpensation fromany person other than the debtor or a

person on the debtor's behalf in connection with the debt

settlenent provider's activities;

(8) Disclose to anyone the nane or any personal information

of a debtor for whomthe debt settlenent provider has or is

provi di ng debt settlenent service other than a debtor's own

creditors or the provider's agents. The debt settlenent provider

shall not disclose the name of a debtor's creditor to anyone other

than the debtor or another creditor of the debtor and then only to
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the extent necessary to secure the cooperation of a creditor in a

debt settl enent pl an.

(E) The attorney general or the prosecuting attorney of any

county may bring an action to enforce this section. Upon a finding

that any person has engaged or i S engaging in any act or practice

in violation of this section. a court may neke any necessary order

or _enter a judgnent including, but not limted to, an injunction,

restitution, or an award of reasonable attorney's fees and costs

of investigation and litigation for each violation of this

section. In seeking injunctive relief, the attorney general or

prosecuting attorney is not required to establish irreparable harm

but, in the alternative, shall establish either a violation of

this section or that the requested order will enjoin an act of

fraud, deception, willful msrepresentation, or other intentiona

wr ongdoi ng.

(F) In any case in which the attorney general or prosecuting

attorney has authority to institute an action or proceedi ng under

this section, the attorney general or prosecuting attorney nmay

accept an assurance of discontinuance of any nethod. act. or

practice that is in violation of this section fromany person

all eged to be engaged in or to have engaged in the unl awf ul

net hod, act, or practice. The assurance may include a stipulation

for the voluntary paynent by the person of the costs of

i nvestigation, or of an anpunt to be held in escrow pendi ng the

outcone of any action or as restitution to any agdrieved person or

both. The alleqged violator shall give the assurance of

di scontinuance in witing and the attorney general or prosecuting

attorney shall file the docunent with the court of commbn pleas in

the county in which the alleged violator resides or has principal

pl ace of business if received by the prosecuting attorney., or in

Franklin county if received by the attorney general. Any evi dence

of a violation of the assurance of discontinuance is prinma-facie
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evidence of a violation of this section in any subsequent action

or _proceedi ng brought by the attorney general or prosecuting

attorney, and the court may award to the state a civil penalty of

not nore than ten thousand dollars for each violation. The

attorney general or prosecuting attorney nay reopen any matter

that has been closed by the acceptance of an assurance of

di sconti nuance at any tine for further proceedings in the public

i nt erest.

Section 2. That existing section 4710.01 of the Revised Code

i s hereby repeal ed.
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