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127th General Assembly

Regular Session H. B. No. 382

2007-2008

Representative Wagoner

Cosponsors: Representatives Huffman, Ujvagi, Hughes, Zehringer, Latta,

Peterson, Stebelton, McGregor, J., Brown, Fende, Batchelder, Goodwin,
Combs, Hite

A BILL

To anend section 122.171 of the Revised Code to
expand the job retention tax credit for eligible
busi nesses with corporate headquarters in this

st at e.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 122.171 of the Revi sed Code be

amended to read as fol |l ows:

Sec. 122.171. (A) As used in this section:

(1) "Capital investnent project” neans a plan of investnent
at a project site for the acquisition, construction, renovation,
or repair of buildings, machinery, or equipnent, or for
capitalized costs of basic research and new product devel opnent
determ ned in accordance with generally accepted accounting

principles, but does not include any of the follow ng:

(a) Paynments made for the acquisition of personal property

t hrough operating | eases;

(b) Project costs paid before January 1, 2002;
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(c) Paynents nmade to a related nenber as defined in section
5733.042 of the Revised Code or to an el ected consolidated
t axpayer or a conbi ned taxpayer as defined in section 5751.01 of
t he Revi sed Code.

(2) "Eligible business" nmeans & either of the follow ng:

(a) A corporation that satisfies all of the foll ow ng:

(i) Its sole North Anerican corporate headquarters is in this

state;

(ii) Mre than five hundred enpl oyvees are enpl oyed at such

headquarters;

(iii) The principal managenent and executive deci Sions

regarding the corporation's operations are nade at such

headquarters:;

(iv) The corporation received gross revenues in excess of one

billion dollars in each of the corporation's three fiscal years

inmmedi ately preceding the filing of an application for a tax

credit under this section; or

(b) A business with Chio operations satisfying all of the

foll ow ng:

=)-(i) Enployed an average of at |east one thousand enpl oyees
in full-time enploynment positions at a project site during each of
the twelve nonths preceding the application for a tax credit under
this section; and

by(ii) On or after January 1, 2002, has made or has caused
to be made paynents for the a capital investnent project,
i ncludi ng paynents nade by an unrelated third party entity as a
result of a |ease of not less than twenty years in term of either

of the follow ng:

() At least two hundred million dollars in the aggregate

at the project site during a period of three consecutive cal endar
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years including the cal endar year that includes a day of the
taxpayer's taxabl e year or tax period with respect to which the

credit is granted,

(1) If the average wage of all full-tinme enpl oynent
positions at the project site is greater than four hundred per
cent of the federal m ninmum wage, at |east one hundred mllion
dollars in the aggregate at the project site during a period of
three consecutive cal endar years including the cal endar year that
i ncludes a day of the taxpayer's taxable year or tax period with

respect to which the credit is granted.

{er(iii) I's engaged at the project site primarily as a
manuf acturer or is providing significant corporate adninistrative
functions. If the investnent under division (A)(2)(b) of this
section was nmade by a third party entity as a result of a |l ease of
not less than twenty years in term the project nust include
headquarters operations that are part of a nixed use devel opnent
that includes at |east two of the following: office, hotel,

research and devel oprent, or retail facilities.

{-(iv) Has had a capital investnment project reviewed and
approved by the tax credit authority as provided in divisions (O,
(D), and (E) of this section

(3) "Full-tinme enploynent position" neans a position of
enpl oynent for consideration for at |east an average of
thirty-five hours a week that has been filled for at |east one
hundred ei ghty days inmedi ately preceding the filing of an
application under this section and for at |east one hundred eighty
days during each taxable year or each cal endar year that includes
a tax period with respect to which the credit is granted, or is
enpl oyed in such position for consideration for such tinme, but is

on active duty reserve or Chio national guard service.

(4) "Manufacturer" has the sane neaning as in section
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5739. 011 of the Revi sed Code.

(5) "Project site" neans an integrated conplex of facilities
inthis state, as specified by the tax credit authority under this
section, within a fifteen-mle radius where a taxpayer is

primarily operating as an eligible business.

(6) "Applicable corporation” neans a corporation satisfying

all of the foll ow ng:

(a)(i) For the entire taxable year inmedi ately preceding the
tax year, the corporation devel ops software applications prinmarily
to provide tel ecommunication billing and information services
through outsourcing or licensing to donestic or internationa

cust oners.

(ii) Sales and licensing of software generated at |east six
hundred million dollars in revenue during the taxable year
i medi ately preceding the tax year the corporation is first
entitled to claimthe credit provided under division (B) of this

secti on.

(b) For the entire taxable year imrediately preceding the tax
year, the corporation or one or nore of its related nenbers
provi des custonmer or enployee care and technical support for
clients through one or nore contact centers within this state, and
the corporation and its related nenbers together have a daily
average, based on a three-hundred-sixty-five-day year, of at | east
five hundred thousand successful custoner contacts through one or

nore of their contact centers, wherever |ocated.

(c) The corporation is eligible for the credit under division

(B) of this section for the tax year.

(7) "Related nenber" has the sane nmeaning as in section
5733. 042 of the Revised Code as that section existed on the
effective date of its anmendnent by Am Sub. H. B. 215 of the 122nd
general assenbly, Septenber 29, 1997.
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(8) "Successful custoner contact" nmeans a contact with an end
user via tel ephone, including interactive voice recognition or
sim | ar means, where the contact culmnates in a conversation or

connection other than a busy signal or equi pment busy.

(9) "Tel ecomuni cations” neans all forns of
t el econmuni cations service as defined in section 5739.01 of the
Revi sed Code, and includes services in wireless, wireline, cable,

broadband, internet protocol, and satellite.

(10)(a) "Applicable difference" means the difference between
the tax for the tax year under Chapter 5733. of the Revised Code
applying the law in effect for that tax year, and the tax for that
tax year if section 5733.042 of the Revised Code applied as that
section existed on the effective date of its amendnment by Am Sub.
H B. 215 of the 122nd general assenbly, Septenber 29, 1997,
subject to division (A)(10)(b) of this section

(b) If the tax rate set forth in division (B) of section
5733.06 of the Revised Code for the tax year is |ess than eight
and one-half per cent, the tax cal cul ated under division
(A)(10)(a) of this section shall be conputed by substituting a tax
rate of eight and one-half per cent for the rate set forth in
division (B) of section 5733.06 of the Revised Code for the tax

year.

(c) If the resulting difference is negative, the applicable

tax difference for the tax year shall be zero.

(B) The tax credit authority created under section 122.17 of
the Revised Code may grant tax credits under this section for the
pur pose of fostering job retention in this state. Upon application
by an eligible business and upon consi deration of the
recomendati on of the director of budget and nanagenent, tax
comm ssioner, and director of devel opnent under division (C of

this section, the tax credit authority nay grant to an eligible
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busi ness a nonrefundabl e credit against the tax inposed by section
5733.06 or 5747.02 of the Revised Code for a period of up to
fifteen taxable years, and against the tax |evied by Chapter 5751.
of the Revised Code for a period of up to fifteen cal endar years
provi ded, however, that if the project site is | eased, the term of
the tax credit cannot exceed the | esser of fifteen years or
one-half the termof the lease, including any permtted renewal
periods. The credit shall be in an anpbunt not exceedi ng
seventy-five per cent of the Ohio inconme tax withheld fromthe
enpl oyees of the eligible business occupying full-tinme enpl oynent
positions at the project site during the cal endar year that

i ncludes the | ast day of such business' taxable year or tax period
with respect to which the credit is granted. The anount of the
credit shall not be based on the Chio incone tax withheld from
full-tinme enployees for a calendar year prior to the cal endar year
in which the mninmuminvestnent requirenent referred to in
division (A)(2)(b)(ii) of this section is conpleted if such

requi renent applies to the eligible business. The credit shall be

claimed only for the taxable years or tax periods specified in the
el igi bl e business' agreenment with the tax credit authority under
division (E) of this section, but in no event shall the credit be
claimed for a taxable year or tax period terninating before the
date specified in the agreenent. Any credit granted under this
section against the tax inposed by section 5733.06 or 5747.02 of
the Revised Code, to the extent not fully utilized agai nst such
tax for taxable years ending prior to 2008, shall automatically be
converted without any action taken by the tax credit authority to
a credit against the tax |evied under Chapter 5751. of the Revised
Code for tax periods beginning on or after July 1, 2008, provided
that the person to whomthe credit was granted is subject to such
tax. The converted credit shall apply to those cal endar years in

whi ch the remaining taxable years specified in the agreenment end.
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The credit conputed under this division is in addition to any
credit allowed under division (M of this section_ which the tax

credit authority may also include in the agreenent.

Any unused portion of a tax credit may be carried forward for
not nore than three additional years after the year for which the

credit is granted.

(O A (1) A taxpayer that is an eligible business under

division (A (2)(a) of this section and that proposes to retain

jobs in this state nay apply to the tax credit authority to enter

into an agreenent for a tax credit under this section.

(2) A taxpayer that is an eligible business under division

(A)(2)(b) of this section and that proposes a capital investnent

project to retain jobs in this state may apply to the tax credit
authority to enter into an agreenent for a tax credit under this
section. Fhe

(3) The director of devel opnent shall prescribe the form of
the application. After receipt of an application, the authority
shall forward copies of the application to the director of budget
and managenent, the tax commi ssioner, and the director of
devel opnment, each of whom shall review the application to
determ ne the econonmi c inpact the proposed project would have or,

for an eligible business applying under division (€ (1) of this

section, the econom c inpact the retention of jobs would have, on

the state and the affected political subdivisions and. They shal
subnit a summary of their determi nations and recomendations to

the authority.

(D) Upon review of the determ nations and reconmendati ons
described in division (C) of this section, the tax credit
authority may enter into an agreenent with the taxpayer for a
credit under this section if the authority deternines all of the

fol | owi ng:
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(1) Fhe For a taxpayer that applied for the credit under

division (C(2) of this section, the taxpayer's capital investnent

project will result in the retention of full-time enpl oynent

positions in this state.

(2) The taxpayer is economically sound and,__if it applied for

the credit under division (C(2) of this section, it has the

ability to conplete the proposed capital investnent project.

(3) The taxpayer intends to and has the ability to maintain
operations at the project site for at least twice the termof the

credit.

(4) Receiving the credit is a major factor in the taxpayer's

deci sion to begin, continue with, or conplete the project or, for

a taxpaver that applied for the credit under division (C (1) of

this section, receiving the credit is a nmpjor factor in the

taxpayer's decision to retain jobs in this state.

(5) Fhe For a taxpayer that applied for the credit under

division (C(2) of this section, the political subdivisions in

whi ch the project is |ocated have agreed to provi de substanti al

financial support to the project.

(E) An agreenment under this section shall include all of the

foll ow ng:

(1) A For a taxpayer that applied for the credit under

division (C)(2) of this section, a detailed description of the

proj ect that—+s—the——subject—of—the—agreerent, including the anount

of the investnment, the period over which the investnent has been

or is being nade, and the nunber of full-tinme enpl oynent positions

at the project site.

(2) The nethod of calculating the nunber of full-tine
enpl oynent positions as specified in division (A (3) of this

secti on.
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(3) The term and percentage of the tax credit, and the first

year for which the credit nmay be cl ai ned.

(4) A requirenment that the taxpayer nmintain operations at
the project site for at |east tw ce the nunber of years as the

termof the credit.

(5) Arequirenment that the taxpayer retain a specified nunber
of full-time enploynent positions at the project site and within
this state for the termof the credit, including a requirenent
that the taxpayer continue to enploy at |east one thousand
enpl oyees in full-tinme enploynent positions at the project site
during the entire termof any agreenent, subject to division
(E)(7) of this section

(6) Arequirenment that the taxpayer annually report to the
di rector of devel opnent the nunber of full-time enpl oynent
positions subject to the credit, the anount of tax withheld from
enpl oyees in those positions, the anount of the paynents nade for

the capital investment project, if such a project is required

under the agreenent, and any other infornation the director needs

to performthe director's duties under this section.

(7) Arequirenment that the director of devel opnent annually
review the annual reports of the taxpayer to verify the
i nformati on reported under division (E)(6) of this section and
compliance with the agreenent. Upon verification, the director
shall issue a certificate to the taxpayer stating that the
i nformati on has been verified and identifying the anount of the
credit for the taxable year. Unl ess otherw se specified by the tax
credit authority in a resolution and included as part of the
agreement, the director shall not issue a certificate for any year
in which the total nunber of filled full-tine enploynment positions
for each day of the cal endar year divided by three hundred
sixty-five is less than ninety per cent of the full-tine

enpl oynment positions specified in division (E)(5) of this section.
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In determning the nunber of full-tinme enploynent positions, no
position shall be counted that is filled by an enpl oyee who is
included in the calculation of a tax credit under section 122.17
of the Revi sed Code.

(8)(a) A provision requiring that the taxpayer, except as
ot herwi se provided in division (E)(8)(b) of this section, shal
not relocate enploynment positions fromelsewhere in this state to
the project site that is the subject of the agreenent for the
| esser of five years fromthe date the agreenent is entered into
or the nunmber of years the taxpayer is entitled to claimthe

credit.

(b) The taxpayer may relocate enploynent positions from
el sewhere in this state to the project site that is the subject of
the agreenent if the director of devel opnent deternines both of

the foll ow ng:

(i) That the site fromwhich the enpl oynent positions would
be relocated is inadequate to neet market and industry conditions,
expansi on plans, consolidation plans, or other business

consi derations affecting the taxpayer;

(ii) That the legislative authority of the county, township,
or munici pal corporation fromwhich the enpl oynent positions woul d

be rel ocated has been notified of the rel ocati on.

For purposes of this section, the novenent of an enpl oynent
position fromone political subdivision to another political
subdi vi sion shall be considered a relocation of an enpl oynent
position unless the novenent is confined to the project site. The
transfer of an individual enployee fromone political subdivision
to another political subdivision shall not be considered a
rel ocati on of an enploynent position as long as the individual's
enpl oynent position in the first political subdivision is

refilled.
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(9) A waiver by the taxpayer of any limtations periods
relating to assessnments or adjustnments resulting fromthe

taxpayer's failure to conply with the agreenent.

(F) If a taxpayer fails to nmeet or conply with any condition
or requirenment set forth in a tax credit agreenent, the tax credit
authority may amend the agreenent to reduce the percentage or term
of the credit. The reduction of the percentage or termshall take
effect (1) in the taxable year i mediately follow ng the taxable
year in which the authority anmends the agreenent or the director
of devel opnent notifies the taxpayer in witing of such failure,
or (2) inthe first tax period beginning in the cal endar year
imedi ately followi ng the cal endar year in which the authority
amends the agreenent or the director notifies the taxpayer in
writing of such failure. If the taxpayer fails to annually report
any of the information required by division (E)(6) of this section
within the tine required by the director, the reduction of the
percentage or termnay take effect in the current taxable year. If
the taxpayer relocates enploynment positions in violation of the
provi sion required under division (D)(8)(a) of this section, the
taxpayer shall not claimthe tax credit under section 5733.0610 of
the Revised Code for any tax years follow ng the cal endar year in
whi ch the relocation occurs, shall not claimthe tax credit under
section 5747.058 of the Revised Code for the taxable year in which
the relocation occurs and any subsequent taxable years, and shal
not claimthe tax credit under division (A) of section 5751.50 of
the Revised Code for the tax period in which the relocation occurs

and any subsequent tax periods.

(G Financial statements and other information submtted to
the departnent of devel opnent or the tax credit authority by an
applicant for or recipient of a tax credit under this section, and
any information taken for any purpose from such statenments or

i nformation, are not public records subject to section 149. 43 of
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the Revised Code. However, the chairperson of the authority may
nmake use of the statenents and other information for purposes of

i ssuing public reports or in connection with court proceedi ngs
concerning tax credit agreenents under this section. Upon the
request of the tax conmissioner, the chairperson of the authority
shall provide to the conmm ssioner any statenment or other
information subnmtted by an applicant for or recipient of a tax
credit in connection with the credit. The conm ssioner shall
preserve the confidentiality of the statenent or other

i nf ormati on.

(H A taxpayer claimng a tax credit under this section shal
subnit to the tax conmi ssioner a copy of the director of
devel opnent's certificate of verification under division (E)(7) of
this section with the taxpayer's tax report or return for the
taxabl e year or for the cal endar year that includes the tax
period. Failure to subnmit a copy of the certificate with the
report or return does not invalidate a claimfor a credit if the
taxpayer submits a copy of the certificate to the conm ssioner

within sixty days after the conm ssioner requests it.

(1) For the purposes of this section, a taxpayer may include
a partnership, a corporation that has nmade an el ecti on under
subchapter S of chapter one of subtitle A of the Internal Revenue
Code, or any other business entity through which inconme flows as a
di stributive share to its owners. A partnership, S-corporation, or
ot her such business entity nay elect to pass the credit received
under this section through to the persons to whomthe incone or
profit of the partnership, S-corporation, or other entity is
distributed. The election shall be made on the annual report
requi red under division (E)(6) of this section. The el ection
applies to and is irrevocable for the credit for which the report
is submitted. If the election is nmade, the credit shall be

apportioned anong those persons in the same proportions as those
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in which the incone or profit is distributed.

(J) If the director of devel opnent deternines that a taxpayer
that received a tax credit under this section is not conplying
with the requirenment under division (E)(4) of this section, the
director shall notify the tax credit authority of the
nonconpl i ance. After receiving such a notice, and after giving the
taxpayer an opportunity to explain the nonconpliance, the
authority nay ternminate the agreenent and require the taxpayer to
refund to the state all or a portion of the credit clained in

previous years, as follows:

(1) If the taxpayer nmintained operations at the project site
for less than the termof the credit, the anount required to be
ref unded shall not exceed the amount of any tax credits previously

al |l owed and recei ved under this section.

(2) If the taxpayer nmmintai ned operations at the project site
| onger than the termof the credit but |ess than one and one-half
times the termof the credit, the anmount required to be refunded
shall not exceed fifty per cent of the sumof any tax credits

previously allowed and received under this section.

(3) If the taxpayer naintai ned operations at the project site
for at | east one and one-half tines the termof the credit but
less than twice the termof the credit, the anmount required to be
refunded shall not exceed twenty-five per cent of the sum of any

tax credits previously allowed and received under this section.

In determining the portion of the credit to be refunded to
this state, the authority shall consider the effect of market
conditions on the taxpayer's project and whether the taxpayer
continues to nmaintain other operations in this state. After making
the determ nation, the authority shall certify the anmbunt to be
refunded to the tax conm ssioner. The commi ssioner shall make an

assessnent for that anmount agai nst the taxpayer under Chapter
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5733., 5747., or 5751. of the Revised Code. The tine limtations
on assessnments under those chapters do not apply to an assessnent
under this division, but the conm ssioner shall nake the

assessnent within one year after the date the authority certifies

to the conm ssioner the anbunt to be refunded.

If the director of devel opnent determ nes that a taxpayer
that received a tax credit under this section has reduced the
nunber of enpl oyees agreed to under division (E)(5) of this
section by nore than ten per cent, the director shall notify the
tax credit authority of the nonconpliance. After receiving such
notice, and after providing to the taxpayer an opportunity to
expl ain the nonconpliance, the authority may anend the agreenent
to reduce the percentage or termof the tax credit. The reduction
in the percentage or termshall take effect in the taxable year
or in the calendar year that includes the tax period, in which the

authority anmends the agreenent.

(K) The director of devel opnent, after consultation with the
tax commi ssioner and in accordance with Chapter 119. of the
Revi sed Code, shall adopt rul es necessary to inplenent this
section. The rules may provide for recipients of tax credits under
this section to be charged fees to cover adm nistrative costs of
the tax credit program The fees collected shall be credited to
the tax incentive prograns operating fund created in section
122. 174 of the Revised Code. At the tine the director gives public
notice under division (A) of section 119.03 of the Revised Code of
t he adoption of the rules, the director shall submt copies of the
proposed rules to the chairpersons of the standing conmittees on
econom ¢ devel opnent in the senate and the house of

representatives.

(L) On or before the thirty-first day of March of each year,
the director of devel opment shall subnmit a report to the governor

the president of the senate, and the speaker of the house of
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representatives on the tax credit programunder this section. The
report shall include information on the nunber of agreenents that
were entered into under this section during the precedi ng cal endar

year, a description of the project or project site that is the

subj ect of each such agreenent, and an update on the status of
projects under agreenents entered into before the preceding

cal endar year

(M (1) A nonrefundable credit shall be allowed to an
appl i cabl e corporation and its related nmenbers in an anount equa
to the applicable difference. The credit is in addition to the
credit granted to the corporation or related nenbers under
division (B) of this section. The credit is subject to divisions
(B) to (E) and division (J) of this section.

(2) A person qualifying as an applicable corporation under
this section for a tax year does not necessarily qualify as an
appl i cabl e corporation for any other tax year. No person is
entitled to the credit allowed under division (M of this section
for the tax year immedi ately follow ng the taxable year during
whi ch the person fails to neet the requirenments in divisions
(A (6)(a)(i) and (A)(6)(b) of this section. No person is entitled
to the credit allowed under division (M of this section for any
tax year for which the person is not eligible for the credit

provi ded under division (B) of this section.

Section 2. That existing section 122.171 of the Revised Code

i s hereby repeal ed.
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