As Passed by the House

127th General Assembly
Regular Session Sub. H. B. No. 395
2007-2008

Representative Hughes

Cosponsors: Representatives Flowers, Wagoner, Evans, Yuko, Williams, S.,

Bacon, Combs, DeBose, McGregor, J., Stebelton

A BILL

To anend section 3105.171 of the Revised Code to
general |y exclude a spouse's social security

benefits froma divorce court's jurisdiction.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 3105.171 of the Revised Code be

amended to read as fol | ows:

Sec. 3105.171. (A) As used in this section:

(1) "Distributive award" neans any paynent or paynents, in
real or personal property, that are payable in a lunp sumor over
time, in fixed anmounts, that are made from separate property or
i ncone, and that are not nmade frommarital property and do not
constitute paynents of spousal support, as defined in section
3105. 18 of the Revised Code.

(2) "During the marriage" neans whi chever of the following is

appl i cabl e:
(a) Except as provided in division (A)(2)(b) of this section,
the period of tinme fromthe date of the narriage through the date

of the final hearing in an action for divorce or in an action for
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| egal separation

(b) If the court determines that the use of either or both of
the dates specified in division (A)(2)(a) of this section would be
i nequitable, the court may select dates that it considers
equitable in determning marital property. If the court selects
dates that it considers equitable in determning marital property,
"during the marriage" nmeans the period of tine between those dates

sel ected and specified by the court.

(3)(a) "Marital property" means, subject to division

(A (3)(b) of this section, all of the foll ow ng

(i) Al real and personal property that currently is owned by
either or both of the spouses, including, but not limted to, the
retirenment benefits of the spouses, and that was acquired by

either or both of the spouses during the narriage;

(ii) Al interest that either or both of the spouses
currently has in any real or personal property, including, but not
linmited to, the retirenment benefits of the spouses, and that was

acquired by either or both of the spouses during the nmarriage;

(iii) Except as otherwi se provided in this section, all
i ncone and appreciation on separate property, due to the |abor,
nmonetary, or in-kind contribution of either or both of the spouses

that occurred during the marriage;

(iv) A participant account, as defined in section 148.01 of
the Revised Code, of either of the spouses, to the extent of the
foll ow ng: the noneys that have been deferred by a conti nuing
menber or participating enployee, as defined in that section, and
that have been transnmitted to the Chio public enpl oyees deferred
conpensati on board during the marriage and any incone that is
derived fromthe investnent of those noneys during the marri age;
the noneys that have been deferred by an officer or enployee of a

nmuni ci pal corporation and that have been transmtted to the
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governi ng board, administrator, depository, or trustee of the
deferred conpensati on program of the nunicipal corporation during
the marriage and any inconme that is derived fromthe investnent of
those nmoneys during the marriage; or the noneys that have been
deferred by an officer or enployee of a governnent unit, as
defined in section 148.06 of the Revised Code, and that have been
transmitted to the governing board, as defined in that section,
during the marriage and any incone that is derived fromthe

i nvestnent of those noneys during the narriage.

(b) "Marital property" does not include any separate
property.

(4) "Passive incone" neans incone acquired other than as a
result of the labor, nonetary, or in-kind contribution of either

spouse.

(5) "Personal property" includes both tangible and intangible

personal property.

(6)(a) "Separate property" neans all real and personal
property and any interest in real or personal property that is

found by the court to be any of the follow ng:

(i) An inheritance by one spouse by bequest, devise, or

descent during the course of the narriage;

(ii) Any real or personal property or interest in real or
personal property that was acquired by one spouse prior to the

date of the narri age;

(iii) Passive income and appreciation acquired from separate

property by one spouse during the narriage;

(iv) Any real or personal property or interest in real or
personal property acquired by one spouse after a decree of |egal

separation i ssued under section 3105.17 of the Revised Code;

(v) Any real or personal property or interest in real or
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personal property that is excluded by a valid antenupti al

agreenent;

(vi) Conpensation to a spouse for the spouse's persona
injury, except for loss of marital earnings and conpensation for

expenses paid frommarital assets;

(vii) Any gift of any real or personal property or of an
interest in real or personal property that is made after the date
of the marriage and that is proven by clear and convincing

evi dence to have been given to only one spouse.

(b) The conmingling of separate property with other property
of any type does not destroy the identity of the separate property
as separate property, except when the separate property is not

traceabl e.

(B) In divorce proceedings, the court shall, and in | egal
separation proceedi ngs upon the request of either spouse, the
court may, determ ne what constitutes marital property and what
constitutes separate property. In either case, upon making such a
determ nation, the court shall divide the nmarital anrd——separate
property eguitably between the spouses, in accordance with this
section. For purposes of this section, the court has jurisdiction

over all property, excluding the social security benefits of a

spouse other than as set forth in division (F)(9) of this section

in which one or both spouses have an interest.

(O (1) Except as provided in this division or division (E) of
this section, the division of marital property shall be equal. If
an equal division of marital property would be inequitable, the
court shall not divide the marital property equally but instead
shall divide it between the spouses in the manner the court
determ nes equitable. In making a division of nmarital property,
the court shall consider all relevant factors, including those set

forth in division (F) of this section.
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(2) Each spouse shall be considered to have contri buted

equally to the production and acquisition of marital property.

(3) The court shall provide for an—eguitable a division of
marital property under this section prior to making any award of

spousal support to either spouse under section 3105.18 of the

Revi sed Code and without regard to any spousal support so awarded.

(4) If the marital property includes a participant account,
as defined in section 148.01 of the Revised Code, the court shal
not order the division or disbursenent of the noneys and incone
described in division (A)(3)(a)(iv) of this section to occur in a
manner that is inconsistent with the law, rules, or plan governing
the deferred conpensation programinvolved or prior to the time
that the spouse in whose nanme the participant account is
nmai nt ai ned conmences recei pt of the noneys and incone credited to

the account in accordance with that law, rules, and plan.

(D) Except as otherwi se provided in division (E) of this
section or by another provision of this section, the court shal
di sburse a spouse's separate property to that spouse. If a court
does not disburse a spouse's separate property to that spouse, the
court shall make witten findings of fact that explain the factors
that it considered in nmaking its determnation that the spouse's

separate property should not be disbursed to that spouse.

(E) (1) The court may nake a distributive award to facilitate,
ef fectuate, or supplenent a division of marital property. The
court may require any distributive award to be secured by a lien

on the payor's specific marital property or separate property.

(2) The court may make a distributive award in lieu of a
division of marital property in order to achieve equity between
the spouses, if the court determ nes that a division of the
marital property in kind or in nmoney would be inpractical or

bur densone.
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(3) If a spouse has engaged in financial msconduct,
including, but not linited to, the dissipation, destruction
conceal ment, or fraudul ent disposition of assets, the court may
conpensat e the of fended spouse with a distributive award or with a

greater award of marital property.

(F) I'n making a division of marital property and in
determ ni ng whether to nmake and the amount of any distributive
award under this section, the court shall consider all of the

foll owing factors:
(1) The duration of the marriage;
(2) The assets and liabilities of the spouses;

(3) The desirability of awarding the famly hone, or the
right to reside in the famly hone for reasonabl e periods of tine,

to the spouse with custody of the children of the narriage;
(4) The liquidity of the property to be distributed;

(5) The econonic desirability of retaining intact an asset or

an interest in an asset;

(6) The tax consequences of the property division upon the

respective awards to be nmade to each spouse;

(7) The costs of sale, if it is necessary that an asset be

sold to effectuate an equitable distribution of property;

(8) Any division or disbursenment of property nmade in a
separation agreenent that was voluntarily entered into by the

SpPpouUsSes;

(9) Any retirenment benefits of the spouses., excluding the

social security benefits of a spouse except as nmay be rel evant for

pur poses of dividing a public pension;

(10) Any other factor that the court expressly finds to be

rel evant and equitabl e.
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(G In any order for the division or disbursenent of property
or a distributive award made pursuant to this section, the court
shall make witten findings of fact that support the deternination
that the nmarital property has been eguitably divided and shal
specify the dates it used in determ ning the neaning of "during

the marriage. "

(H) Except as otherwi se provided in this section, the hol ding
of title to property by one spouse individually or by both spouses
in a formof co-ownership does not determ ne whether the property

is marital property or separate property.

(I') Adivision or disbursenment of property or a distributive
award nmade under this section is not subject to future

nodi fication by the court.

(J) The court may issue any orders under this section that it
determ nes equitable, including, but not limted to, either of the

foll owing types of orders:

(1) An order granting a spouse the right to use the marital
dwel ling or any other marital property or separate property for

any reasonabl e period of tineg;

(2) An order requiring the sale or encunbrancing of any real
or personal property, with the proceeds fromthe sale and the
funds fromany | oan secured by the encunbrance to be applied as

determ ned by the court.

Section 2. That existing section 3105.171 of the Revised Code

i s hereby repeal ed.
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