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ABILL

To anend sections 5703. 70, 5739.03, 5739. 033,
5739. 034, 5739.24, 5741.03, and 5741.05 and to
enact section 5739.061 of the Revised Code and
|ater to repeal sections 5739.035, 5739.123,
5739. 24, and 5740.10 of the Revised Code to
require vendors to utilize origin-based sourcing
for intrastate sal es begi nning January 1, 2010, to

di sconti nue conpensation of inpacted counties for

sal es tax | osses incurred under destination-based
sourcing, to conpensate vendors required to
convert from destination-based sourcing to

ori gi n-based sourcing, to pernit a vendor, when
making a refund, to retain the anount of the
delivery charge and sales taxes attributable to

the charge, and to declare an energency.

© 00 N O O A W DN PP

e e T = S Y S T
o UM W N B O



Am. Sub. H. B. No. 429
As Passed by the Senate

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5703.70, 5739.03, 5739. 033,
5739. 034, 5739.24, 5741.03, and 5741. 05 be anended and section
5739. 061 of the Revised Code be enacted to read as foll ows:

Sec. 5703.70. (A) On the filing of an application for refund
under section 3734.905, 4307.05, 4307.07, 5727.28, 5727.91,
5728. 061, 5733.12, 5735.122, 5735.13, 5735.14, 5735.141, 5735.142,
5735.18, 5739.07, 5739.071, 5739.104, 5741.10, 5743.05, 5743.53,
5749. 08, or 5751.08 of the Revised Code, or an application for
conmpensati on under section 5439123 5739. 061 of the Revised Code,
if the tax comm ssioner determ nes that the amount of the refund
or compensation to which the applicant is entitled is |ess than
the anount clained in the application, the conm ssioner shall give
the applicant witten notice by ordinary nail of the anmount. The
notice shall be sent to the address shown on the application
unl ess the applicant notifies the conm ssioner of a different
address. The applicant shall have sixty days fromthe date the
conm ssioner nmails the notice to provide additional information to

the comm ssioner or request a hearing, or both.

(B) If the applicant neither requests a hearing nor provides
addi tional information to the tax comm ssioner within the tine
prescribed by division (A) of this section, the comr ssioner shal

take no further action, and the refund or conpensati on anount o+

conpensation—-ampunt deni ed becones fi nal

(O(1) If the applicant requests a hearing within the tine
prescribed by division (A) of this section, the tax commi ssioner
shal|l assign a tine and place for the hearing and notify the
appl i cant of such tinme and place, but the comm ssioner may

continue the hearing fromtinme to tinme as necessary. After the
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Am. Sub. H. B. No. 429
As Passed by the Senate

hearing, the conm ssioner may nake such adjustnments to the refund
or conpensation as the conm ssioner finds proper, and shall issue

a final determ nation thereon

(2) If the applicant does not request a hearing, but provides
addi tional information, within the tine prescribed by division (A
of this section, the comm ssioner shall review the information
make such adjustnents to the refund or conpensation as the
conmmi ssi oner finds proper, and issue a final deternination

t her eon.

(3) The conmi ssioner shall serve a copy of the final
determ nati on made under division (C (1) or (2) of this section on
the applicant in the manner provided in section 5703.37 of the
Revi sed Code, and the decision is final, subject to appeal under
section 5717.02 of the Revised Code.

(D) The tax conmi ssioner shall certify to the director of
budget and managenent and treasurer of state for paynment fromthe
tax refund fund created by section 5703. 052 of the Revised Code,
the anount of the refund to be refunded under division (B) or (O
of this section. The conmi ssioner also shall certify to the
director and treasurer of state for paynent fromthe general
revenue fund the anobunt of conpensation to be paid under division
(B) or (C) of this section

Sec. 5739.03. (A) Except as provided in section 5739.05 of
the Revised Code, the tax inmposed by or pursuant to section
5739. 02, 5739.021, 5739.023, or 5739.026 of the Revised Code shal
be paid by the consunmer to the vendor, and each vendor shall
collect fromthe consuner, as a trustee for the state of Chio, the
full and exact amount of the tax payable on each taxable sale, in

the manner and at the tinmes provided as follows:

(1) If the price is, at or prior to the provision of the

service or the delivery of possession of the thing sold to the
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consunmer, paid in currency passed fromhand to hand by the
consunmer or the consumer's agent to the vendor or the vendor's
agent, the vendor or the vendor's agent shall collect the tax with

and at the sanme tine as the price;

(2) If the price is otherwise paid or to be paid, the vendor
or the vendor's agent shall, at or prior to the provision of the
service or the delivery of possession of the thing sold to the
consuner, charge the tax inposed by or pursuant to section
5739. 02, 5739.021, 5739.023, or 5739.026 of the Revised Code to
the account of the consuner, which anount shall be coll ected by
the vendor fromthe consunmer in addition to the price. Such sale
shall be reported on and the anount of the tax applicable thereto
shall be remtted with the return for the period in which the sale
is nmade, and the anopunt of the tax shall becone a | egal charge in

favor of the vendor and agai nst the consuner.

(B)y(1)(a) If any sale is clained to be exenpt under division
(E) of section 5739.01 of the Revised Code or under section
5739. 02 of the Revised Code, with the exception of divisions
(B)(1) to (11) or (28) of section 5739.02 of the Revised Code, the
consunmer nust provide to the vendor, and the vendor nust obtain
fromthe consunmer, a certificate specifying the reason that the
sale is not legally subject to the tax. The certificate shall be
in such form and shall be provided either in a hard copy form or

el ectronic form as the tax conm ssioner prescribes.

(b) A vendor that obtains a fully conpl eted exenption
certificate froma consuner is relieved of liability for
collecting and remtting tax on any sale covered by that
certificate. If it is determ ned the exenption was inproperly
cl ai med, the consuner shall be liable for any tax due on that sale
under section 5739.02, 5739.021, 5739.023, or 5739.026 or Chapter
5741. of the Revised Code. Relief under this division from
liability does not apply to any of the foll ow ng:
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(i) A vendor that fraudulently fails to collect tax;

(ii) A vendor that solicits consuners to participate in the

unl awf ul cl ai mof an exenption

(iii) A vendor that accepts an exenption certificate froma
consuner that clainms an exenption based on who purchases or who
sells property or a service, when the subject of the transaction
sought to be covered by the exenption certificate is actually
received by the consuner at a | ocation operated by the vendor in
this state, and this state has posted to its web site an exenption
certificate formthat clearly and affirmatively indicates that the

claimed exenption is not available in this state;

(iv) A vendor that accepts an exenption certificate froma
consunmer who clainms a nmultiple points of use exenption under
division (D) of section 5739.033 of the Revised Code, if the item
purchased is tangi bl e personal property, other than prewitten

conmput er software.

(2) The vendor shall nmintain records, including exenption
certificates, of all sales on which a consuner has clai ned an

exenption, and provide themto the tax commi ssioner on request.

(3) The tax conm ssioner nmay establish an identification
system whereby the comm ssioner issues an identification nunber to
a consuner that is exenpt from paynent of the tax. The consuner
nmust present the nunber to the vendor, if any sale is clained to

be exenpt as provided in this section.

(4) If no certificate is provided or obtained within ninety
days after the date on which such sale is consumated, it shall be
presunmed that the tax applies. Failure to have so provided or
obtained a certificate shall not preclude a vendor, within one
hundred twenty days after the tax comm ssioner gives witten
notice of intent to levy an assessnent, fromeither establishing

that the sale is not subject to the tax, or obtaining, in good
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faith, a fully conpleted exenption certificate.

(5) Certificates need not be obtained nor provided where the
identity of the consuner is such that the transaction is never
subject to the tax inposed or where the item of tangible persona
property sold or the service provided is never subject to the tax
i nposed, regardless of use, or when the sale is in interstate

commer ce.

(6) If a transaction is clainmed to be exenpt under division
(B)(13) of section 5739.02 of the Revised Code, the contractor
shall obtain certification of the clainmed exenption fromthe
contractee. This certification shall be in addition to an
exenption certificate provided by the contractor to the vendor. A
contractee that provides a certification under this division shall
be deened to be the consuner of all items purchased by the
contractor under the claimof exenption, if it is subsequently
determ ned that the exenption is not properly clained. The
certification shall be in such formas the tax conm ssioner

prescri bes.

(C As used in this division, "contractee" means a person who
seeks to enter or enters into a contract or agreement with a
contractor or vendor for the construction of real property or for

the sale and installation onto real property of tangible personal
property.

Any contractor or vendor may request from any contractee a
certification of what portion of the property to be transferred
under such contract or agreenment is to be incorporated into the
realty and what portion will retain its status as tangible
personal property after installation is conpleted. The contractor
or vendor shall request the certification by certified mai
delivered to the contractee, return receipt requested. Upon
recei pt of such request and prior to entering into the contract or

agreenent, the contractee shall provide to the contractor or
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vendor a certification sufficiently detailed to enable the
contractor or vendor to ascertain the resulting classification of
all materials purchased or fabricated by the contractor or vendor
and transferred to the contractee. This requirenment applies to a
contractee regardl ess of whether the contractee holds a direct
paynment permnit under section 5739.031 of the Revised Code or
provides to the contractor or vendor an exenption certificate as

provi ded under this section.

For the purposes of the taxes |levied by this chapter and
Chapter 5741. of the Revised Code, the contractor or vendor may in
good faith rely on the contractee's certification. Notw thstanding
division (B) of section 5739.01 of the Revised Code, if the tax
conm ssioner determnes that certain property certified by the
contractee as tangi ble personal property pursuant to this division
is, in fact, real property, the contractee shall be considered to
be the consuner of all naterials so incorporated into that rea
property and shall be liable for the applicable tax, and the
contractor or vendor shall be excused fromany liability on those

mat eri al s.

If a contractee fails to provide such certification upon the
request of the contractor or vendor, the contractor or vendor
shall conply with the provisions of this chapter and Chapter 5741.
of the Revised Code without the certification. If the tax
conmmi ssi oner determ nes that such conpliance has been perfornmed in
good faith and that certain property treated as tangi bl e personal
property by the contractor or vendor is, in fact, real property,
the contractee shall be considered to be the consuner of all
materials so incorporated into that real property and shall be
liable for the applicable tax, and the construction contractor or

vendor shall be excused fromany liability on those materials.

This division does not apply to any contract or agreenent

where the tax comm ssioner deternmines as a fact that a
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certification under this division was nade solely on the decision

or advice of the contractor or vendor

(D) Notwi thstanding division (B) of section 5739.01 of the
Revi sed Code, whenever the total rate of tax inposed under this
chapter is increased after the date after a construction contract
is entered into, the contractee shall reinburse the construction
contractor for any additional tax paid on tangible property

consunmed or services received pursuant to the contract.

(E) A vendor who files a petition for reassessnent contesting
t he assessnent of tax on sales for which the vendor obtained no
valid exenption certificates and for which the vendor failed to
establish that the sales were properly not subject to the tax
during the one-hundred-twenty-day period allowed under division
(B) of this section, may present to the tax comm ssioner
addi tional evidence to prove that the sales were properly subject
to a claimof exception or exenption. The vendor shall file such
evi dence within ninety days of the receipt by the vendor of the
noti ce of assessnent, except that, upon application and for
reasonabl e cause, the period for subnitting such evidence shall be

extended thirty days.

The commi ssi oner shall consider such additional evidence in
reaching the final determination on the assessnent and petition

for reassessment.

(F) Whenever a vendor refunds toetheeconsuner the fulb price,_

m nus any separately stated delivery charge., of an item of

tangi bl e personal property on which the tax inposed under this
chapter has been paid, the vendor shall also refund the a4

anount of the tax paid, _mnus the anpunt of tax attributable to

the delivery charge.

Sec. 5739.033. (A) Except—asprovidedindivision{Brof this
seet-on—aivisi-eoRs—{(CG—+te{)—etthis——secti-on—-apphyto—sales—nade
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234

235

236

237

238

239

The anount of tax due pursuant to sections 5739.02, 5739.021, 240
5739. 023, and 5739.026 of the Revised Code is the sum of the taxes 241
i mposed pursuant to those sections at the sourcing |ocation of the 242
sale as determ ned under this section or, if applicable, under 243
division (C) of section 5739.031 or section 5739.034 of the 244
Revi sed Code—er—at—the—situs—ofthe saleas—determnedunder 245
section-5739-035 of the Revised Code. This section applies only to 246
a vendor's or seller's obligation to collect and renmt sal es taxes 247
under section 5739.02, 5739.021, 5739.023, or 5739.026 of the 248
Revi sed Code or use taxes under section 5741.02, 5741.021, 249
5741. 022, or 5741.023 of the Revised Code. Division (A) of this 250
section does not apply in deternmining the jurisdiction for which 251
sellers are required to collect the use tax under section 5741.05 252
of the Revised Code. This section does not affect the obligation 253
of a consumer to renmt use taxes on the storage, use, or other 254
consunption of tangi bl e personal property or on the benefit 255
realized of any service provided, to the jurisdiction of that 256
storage, use, or consunption, or benefit realized. 257
(B) (1) As—used—inthis—division— 258

- ' = ' 259
persohal—property—or—a-servicethat—s—recelved by —a—coRSHABr——o6F 260
I losi v I _ , e i cdiet] I 261
+s—not—thetaxdngrurtsdiction—ta—which—the vendor—has—a fixed 262
place—of business— 263
- - i i i . 264

the Revised Code— 265
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to()—of this seetion Beginning January 1, 2010, retail sales,

excluding the |l ease or rental, of tanqgible personal property or

digital goods shall be sourced to the |ocation where the vendor

receives an order for the sale of such property or goods if:

(a) The vendor receives the order in this state and the
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consuner_receives the property or goods in this state;

(b) The | ocation where the consuner receives the property or

goods is determ ned under division (Q(2), (3), or (4) of this

section; and

(c) The record-keeping systemused by the vendor to calculate

the tax inposed captures the |ocation where the order is received

at the tine the order is received.

(2) A consuner has no additional liability to this state

under this chapter or Chapter 5741. of the Revised Code for tax,

penalty, or interest on a sale for which the consuner remts tax

to the vendor in the anmount invoiced by the vendor if the invoice

amount is calculated at either the rate applicable to the |ocation

where the consuner receives the property or digital good or at the

rate applicable to the |ocation where the order is received by the

vendor. A consuner may rely on a witten representation by the

vendor as to the | ocation where the order for the sale was

received by the vendor. |If the consuner does not have a witten

representation by the vendor as to the | ocation where the order

was received by the vendor, the consuner nmay use a | ocation

i ndi cated by a business address for the vendor that is available

fromrecords that are maintained in the ordinary course of the

consuner's business to deternine the rate applicable to the

| ocati on where the order was received.

(3) For the purposes of division (B) of this section, the

location where an order is received by or on behalf of a vendor

neans the physical location of the vendor or a third party such as

an _established outlet, office |ocation, or automated order receipt

system operated by or on behalf of the vendor, where an order is

initially received by or on behalf of the vendor, and not where

the order may be subsequently accepted, conpleted, or fulfilled.

An order is received when all necessary information to determ ne

whet her the order can be accepted has been received by or on
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behal f of the vendor. The |ocation fromwhich the property or

digital good is shipped shall not be used to determ ne the

| ocation where the order is received by the vendor.

(4) For the purposes of division (B) of this section, if

services subject to taxation under this chapter or Chapter 5741.

of the Revised Code are sold with tangi bl e personal property or

digital goods pursuant to a single contract or in the sane

transaction, the services are billed on the sane billing statenent

or _invoice, and, because of the application of division (B) of

this section, the transaction would be sourced to nore than one

jurisdiction, the situs of the transaction shall be the |ocation

where the order is received by or on behalf of the vendor

(C Except for sales, other than | eases, of titled notor
vehicles, titled watercraft, or titled outboard notors as provided
in section 5741.05 of the Revised Code, or as otherw se provided
in this section and section 5739.034 of the Revised Code, al

sal es shall be sourced as foll ows:

(1) If the consunmer or a donee designated by the consuner
recei ves tangi bl e personal property or a service at a vendor's
pl ace of business, the sale shall be sourced to that place of

busi ness.

(2) When the tangi bl e personal property or service is not
received at a vendor's place of business, the sale shall be
sourced to the location known to the vendor where the consuner or
the donee designhated by the consumer receives the tangible
personal property or service, including the |ocation indicated by

instructions for delivery to the consunmer or the consuner's donee.

(3) If divisions (Q(1) and (2) of this section do not apply,
the sale shall be sourced to the location indicated by an address
for the consuner that is available fromthe vendor's business

records that are nmintained in the ordinary course of the vendor's
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busi ness, when use of that address does not constitute bad faith.

(4) If divisions (Q(1), (2), and (3) of this section do not
apply, the sale shall be sourced to the location indicated by an
address for the consunmer obtained during the consunmati on of the
sale, including the address associated with the consuner's paynent
instrument, if no other address is avail abl e, when use of that

address does not constitute bad faith.

(5) If divisions (Q(1), (2), (3), and (4) of this section do
not apply, including in the circunmstance where the vendor is
wi t hout sufficient information to apply any of those divisions,
the sale shall be sourced to the address from which tangible
personal property was shipped, or fromwhich the service was
provi ded, disregarding any |location that nerely provided the

el ectronic transfer of the property sold or service provided.

(6) As used in division (C) of this section, "receive" neans
taki ng possession of tangi ble personal property or naking first
use of a service. "Receive" does not include possession by a

shi ppi ng conpany on behal f of a consuner

(D)(1)(a) Notwi thstanding divisions (C) (1) to (5) of this
section, a business consuner that is not a holder of a direct
paynment pernit granted under section 5739.031 of the Revised Code,
that purchases a digital good, conputer software, except computer
software received in person by a business consuner at a vendor's
pl ace of business, or a service, and that knows at the tine of
purchase that such digital good, software, or service will be
concurrently available for use in nore than one taxing
jurisdiction shall deliver to the vendor in conjunction with its
purchase an exenption certificate claimng nultiple points of use,
or shall neet the requirenents of division (D)(2) of this section.
On receipt of the exenption certificate claimng multiple points

of use, the vendor is relieved of its obligation to collect, pay,
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or remt the tax due, and the business consuner nust pay the tax

directly to the state.

(b) A business consuner that delivers the exenption
certificate claimng nmultiple points of use to a vendor may use
any reasonabl e, consistent, and uniform nethod of apportioning the
tax due on the digital good, conputer software, or service that is
supported by the consuner's business records as they existed at
the time of the sale. The busi ness consuner shall report and pay
the appropriate tax to each jurisdiction where concurrent use
occurs. The tax due shall be calculated as if the apportioned
anmount of the digital good, conputer software, or service had been
delivered to each jurisdiction to which the sale is apportioned

under this division.

(c) The exenption certificate claimng rmultiple points of use
shall remain in effect for all future sales by the vendor to the
busi ness consunmer until it is revoked in witing by the business
consumer, except as to the business consumer's specific
apportionment of a subsequent sale under division (D)(1)(b) of

this section and the facts existing at the tine of the sale.

(2) When the vendor knows that a digital good, conputer
software, or service sold will be concurrently available for use
by the business consuner in nore than one jurisdiction, but the
busi ness consuner does not provide an exenption certificate
claimng multiple points of use as required by division (D) (1) of
this section, the vendor may work with the busi ness consuner to
produce the correct apportionnment. Governed by the principles of
division (D)(1)(b) of this section, the vendor and business
consumer may use any reasonabl e, but consistent and uniform
nmet hod of apportionnment that is supported by the vendor's and
busi ness consuner's books and records as they exist at the tine
the sale is reported for purposes of the taxes |evied under this

chapter. If the business consunmer certifies to the accuracy of the
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apportionment and the vendor accepts the certification, the vendor
shall collect and renit the tax accordingly. In the absence of bad
faith, the vendor is relieved of any further obligation to collect
tax on any transaction where the vendor has collected tax pursuant

to the information certified by the business consuner.

(3) Wien the vendor knows that the digital good, conputer
software, or service will be concurrently available for use in
nore than one jurisdiction, and the busi ness consunmer does not
have a direct pay pernit and does not provide to the vendor an
exenption certificate claimng nultiple points of use as required
in division (D)(1) of this section, or certification pursuant to
division (D)(2) of this section, the vendor shall collect and

remt the tax based on division (C of this section.

(4) Nothing in this section shall limt a person's obligation
for sales or use tax to any state in which a digital good,
computer software, or service is concurrently avail able for use,
nor limt a person's ability under local, state, or federal I|aw,
to claima credit for sales or use taxes legally due and paid to

ot her jurisdictions.

(E) A person who holds a direct paynment permt issued under
section 5739.031 of the Revised Code is not required to deliver an
exenption certificate claimng nultiple points of use to a vendor.
But such permt holder shall conply with division (D)(2) of this
section in apportioning the tax due on a digital good, conputer
software, or a service for use in business that will be
concurrently available for use in nore than one taxing

jurisdiction.

(F)(1) Notwithstanding divisions (C (1) to (5) of this
section, the consuner of direct mail that is not a holder of a
di rect paynent permt shall provide to the vendor in conjunction
with the sale either an exenption certificate claining direct nai

prescribed by the tax conmm ssioner, or information to show the
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jurisdictions to which the direct nail is delivered to recipients.

(2) Upon receipt of such exenption certificate, the vendor is
relieved of all obligations to collect, pay, or remt the
applicable tax and the consumer is obligated to pay that tax on a
di rect pay basis. An exenption certificate clainmng direct nai
shall remain in effect for all future sales of direct mail by the

vendor to the consumer until it is revoked in witing.

(3) Upon receipt of information fromthe consumer showi ng the
jurisdictions to which the direct nail is delivered to recipients,
the vendor shall collect the tax according to the delivery
informati on provided by the consunmer. In the absence of bad faith,
the vendor is relieved of any further obligation to collect tax on
any transaction where the vendor has collected tax pursuant to the

delivery information provided by the consumer.

(4) If the consunmer of direct mail does not have a direct
paynment pernit and does not provide the vendor with either an
exenption certificate claimng direct mail or delivery information
as required by division (F)(1) of this section, the vendor shal
collect the tax according to division (C)(5) of this section.

Not hing in division (F)(4) of this section shall limt a
consumer's obligation to pay sales or use tax to any state to

which the direct nmail is delivered.

(5) If a consuner of direct mail provides the vendor with
docunent ati on of direct paynent authority, the consuner shall not
be required to provide an exenption certificate claimng direct

mai | or delivery information to the vendor

(G If the vendor provides lodging to transient guests as
specified in division (B)(2) of section 5739.01 of the Revised
Code, the sale shall be sourced to the |ocation where the | odging

is | ocated.

(H (1) As used in this division and division (I) of this
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section, "transportation equi prment" nmeans any of the foll ow ng:

(a) Loconotives and railcars that are utilized for the

carriage of persons or property in interstate conmmerce.

(b) Trucks and truck-tractors with a gross vehicle weight
rating of greater than ten thousand pounds, trailers,
sem -trailers, or passenger buses that are registered through the
international registration plan and are operated under authority
of a carrier authorized and certificated by the United States
department of transportation or another federal authority to
engage in the carriage of persons or property in interstate

commer ce.

(c) Aircraft that are operated by air carriers authorized and
certificated by the United States departnent of transportation or
anot her federal authority to engage in the carriage of persons or

property in interstate or foreign conmerce.

(d) Containers designed for use on and conponent parts
attached to or secured on the itens set forth in division
(HW(L(a), (b), or (c) of this section

(2) A sale, lease, or rental of transportation equi prment

shall be sourced pursuant to division (C) of this section.

(1Y(1) Alease or rental of tangi ble personal property that
does not require recurring periodic paynments shall be sourced

pursuant to division (C of this section.

(2) A lease or rental of tangible personal property that

requires recurring periodic paynments shall be sourced as follows:

(a) In the case of a notor vehicle, other than a notor
vehicle that is transportation equi pment, or an aircraft, other
than an aircraft that is transportati on equi pnent, such |ease or

rental shall be sourced as foll ows:

(i) An accelerated tax paynent on a | ease or rental taxed
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pursuant to division (A)(2) of section 5739.02 of the Revised Code
shall be sourced to the primary property location at the tinme the
| ease or rental is consunmated. Any subsequent taxable charges on
the | ease or rental shall be sourced to the primary property

| ocation for the period in which the charges are incurred.

(ii) For a lease or rental taxed pursuant to division (A)(3)
of section 5739.02 of the Revised Code, each | ease or renta
install ment shall be sourced to the primary property |ocation for

the period covered by the install nent.

(b) In the case of a lease or rental of all other tangible
personal property, other than transportation equi pment, such | ease

or rental shall be sourced as foll ows:

(i) An accelerated tax paynent on a lease or rental that is
taxed pursuant to division (A)(2) of section 5739.02 of the
Revi sed Code shall be sourced pursuant to division (C of this
section at the tinme the lease or rental is consunmated. Any
subsequent taxable charges on the | ease or rental shall be sourced
to the primary property location for the period in which the

charges are incurred.

(ii) For a lease or rental that is taxed pursuant to division
(A (3) of section 5739.02 of the Revised Code, the initial |ease
or rental installnment shall be sourced pursuant to division (C of
this section. Each subsequent installnment shall be sourced to the
primary property location for the period covered by the

i nstall ment.

(3) As used in division (1) of this section, "primary
property |l ocation" neans an address for tangi bl e personal property
provided by the | essee or renter that is available to the | essor
or owner fromits records naintained in the ordinary course of

busi ness, when use of that address does not constitute bad faith.
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Sec. 5739.034. (A) As used in this section:

(1) "Air-to-ground radi otel ephone service" nmeans a radio
service, as defined in 47 C.F.R 22.99, in which conmon carriers
are authorized to offer and provide radi o tel econmuni cati ons

service for hire to subscribers in aircraft.

(2) "Call-by-call basis" nmeans any nmethod of charging for
t el ecomuni cati ons services where the price is nmeasured by

i ndi vi dual calls.

(3) "Custoner" neans the person or entity that contracts with
a seller of tel ecommunications service. If the end user of
t el ecommuni cations service is not the contracting party, the end
user of the telecomunications service is the custoner of the
tel ecomuni cati ons service. "Custoner"” does not include a reseller
of tel econmmunications service or of nobile tel ecomrunications
service of a serving carrier under an agreenent to serve the
custonmer outside the hone service provider's |licensed service

ar ea.

(4) "End user" neans the person who utilizes the
t el ecommuni cations service. In the case of a person other than an
i ndi vidual, "end user" neans the individual who utilizes the

service on behalf of the person

(5) "Honme service provider" has the sane neaning as in the
"Mbbi | e Tel econmuni cations Sourcing Act," Pub. L. No. 106-252, 114
Stat. 631 (2000), 4 U S.C 124(5), as anended.

(6) "Place of primary use" neans the street address
representati ve of where the custonmer's use of the
t el ecomuni cations service primarily occurs, which nust be the
residential street address or the primary business street address
of the custoner. In the case of nobile tel ecomunications

services, "place of primary use" nust be within the |icensed
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service area of the hone service provider

(7) "Post-paid calling service" nmeans the tel ecommuni cations

servi ce obtai ned by naki ng a paynent on a call-by-call basis

ei ther through the use of a credit card or paynent mnechani sm such
as a bank card, travel card, credit card, or debit card, or by
charge made to a tel ephone nunber that is not associated with the
origination or term nation of the tel ecommuni cations service.
"Post-paid calling service" includes a tel ecommuni cati ons service,
except a prepaid wireless calling service, that would be a prepaid
calling service, but for the fact that it is not exclusively a

t el econmuni cati ons servi ce.

(8) "Prepaid calling service" and "prepaid wireless calling
servi ce" have the same neanings as in section 5739.01 of the
Revi sed Code.

(9) "Service address" nmeans:

(a) The location of the tel ecomunicati ons equi prrent to which
a customer's call is charged and fromwhich the call originates or

term nates, regardl ess of where the call is billed or paid.

(b) If the location in division (A)(9)(a) of this section is
not known, "service address" neans the origination point of the
signal of the tel ecomrunications service first identified by
either the seller's tel ecomunications systemor in infornmation
received by the seller fromits service provider, where the system

used to transport such signals is not that of the seller.

(c) If the locations in divisions (A)(9)(a) and (b) of this
section are not known, "service address" neans the |location of the

custonmer's place of primary use.

(10) "Private communi cation service" nmeans a
tel ecomuni cations service that entitles a custonmer to exclusive
or priority use of a conmunications channel or group of channels

bet ween or anong termi nation points, regardl ess of the nmanner in

Page 20

577

578
579
580
581
582
583
584
585
586
587

588
589
590

591

592
593
594

595
596
597
598
599
600

601
602
603

604
605
606
607



Am. Sub. H. B. No. 429
As Passed by the Senate

whi ch the channel or channels are connected, and i ncludes
switching capacity, extension lines, stations, and any ot her
associ ated services that are provided in connection with the use

of such channel or channel s.

(B) The ampbunt of tax due pursuant to sections 5739.02,
5739. 021, 5739.023, and 5739.026 of the Revised Code on sales of
t el econmmuni cati ons service, infornation service, or nobile
tel ecomuni cations service, is the sumof the taxes inposed
pursuant to those sections at the sourcing | ocation of the sale as

determ ned under this section.

(C) Except for the tel econmunications services described in
division (E) of this section, the sale of tel ecomunications
service sold on a call-by-call basis shall be sourced to each
| evel of taxing jurisdiction where the call originates and
termnates in that jurisdiction, or each |evel of taxing
jurisdiction where the call either originates or termnates and in

whi ch the service address also is | ocated.

(D) Except for the tel econmunications services described in
division (E) of this section, a sale of tel econmunications
services sold on a basis other than a call-by-call basis shall be

sourced to the custoner's place of primary use.

(E) The sale of the follow ng tel econmuni cations services

shall be sourced to each | evel of taxing jurisdiction, as foll ows:

(1) A sale of nobile tel econmunications service, other than
air-to-ground radi ot el ephone service and prepaid calling service,
shall be sourced to the customer's place of primary use as

requi red by the Mbile Tel ecomruni cati ons Sourcing Act.

(2) A sale of post-paid calling service shall be sourced to
the origination point of the tel econmunications signal as first
identified by the service provider's tel ecomuni cations system or

information received by the seller fromits service provider,
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where the systemused to transport such signals is not that of the

seller.

(3) A sale of prepaid calling service or prepaid wrel ess
calling service shall be sourced under division (C) of section
5739. 033 of the Revised Code er—if permitted by division (B} of
that—seettohr—shal—be—sitused—dhrder—sect+on—5739-035—6f—the
Revised—Code. But in the case of prepaid wireless calling service,
in lieu of sourcing the sale of the service under division (C)(5)
of section 5739.033 of the Revised Code, the service provider may
el ect to source the sale to the |location associated with the

nobi | e tel ephone nunber

(4) A sale of a private conmuni cation service shall be

sourced as foll ows:

(a) Service for a separate charge related to a custoner
channel termnation point shall be sourced to each |evel of
jurisdiction in which the custonmer channel term nation point is

| ocat ed;

(b) Service where all custoner channel term nation points are
| ocated entirely within one jurisdiction or level of jurisdiction
shall be sourced in the jurisdiction in which the customer channel

term nation points are | ocated;

(c) Service for segnents of a channel between two custoner
channel termnation points |ocated in different jurisdictions and
whi ch segnents of a channel are separately charged shall be
sourced fifty per cent in each level of jurisdiction in which the

custonmer channel term nation points are | ocat ed;

(d) Service for segnents of a channel located in nore than
one jurisdiction or level of jurisdiction and which segnments are
not separately billed shall be sourced in each jurisdiction based
on the percentage determ ned by dividing the nunber of custoner

channel termination points in the jurisdiction by the total nunber
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of custonmer channel termnation points.

Sec. 5739.061. (A) As used in this section, "origin-based

sourcing requirenents" neans the manner in which intrastate sal es

are to be sourced under division (B)(1) of section 5739.033 of the

Revi sed Code.

(B) On and after July 1, 2009, a vendor that received

tenporary conpensation under section 5739.123 of the Revi sed Code

as that section existed before its repeal by H B. 429 of the 127th

general assenbly may apply for conpensation to assist the vendor

in complyving with the origin-based sourcing requirenents. The

vendor shall file an application in accordance with division (Q

of this section. The conpensation shall be a one-tine paynment

equal to the actual total costs the vendor incurred in conplying

with the origin-based sourcing reguirenents, not to exceed one

t housand dollars for vendors that were required to conply with
divisions (C to (1) of section 5739.033 of the Revised Code

before the effective date of this section, and six hundred dollars

for vendors that irrevocably elected to comply with divisions (O

to (1) of that section before the effective date of this section.

In no event shall a vendor receive conmpensation that exceeds its

total cost of conmplving with the origin-based sourcing

requi renents

(C) To be considered for conpensation under this section, a

vendor shall file an application with the tax conni Ssi oner on a

formprescribed by the conm ssioner. The conm ssioner shal

determ ne the amount of conpensation to which the vendor is

entitled, and if that ambunt is equal to or greater than the

amount _clained on the application, the conmm ssioner shall certify

that anpbunt to the director of budget and nanagenent and the

treasurer of state for paynent fromthe general revenue fund. |f

the conm ssioner deternm nes that the anpunt of conpensation to
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which the vendor is entitled is | ess than the anpunt cl ai ned on

the vendor's application, the comni ssioner shall proceed in

accordance with section 5703.70 of the Revi sed Code.

(D) The conpensation provided under this section shall not

reduce the ampunt required to be returned to counties and transit

authorities under section 5739.21 of the Revised Code.

Sec. 5739.24. (A) As used in this section:

(1) "Destination-based sourcing requirenments" has the sane

meani ng as in section 5739.123 of the Revised Code.

(2) "lnpacted county" means a county having a popul ati on of
| ess than seventy-five thousand as of the decennial census of 2000

taken by the United States census bureau.

(3) "Master account hol der"” means a person that holds nore
than one vendor's license under division (A of section 5739.17 of
the Revised Code, operates in nultiple tax jurisdictions under the
same ownership, and files or is required to file a consoli dated

return under section 5739.12 of the Revised Code.

(4) "Tax jurisdiction" means a county or, if applicable, the

portion of a county in which a transit authority has territory.

(B)(1) Beginning in 2006 and ending January 31, 2009, within
thirty days after the thirtieth day of June and the thirty-first

day of Decenber of each year, a master account hol der that nmkes a
sale that is subject to the destination-based sourcing
requirements shall file with the tax comi ssioner a report that
details the total taxable sales it nmade for the prior six-nonth
period in each tax jurisdiction and at each fixed place of

busi ness for which the master account hol der holds or should hold
a license, irrespective of where those sal es were sourced under
those requirenments. The commi ssioner nay extend the tinme for

filing the report under this section
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(2) If the report required by division (B)(1l) of this section
is not tinmely filed by a master account hol der, the tax
conmmi ssioner shall mail notice of a delinquent report to the
holder. In addition to any other penalties or additional charges
i nposed under this chapter, the comm ssioner may inpose a penalty
of up to fifty dollars for each fixed place of business of the
mast er account holder. If the report is filed within fifteen days
after the conmissioner nmails the delinquency notice, the penalty
may be remitted in full or in part by the conmissioner. But if the
mast er account holder fails to file the report within fifteen days
after the conmi ssioner mails the notice, the conmm ssioner shal
i npose a penalty of up to one hundred dollars for each fixed place
of business of the master account holder. This penalty may not be
remtted in full by the comm ssioner. A penalty inposed under this
division is subject to collection and assessnent in the sane

manner as any tax |levied under this chapter.

(O (1) Beginning in 2006 and ending April 17, 2009, within

seventy-five days after the thirty-first day of July each year and
the thirty-first day of January of the follow ng year, the tax
conm ssioner shall determne for each county both of the

foll ow ng:

(a) The anmount of taxes reported on returns filed by all
vendors |icensed under division (A) of section 5739.17 of the
Revi sed Code that were |evied by sections 5739.021 and 5739. 026 of
the Revised Code and were reported as due in accordance with the

desti nati on-based sourcing requirenents;

(b) The anmount of taxes |levied by those sections that would
have been paid to the county by vendors |licensed under division
(A) of section 5739.17 of the Revised Code if the taxes had been
collected in accordance with section 5739.035 of the Revi sed Code,

as that section exists when the determ nation is made.

The commi ssi oner may nmake any adjustnents that are necessary
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to account for delinquent tax returns or reports.

(2) I'n making the deternination required by division (C (1)
of this section, the comm ssioner shall use the | esser of the
county's tax rate in effect as of January 1, 2006, or the actua
tax rate in effect for the six-nmonth period for which the

compensati on was cal cul at ed.

(3) The commi ssioner also shall calculate the percentage
di fference between the anounts determ ned under divisions
(O(1)(a) and (b) of this section by using a fraction, with the
anount deternined under division (C(1)(a) of this section in the
nunmerator, and the anount determ ned under division (C)(1)(b) of

this section in the denom nator

(D)(1) If the percentage difference cal cul ated under division
(O (3) of this section for a county is ninety-six per cent or
| ess, and the county is an inpacted county under this section, the
county shall receive conpensation. Beginning in 2006 and endi ng
May 1, 2009, within ninety days after the thirty-first day of July

each year and the thirty-first day of January of the follow ng
year, the tax conmm ssioner, in the next ensuing paynent to be nade
under division (B)(1) of section 5739.21 of the Revised Code,

shall in addition provide fromthe general revenue fund to such
county conpensation in the anmount of ninety-eight per cent of the
denom nat or cal cul ated under division (C)(3) of this section,

nm nus the nunerator cal cul ated under division (C(3) of this

section.

(2) Acounty that is entitled to conpensation under division
(D)(1) of this section may request an advance paynent of that
conpensati on. The commi ssi oner shall adopt rules that establish
the manner by which such county nmay nmake the request and the
met hod the conmm ssioner will use to determ ne the amount of the
advance paynment to be made to the county. Conpensati on provided

under division (D)(1) of this section shall be adjusted
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accordingly to account for advance paynents nade under division
(D) (2) of this section

(E) If, under division (C (1) of this section, the tax
conmmi ssi oner determ nes that a county received nore taxes under
the destination-based sourcing requirenments than it woul d have
received if taxes had been paid in accordance with section
5739. 035 of the Revised Code, as that section existed when the

determ nation was made, the county is a windfall county under this

di vi sion. Beginning in 2006, within ninety days after the
thirty-first day of July each year and the thirty-first day of
January of the followi ng year, the conmissioner, in the next
ensui ng paynent to be made under division (B)(1) of section

5739. 21 of the Revised Code, shall reduce the anount to be
returned to each windfall county by the total amount of excess
taxes that would have been received by all windfall counties in
proportion to the total anobunt needed to conpensate counties under

division (D) of this section

(F) The conmi ssioner shall nake available to the public the
det erm nati ons made under division (C) of this section, but any
data obtained fromtaxpayers under this section or that woul d

identify those taxpayers shall renmain confidential

(G There is hereby created the county conpensation tax study
committee. The committee shall consist of the foll owi ng seven
menbers: the tax conm ssioner, three nenbers of the senate
appoi nted by the president of the senate, and three nenbers of the
house of representatives appoi nted by the speaker of the house of
representatives. The appoi ntnments shall be made not |ater than
January 31, 2007. The tax commi ssioner shall be the chairperson of
the commttee and the departnent of taxation shall provide any
informati on and assistance that is required by the conmittee to
carry out its duties. The committee shall study the extent to

whi ch each county has been inpacted by the destination-based
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sourcing requirenents. Not |ater than June 30, 2007, the committee
shall issue a report of its findings and shall make
reconmendati ons to the president of the senate and the speaker of
t he house of representatives, at which tine the conmttee shal

cease to exist.

Sec. 5741.03. (A) One hundred per cent of all nopney deposited
into the state treasury under sections 5741.01 to 5741.22 of the
Revi sed Code that is not required to be distributed as provided in
division (B) e—{&G- of this section shall be credited to the

general revenue fund.

(B) I'n any case where any county or transit authority has
levied a tax or taxes pursuant to section 5741.021, 5741.022, or
5741. 023 of the Revised Code, the tax comm ssioner shall, within
forty-five days after the end of each nonth, determ ne and certify
to the director of budget and nanagenent the anount of the
proceeds of such tax or taxes frombillings and assessnents
received during that nonth, or shown on tax returns or reports
filed during that nonth, to be returned to the county or transit
authority levying the tax or taxes, which anmounts shall be
determined in the manner provided in section 5739.21 of the
Revi sed Code. The director of budget and managenent shal
transfer, fromthe general revenue fund, to the perm ssive tax
di stribution fund created by division (B)(1) of section 4301. 423
of the Revised Code and to the |ocal sales tax adm nistrative fund
created by division (C) of section 5739.21 of the Revised Code,
the amounts certified by the tax comm ssioner. The tax
conm ssi oner shall then, on or before the twentieth day of the
mont h in which such certification is made, provide for paynent of
such respective anounts to the county treasurer or to the fiscal
officer of the transit authority levying the tax or taxes. The
amount transferred to the local sales tax admnistrative fund is

for use by the tax comni ssioner in defraying costs the
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conmi ssioner incurs in admnistering such taxes |evied by a county 859

or transit authority. 860
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: :
. . horiti o .
573921 of the Revised Codei+n—thatcalendar—year—

Sec. 5741.05. (A) Except—asprovidedindivision{(Brof this
seet+on—a A seller that collects the tax |evied by sections

5741. 02, 5741.021, 5741.022, or 5741.023 of the Revised Code on
transactions, other than sales of titled notor vehicles, titled
wat ercraft, or titled outboard notors, shall determ ne under
section 5739.033 or 5739.034 of the Revised Code the jurisdiction
for which to collect the tax. A vendor or seller of notor
vehi cl es, watercraft, or outboard notors required to be titled in
this state shall collect the tax |evied by section 5739.02 or
5741. 02 of the Revised Code and the additional taxes |levied by
division (A (1) of section 5741.021, division (A (1) of section
5741. 022, and division (A)(1) of section 5741.023 of the Revised
Code for the consuner's county of residence as provided in section
1548. 06 and division (B) of section 4505.06 of the Revised Code.

( B) (4)—Divisi B L . thi ) I Ly i
I .. I I e . I . _
of the Revised Code—
. L L
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B A vendor or seller is not responsible for collecting or 950

renmitting additional tax if a consumer subsequently stores, uses, 951
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or consunes the tangi ble personal property or service in another
jurisdiction with a rate of tax inposed by sections 5741. 02,

5741. 021, 5741.022, or 5741.023 of the Revised Code that is higher
than the anmount collected by the vendor or seller pursuant to
Chapter 5739. or 5741. of the Revised Code.

Section 2. That existing sections 5703.70, 5739.03, 5739. 033,
5739. 034, 5739.24, 5741.03, and 5741.05 of the Revised Code are

her eby repeal ed.

Section 3. That section 5739.24 of the Revised Code is hereby
repeal ed effective May 1, 2009. No paynents or reductions in
paynments required by division (D) of section 5739.24 of the
Revi sed Code shall be effected after May 1, 2009. No request for
an advance of the paynment that, but for this act, would have been
made after May 1, 2009, shall be honored.

Section 4. That the amendnent by this act of sections
5703. 70, 5739.033, 5739.034, 5741.03, and 5741.05 of the Revised
Code shall take effect January 1, 2010.

Section 5. That a vendor nmay source sales in the manner
prescribed by division (B)(1) of section 5739.033 of the Revised
Code, as anended by this act, before the effective date specified
in Section 4 of this act. A vendor that elects under this section
to source sales in that nanner before the effective date specified
in Section 4 of this act shall begin sourcing sales in that manner
on the first day of a nonth. Once a vendor sources sales in the
manner so prescribed the vendor shall continue to source all sales

described in that division as so prescri bed.

Section 6. That sections 5739.035, 5739.123, and 5740.10 of
the Revised Code are hereby repeal ed effective January 1, 2010.
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Section 7. That the amendnent by this act of section 5739.03
of the Revised Code shall take effect July 1, 2008.

Section 8. Section 5739.034 of the Revised Code is presented
inthis act as a conposite of the section as anmended by both Am
Sub. H. B. 66 and Am Sub. S. B. 26 of the 126th General Assenbly.
The CGeneral Assenbly, applying the principle stated in division
(B) of section 1.52 of the Revised Code that anendnents are to be
har noni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.

Section 9. This act is hereby declared to be an energency
measure necessary for the imedi ate preservation of the public
peace, health, and safety. The reason for such necessity is that
desti nati on-based sourcing is causing counties to | ose sales tax
revenues on sale orders nmade by residents of other counties, and
an i mredi at e conversion back to origi n-based sourcing for
intrastate sales is needed to prevent that |oss. Therefore, this

act shall go into i mediate effect.
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