As Introduced

127th General Assembly
Regular Session H. B. No. 459
2007-2008

Representative Hottinger

Cosponsors: Representatives McGregor, J., Fessler, Gardner, Evans,

Combs, Flowers

A BILL

To amend section 313.19 of the Revised Code to
establi sh procedures for the conmencenent,
determ nati on, and appeal of an action to change a

death certificate or coroner's verdict.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 313.19 of the Revi sed Code be anended

to read as foll ows:

Sec. 313.19. (A) As used in this section:

(1) "Decedent" neans the person whose death is recorded on a

death certificate.

(2)(a) "Interested party" nmeans any of the foll owi ng, except

as otherwi se provided in division (A (2)(b) of this section:

(i) The spouse of the decedent at the tinme of the decedent's
deat h;

(ii) A forner spouse of the decedent if the forner spouse can

show a substantial interest in the correctness of the death

certificate or coroner's verdict;

(iii) A natural or adopted child of the decedent;

A W N P

10
11

12
13

14
15
16

17



H. B. No. 459
As Introduced

(iv) An executor or other fiduciary appointed by a court to

care for the decedent's estate;

(v) The prosecuting attorney of the county in which the

decedent di ed.

(b) "Interested party" does not include any of the follow ng:

(i) A person who has been convicted of or pleaded quilty to

any offense related to the death of the decedent unless and until

the conviction is overturned, vacated, or otherw se set aside and

the action overturning, vacating, or otherw se setting aside the

conviction is not subject to further appeal or trial;

(ii) A person., other than a prosecuting attorney, who in the

court's opinion is acting solely on behalf of another person who

is not an interested party in order to advance the clains of the

ot her person:

(iii) A corporation or other entity that is not a natura

person.

(3) "Substantial interest" neans a contractual or other

financial interest of the person asserting the substanti al

interest or of that person's heirs in the correctness of the death

certificate or coroner's verdict.

(4) "Ofense related to the death of the decedent” neans any

of the foll ow ng:

(a) Aggravated nmurder, nurder, voluntary mansl aughter

i nvol untary nmansl aughter, reckl ess hom cide, neqgligent honicide,

agqgr avat ed vehi cul ar honi ci de, vehi cul ar hom ci de, or vehicul ar

nans| aught er;

(b) An attenpt to conmmit, conplicity in committing. or

conspiracy to commit any of the offenses listed in division
(A)(4)(a) of this section

(c) Perjury, obstructing justice, or tanpering with evidence
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in relation to any offense listed in division (A (4)(a) or (b) of

this section.

(B) The cause of death and the manner and node in which the
death occurred, as delivered by the coroner and incorporated in
the coroner's verdict and in the death certificate filed with the
division of vital statistics, shall be the legally accepted manner
and node in which such death occurred, and the legally accepted

cause of death, unless pursuant to this section the court of

common pleas of the county in which the death occurred, after a

hearing, directs the coroner to change his the coroner's deci sion

as to such cause and nanner and node of death.

(G A coroner may nodify a death certificate or coroner's

verdict as allowed by law, but no court shall order a nodification

of a death certificate or coroner's verdi ct except pursuant to

this section.

(D) An interested party may seek relief under this section by

filing a petition within three vears after the decedent's death.

The three-vear period is not tolled by the pendency of a crimnal

prosecution., proceeding for post-conviction relief, or appeal

related to the death of the decedent. The petitioner shall nane as

respondents the county coroner of the county in which the death

occurred and all other persons whom a diligent search woul d reveal

to be interested parties. The petition shall state in detail the

relief sought and be acconpani ed by affidavits supporting the

clains contained in the petition. If any issue raised in the

petition addresses matters that require expert opinion, one or

nore of the affidavits shall be made by an expert whose

qualifications, as shown in the affidavit, appear to conply with

the provisions of the Rules of Evidence concerning expert

testinmony. The petition shall be served in accordance with the

Rul es of G vil Procedure.

(B) (1) No court shall hear a petition that is not filed
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within the tinme prescribed by this section or extend the tine

within which a petition may be filed. The court shall disniss any

petition that fails to properly join and serve any interested

party if it appears to the court that the petitioner. through a

diligent search, should have identified that party as an

i nterested party.

(2) A court with which a petition has been filed under this

section shall dismss the petition without a hearing if the

petition and acconpanying affidavits present only evidence that is

substantially the sane as evidence that was used or available for

use in a prior crinmnal proceeding or related coll atera

proceedi ng by any interested party and if the court in the prior

proceedi ng entered a judgnent adverse to the interested party's

claim Evidence shall not be deened unavailable for use in a prior

crimnal proceeding or related collateral proceeding solely

because it was not presented in that proceedi ng or was excl uded

fromconsideration by the trier of fact in that proceeding on

pr ocedur al grounds.

(3) In an action brought under this section, the court, in

its discretion and on any terns that it considers appropriate, my

pernit a corporation or other entity to be joined as a pernissible

party and to participate in the action if the court determ nes

that the joinder of the corporation or other entity is necessary

to protect the interests of the corporation or other entity. A

court's decision to grant or deny a request for joinder of a

perni ssible party under division (E)(2) of this section is final

and not appeal abl e.

(F) If a petitionis filedin a tinely nmanner pursuant to

this section during the pendency of a crininal prosecution

proceedi ng for post-conviction relief, or appeal related to the

death of the decedent, the court shall stay the proceedi ngs on the

petition until the defendant in the crimnal prosecution, the
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petitioner in the proceeding for post-conviction relief, or the 112
appel lant _in the appeal has exhausted the defendant's, 113
petitioner's, or appellant's state and federal rights of direct 114
appeal and collateral review 115

(G(1) If the court finds that a petition filed pursuant to 116
this section neets all of the requirenents set forth in this 117
section, the court shall set the petition for hearing. Before the 118
hearing the court may, but need not, do any of the follow ng: 119

(a) Require that the coroner or any other party file and 120
serve an answer to the petition; 121

(b) Gant to any party the right to conduct discovery under 122
the Rules of Civil Procedure; 123

(c) Issue any order that the court considers necessary to a 124
fair determnation. 125

(2) At the hearing the petitioner shall have the burden of 126
going forward with evidence and shall have the burden of proving 127
by clear and convincing evidence that the death certificate or 128
coroner's verdict is in error. The hearing shall be conducted 129
without a jury and in accordance with the Rules of Evidence. 130

(H A disnmissal of a petition for failure to conply with any 131
of the provisions of this section, or for failure of proof after a 132
hearing, is a dismssal with prejudice to the filing of another 133
petition related to the death certificate or coroner's verdict in 134
guestion by all nanmed petitioners and against all persons whose 135
interest is in privity with any of the petitioners and all joined 136
parties, except that the prosecuting attorney, upon the discovery 137
of new evidence, may file one or nore further petitions in the 138
interests of justice. The prosecuting attorney's failure or 139
refusal to file another petition is not subject to review by any 140
court. 141

(1) If a party to an action brought under this section 142
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appeals the final decision of the court, the court of appeals

shall do one of the follow ng:

(a) If the final decision nodifies the death certificate or

coroner's verdict, conduct a review de novo;

(b) If the final decision affirns the correctness of the

death certificate or coroner's verdict, determ ne whether the

trial court abused its discretion with regard to an appeal abl e

matter and either affirmthe decision or renmand the case to the

trial court for further proceedings.

(J) No change in a death certificate or coroner's verdict

nade pursuant to this section shall be the basis of a newtria

for, or the withdrawal of any plea to, any offense related to the

death of the decedent unless one of the follow ng applies:

(1) Both of the foll owi ng apply:

(a) Either the petitioner shows that the petitioner was

unavoi dably prevented from di scovery of the facts upon which the

petition nust rely to present the claimfor relief or, subsequent

to the period described in division (D) of this section, a court

havi ng binding authority over the court in which the petition was

filed recogni zed a new federal or state right that applies

retroactively to persons in the petitioner's situation, and the

petition asserts a claimbased on that right.

(b) The petitioner shows by clear and convinci ng evi dence

that no reasonabl e factfinder presented with the nodified death

certificate or coroner's verdict would have found the petitioner

quilty of the offense of which the petitioner was convicted or to

which the petitioner pleaded quilty.

(2) The petitioner was convicted of or pleaded quilty to a

felony offense, the petitioner was in custody pursuant to the

conviction or quilty plea when the petition was filed, and an

analysis in the context and upon consideration of all available
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admi ssi bl e evidence related to the petitioner's case, including

the nodified death certificate or coroner's verdict, establishes

the petitioner's actual innocence of that felony offense.

Section 2. That existing section 313.19 of the Revised Code

i s hereby repeal ed.

Section 3. This act is intended to be a renedial neasure. It
is the General Assenbly's specific intent that this act apply to
all cases, including cases pending on the effective date of this
act, regardless of when the death at issue occurred. If a case
that is pending on the effective date of this act is dismn ssed
because of nonconpliance with this act, the disnissal shall be
wi thout prejudice to the filing of a new petition in conpliance

with this act within thirty days after the dism ssal
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