As Introduced

127th General Assembly
Regular Session H. B. No. 48
2007-2008

Representative Gibbs

Cosponsors: Representatives Fessler, Seitz, McGregor, J., Setzer, Brown,

Collier, Wagner, Wagoner, Combs, Aslanides

A BILL

To amend sections 4707.02, 4707.20, 4707.21, and
4707. 26 of the Revised Code to exenpt certain tax
exenpt organi zati ons and schools that sell at
auction itenms donated to themfromlicense and
contract requirenents for such an auction, to
require those organizations and schools to
mai ntain records of the auction for two years, and
to preclude clains agai nst the Auction Recovery
Fund for any | oss associated with those types of

aucti ons.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4707.02, 4707.20, 4707.21, and
4707. 26 of the Revised Code be anended to read as foll ows:

Sec. 4707.02. No person shall act as an auction firm
aucti oneer, apprentice auctioneer, or special auctioneer wthin
this state without a license issued by the departnent of
agriculture. No auction shall be conducted in this state except by

an auctioneer |icensed by the departnent.

The department shall not issue or renew a license if the
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applicant or licensee has been convicted of a felony or crine
involving fraud or theft in this or another state at any tine

during the ten years i medi ately precedi ng application or renewal.

This section does not apply to any of the foll ow ng:

(A) Sales at auction that either are required by law to be at
auction, other than sales pursuant to a judicial order or decree,
or that are conducted by or under the direction of a public

aut hority;

(B) The owner of any real or personal property desiring to
sell the property at auction, provided that the property was not

acquired for the purpose of resale;
(O An auction nediation conpany;

(D) An auction that is conducted in a course of study for
auctioneers that is approved by the state auctioneers conm ssion
creat ed under section 4707.03 of the Revised Code for purposes of

student training and is supervised by a |licensed auctioneer;

(E) (1) An auction that is sponsored by a nonprofit or
charitabl e organization that is registered in this state under
Chapter 1702. or Chapter 1716. of the Revised Code, respectively,
if the auction only involves the property of the nenbers of the
organi zation and the auction is part of a fair that is organized
by an agricultural society under Chapter 1711. of the Revised Code
or by the Chio expositions conmi ssion under Chapter 991. of the
Revi sed Code at which an aucti oneer who is |icensed under this

chapt er physically conducts the auction;

(2) Sales at an auction sponsored by a charitable, religious,

or civic organization that is tax exenpt under subsection

501(c)(3) of the Internal Revenue Code, or by a public school

chartered nonpublic school, or community school, if the auction is

conducted by a licensed auctioneer, no person is conpensated for

organi zi ng, arrangi ng, or conducting the auction, and all the
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itens sold at the auction are donat ed.

(F) A person licensed as a |ivestock deal er under Chapter
943. of the Revised Code who exclusively sells livestock and uses
an auctioneer who is licensed under this chapter to conduct the

aucti on;

(G A person licensed as a notor vehicle auction owner under
Chapter 4517. of the Revised Code who exclusively sells notor
vehi cl es and who uses an auctioneer who is |icensed under this

chapter to conduct the auction

(H A person who sells real or personal property by neans of

the internet.

Sec. 4707.20. (A) No Except when conducting an auction under
division (E)(2) of section 4707.02 of the Revised Code, no person

shall act as an auction firm auctioneer, or special auctioneer
until the person has first entered into a witten contract or
agreenent in duplicate with the owner or consignee of any property
to be sold, containing the terns and conditions upon which the

i censee receives or accepts the property for sale at auction. The
contracts or agreenents shall, for a period of two years, be kept
on file in the office of every person so |licensed. No apprentice
aucti oneer shall be authorized to enter into such a contract or
agreenent without the witten consent of the apprentice

aucti oneer's sponsoring auctioneer, and all contracts or
agreenents shall be made in the name of and on behalf of the
sponsoring auctioneer. In addition, an apprentice auctioneer shall
not enter into an auction contract for the sale of real property
in the name of the sponsoring auctioneer regardl ess of whether the
apprentice auctioneer is licensed as a real estate broker or

sal esperson.

(B) On all contracts or agreenents between an auction firm

aucti oneer, or special auctioneer and the owner or consignee,
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there shall appear a prom nent statenent indicating that the
auction firm auctioneer, or special auctioneer is licensed by the
departnment of agriculture, and either that the |licensee is bonded
in favor of the state or that an aggrieved person may initiate a
cl ai m agai nst the auction recovery fund created in section 4707. 25
of the Revised Code as a result of the licensee's actions,

whi chever is applicabl e.

(© The auction firm auctioneer, or special auctioneer who
contracts with the owner is liable for the settlenent of all noney
received, including the paynent of all expenses incurred only by
the licensee and the distribution of all funds, in connection with

an auction.

(D) For purposes of this section, a contract or agreenent

shal | specify all of the follow ng

(1) The owner of the property to be sold or the owner's agent

or the consignee;

(2) The date of the auction or a ternmination date of the

contract or agreenent;
(3) The location of the auction;
(4) The terms and conditions of the auction;

(5 Al of the fees to be charged by the auctioneer or the
auction firm which shall include comm ssions, rentals,

advertising, and |abor;

(6) An explanation of the settlenment of the auction that

i ncludes the di sbursenent of interest noney, if applicable;

(7) A statenment establishing the responsibility for bad

checks, debts, and unpaid auction itens;

(8) A statenent indicating whether the auction is a reserve
auction or an absolute auction. In addition, the statenent shal

i nclude the definition of reserve auction or absolute auction from
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section 4707.01 of the Revised Code, as applicable.

(9) A statenment of the auctioneer's or auction firms policy

regardi ng absent ee bi ddi ng;

(10) A brief description of the real or personal property to

be sol d;

(11) If the sale is of real or personal property at absolute
auction, a statenent affirmng that the seller of the real or
personal property has a bona fide intention to transfer ownership

of the property to the highest bidder

Sec. 4707.21. No auction firm auctioneer, apprentice
auctioneer, or special auctioneer shall willfully neglect or
refuse to furnish the department of agriculture statistics or
other information in the auction firm s, auctioneer's, apprentice
auctioneer's, or special auctioneer's possession or under the
auction firm s, auctioneer's, apprentice auctioneer's, or special
auctioneer's control that the auction firm auctioneer, apprentice
aucti oneer, or special auctioneer is authorized to collect; nor
shall the auction firm auctioneer, apprentice auctioneer, or
speci al auctioneer neglect or refuse, for nore than thirty days,
to answer questions submitted on circulars; nor shall the auction
firm auctioneer, apprentice auctioneer, or special auctioneer
knowi ngly answer any such questions falsely; and nor shall the
auction firm auctioneer, apprentice auctioneer, or special
aucti oneer refuse to obey subpoenas and give testinony. Licensees,

as well as charitable, religious, or civic organizations and

school s that sponsor an auction under division (E)(2) of section

4707.02 of the Revised Code, shall keep records relative to any
auction sale for at least two years fromthe its date ef—auection.

These records shall include settlenent sheets, witten contracts,

and copies of any advertising that lists the itens for auction, as

appl i cabl e.
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Sec. 4707.26. (A) (1) A person who asserts that the person has
been aggri eved by the actions of a person |icensed under this
chapter that resulted in actual and direct |osses to the aggrieved
person may initiate a claimagainst the auction recovery fund
ei ther under this section or section 4707.261 of the Revised Code.
If an aggrieved person who wi shes to seek recovery fromthe
auction recovery fund has obtained a final judgnment in a court of
conpetent jurisdiction against the |icensee, the aggrieved person
shall initiate the claimin accordance with section 4707.261 of
the Revised Code. If an aggrieved person who w shes to seek
recovery fromthe auction recovery fund has not obtained a final
judgnent in a court of conpetent jurisdiction against the
i censee, the aggrieved person shall initiate the claimin

accordance with this section

(2) An aggrieved person may initiate a clai magainst the
auction recovery fund under this section if all of the follow ng
appl y:

(a) The |l oss was associated with an act or transaction that

only a person licensed under this chapter lawfully may perform

(b) The licensee's actions are described in section 4707.15
of the Revised Code or otherwise violate this chapter or rules

adopt ed under it.
(c) The licensee is not an auction firm

(d) The | oss was not associated with an auction conducted
under division (E)(2) of section 4707.02 of the Revi sed Code.

To initiate a claimagai nst the fund, an aggri eved person
shall file a verified conplaint with the department of agriculture
in accordance with section 4707.16 of the Revised Code. The
verified conplaint shall include an application to the depart nment

that requests recovery of the applicant's actual and direct |osses

Page 6

142
143
144
145
146
147
148
149
150
151
152
153
154
155

156
157
158

159
160

161
162
163

164

165
166

167
168
169
170
171



H. B. No. 48
As Introduced

and that is nade on forns that the department provides. The
application for recovery shall specify the nature of the act or
transaction on which the applicant's claimis based, the actua
and direct |osses sustained by the applicant, and any activities

that the applicant has pursued as a renedy for the |osses.

(B) Upon receipt of a verified conplaint and application, the
departnent shall conduct an investigation in accordance with
section 4707.16 of the Revised Code. After the investigation, if
the departnment determnes that the |icensee has engaged in conduct
described in section 4707.15 of the Revised Code or otherw se has
violated this chapter or rules adopted under it, the departnent
shal | propose to take action to suspend or revoke the licensee's
i cense under section 4707.15 of the Revised Code or to initiate a
crimnal action against the |icensee under section 4707.99 of the
Revi sed Code, or both. The department shall issue a letter to the
applicant indicating the departnent's proposed action and the date
of any hearing that the departnment has schedul ed regarding the

matter.

(O Upon exhaustion of administrative renedies or crinina
proceedings that results in a finding that the Iicensee has
engaged i n conduct described in section 4707.15 of the Revised
Code or otherw se has violated this chapter or rul es adopted under
it, the departnent shall issue a notice in accordance with Chapter
119. of the Revised Code via certified mail to the applicant
indicating that the applicant may request a hearing for relief
fromthe auction recovery fund. An applicant who seeks recovery
fromthe fund of any actual and direct |osses suffered as a result
of a licensee's conduct shall submt, not later than thirty days
follow ng receipt of the notice, a request for a hearing to the

depart nent .

Upon the tinmely receipt of a request for a hearing, the

departnment shall provide the applicant with the opportunity to
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appear at an adjudication hearing to offer proof and evi dence of
the actual and direct | osses. Wenever possible, the departnent
shall require all applicants whose clains to the fund arose from
an underlying transaction involving the same |icensee to be joined
in one adjudication under this section so that the rights of all
applicants may be equitably adjudicated and settled. On behal f of
the fund, the departnent nmay defend cl ai ns against the fund and
shal | have recourse to all appropriate neans of defense and
review, including exani nation of w tnesses, and verification of

actual | osses.

(D) Upon the conclusion of the adjudication hearing, the
hearing officer shall issue a report and recomendation in favor
of making paynment to an applicant fromthe fund if, during the
course of the adjudication hearing, all of the foll owi ng have been

shown:

(1) The licensee has engaged in conduct described in section
4707. 15 of the Revised Code or otherw se has violated this chapter

or rul es adopted under it.

(2) The licensee's conduct or violation is associated with an
act that only a person |licensed under this chapter Iawfully may
performand the act resulted in direct and actual | osses to the

appl i cant.

(3) The applicant filed a verified conplaint and application

with the departnent as required by this section

(4) The applicant is not the spouse of the |icensee re+ or

t he personal representative of the |icensee's spouse.

(5) If the licensee either provided an irrevocable letter of
credit or gave bond in accordance with section 4707.11 of the
Revi sed Code, the applicant first sought recovery under the
irrevocable letter of credit or bond before applying for paynent

fromthe fund.
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The anount of any paynent fromthe fund to the applicant
shal | consist of an anmount that is equal to the portion of the
actual and direct losses incurred by the applicant that remain
unpai d. The anmount of the paynent is subject to the dollar
limtation established in section 4707.29 of the Revised Code.

If the hearing officer determnes that not all of the itens
described in divisions (D)(1) to (5 of this section have been
shown during the course of the adjudication hearing, the hearing
of ficer shall issue a report and recomrendati on agai nst maki ng

paynment fromthe fund to the applicant.

(E) Pursuant to section 119.09 of the Revised Code, a hearing
of ficer or the hearing officer's representative shall forward by
certified mail a copy of the hearing officer's witten report and
recomendation to the applicant or the applicant's attorney or
other representative not later than five days after the date on

which the report and recommendation are filed.

Not | ater than ten days after receiving such a copy, the
applicant nmay file with the departnment witten objections to the
report and recommendation. The departnent may grant extensions of

time to the applicant within which to file objections.

The objections shall be considered by the departnment before
it approves, nodifies, or disapproves the recomendati on. The
department may order additional testinony to be taken or pernmit

the introduction of further docunentary evi dence.

The recommendati on of the hearing officer may be approved,
nodi fi ed, or disapproved by order of the director of agriculture.
The order shall not be issued until nore than ten days have
el apsed followi ng the applicant's recei pt of the report and
recomrendati on as provided by this section. The director's
approval , nodification, or disapproval of the hearing officer's

reconmendati on shall have the sanme effect as if the hearing had
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been conducted by the director.

No recommendation shall be final until approved, nodified, or
di sapproved by the director as indicated by the order entered on
the record of proceedings of the departnent. If the director
nodi fi es or di sapproves the recomendati ons of the hearing
officer, the director shall include in the record of the

proceedi ngs the reasons for the nodification or disapproval.

After an order is entered on its journal, the departnent
shal | nmake paynent, if applicable, to the applicant fromthe
auction recovery fund in accordance with the order and shal
provide to the applicant by certified mail, return receipt
requested, a copy of the order and a statenent of the tinme and
nmet hod by which an appeal may be perfected. In addition, the
departnent shall mail a copy of the order to the attorney or other

representative of the applicant.

(F) An order of the director issued under this section
constitutes a final deternmination of the director for purposes of
appeal . An applicant who is denied conpensation fromthe auction
recovery fund or who receives an award | ess than the award
requested may appeal the order of the director. Notices of appeal
shall be filed in the manner provided in section 119.12 of the
Revi sed Code.

Section 2. That existing sections 4707.02, 4707.20, 4707.21,
and 4707.26 of the Revised Code are hereby repeal ed.
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