As Reported by the House Civil and Commercial Law Committee

127th General Assembly
Regular Session Sub. H. B. No. 499
2007-2008

Representative Oelslager

Cosponsors: Representatives McGregor, J., Hughes, Combs, Barrett,

Huffman, Mecklenborg

A BILL

To anend sections 2109.01, 5801.01, 5801.02, 5801. 06
5801. 10, 5803.02, 5803.03, 5804.02, 5804. 11,
5804. 13, 5804.14, 5804.17, 5805.01, 5805. 03,
5806. 01, 5806. 02, 5806.03, 5806.04, 5808. 13,
5808. 14, 5808. 16, 5810.05, 5810.11, 5810.13, and
5815. 35, to enact section 5801.11, and to repeal
section 2109.022 of the Revised Code to nodify the
Ohio Trust Code and the Fiduciary Law.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2109.01, 5801.01, 5801.02, 5801. 06,
5801. 10, 5803.02, 5803.03, 5804.02, 5804.11, 5804.13, 5804. 14,
5804. 17, 5805.01, 5805.03, 5806.01, 5806.02, 5806.03, 5806. 04,
5808. 13, 5808. 14, 5808.16, 5810.05, 5810.11, 5810.13, and 5815. 35
be anended and section 5801.11 of the Revised Code be enacted to

read as foll ows:

Sec. 2109.01. "Fiduciary," as used in Chapters 2101. to 2131.

of the Revised Code, exeept—as—providedin——seetion—2109-022ofthe
Revi-sed-Code~ nmeans any person, other than an assignee or trustee

for an insolvent debtor or a guardi an under sections 5905.01 to
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5905. 19 of the Revised Code, appointed by and accountable to the
probate court and acting in a fiduciary capacity for any person,
or charged with duties in relation to any property, interest,
trust, or estate for the benefit of another; and includes an
agency under contract with the departnment of nmental retardation
and devel opnental disabilities for the provision of protective
servi ce under sections 5123.55 to 5123.59 of the Revi sed Code,
appoi nted by and accountable to the probate court as guardi an or
trustee with respect to nentally retarded or devel opnental ly

di sabl ed persons.

Sec. 5801.01. As used in Chapters 5801. to 5811. of the
Revi sed Code:

(A) "Action," with respect to an act of a trustee, includes a

failure to act.

(B) "Ascertainable standard" neans a standard relating to an
i ndi vidual's health, education, support, or maintenance within the
nmeani ng of section 2041(b)(1)(A) or 2514(c)(1) of the Interna

Revenue Code.

(C "Beneficiary" nmeans a person that has a present or future
beneficial interest in a trust, whether vested or contingent, or
that, in a capacity other than that of trustee, holds a power of
appoi nt ment over trust property, or a charitable organization that
is expressly designated in the terns of the trust to receive
di stributions. "Beneficiary" does not include any charitable
organi zation that is not expressly designated in the terns of the
trust to receive distributions, but to whomthe trustee may in its

di screti on nake di stri butions.

(D) "Beneficiary surrogate" neans a person, other than a
trustee, designated by the settlor in the trust instrunment to
receive notices, information, and reports otherw se required to be

provided to a current beneficiary under divisions (B)(8) and (9)
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of section 5801.04 of the Revi sed Code.

(E) "Charitable trust" neans a trust, or portion of a trust,
created for a charitable purpose described in division (A of
section 5804.05 of the Revised Code.

(F) "Current beneficiary" means a beneficiary that, on the
date the beneficiary's qualification is determned, is a
distributee or perm ssible distributee of trust inconme or

princi pal .

(G "Environnental |aw' neans a federal, state, or |local |aw,
rule, regulation, or ordinance relating to protection of the

envi ronnent .

(H) "@uardian of the estate" neans a guardi an appoi nted by a
court to administer the estate of any individual or to serve as
conservator of the property of an individual eighteen years of age
or ol der under section 2111.021 of the Revised Code.

(1) "Guardian of the person" neans a guardi an appoi nted by a
court to make decisions regarding the support, care, education,
health, and wel fare of any individual or to serve as conservator
of the person of an individual eighteen years of age or ol der
under section 2111.021 of the Revised Code. "Guardian of the

person” does not include a guardian ad litem

(J) "Internal Revenue Code" neans the "lInternal Revenue Code
of 1986," 100 Stat. 2085, 26 U.S.C. 1 et seq., as anmended.

(K) "Interests of the beneficiaries" means the beneficial

interests provided in the terns of the trust.

(L) "Jurisdiction,” with respect to a geographic area,

includes a state or country.

(M "Mandatory distribution" neans a distribution of income
or principal, including a distribution upon term nation of the

trust, that the trustee is required to make to a beneficiary under
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the terns of the trust. Mandatory distributions do not include
distributions that a trustee is directed or authorized to make
pursuant to a support or other standard, regardl ess of whether the
terms of the trust provide that the trustee "may" or "shall" make

the distributions pursuant to a support or other standard.

(N) "Person" means an individual, corporation, business
trust, estate, trust, partnership, limted liability conpany,
associ ation, joint venture, governnment, governnental agency or
instrunentality, public corporation, or any other |egal or

commercial entity.

(O "Power of withdrawal" means a presently exercisable
general power of appointnment other than a power exercisable by a
trustee that is limted by an ascertai nable standard or that is
exerci sabl e by anot her person only upon consent of the trustee or

a person holding an adverse interest.

(P) "Property" nmeans anything or any interest in anything

that nmay be the subject of ownership.

(Q "Qualified beneficiary" means a beneficiary to whom on
the date the beneficiary's qualification is determ ned, any of the

foll ow ng applies:

(1) The beneficiary is a distributee or pernissible

di stributee of trust incone or principal.

(2) The beneficiary would be a distributee or permnissible
di stributee of trust incone or principal if the interests of the
di stributees described in division (Q (1) of this section
terminated on that date, but the term nation of those interests

woul d not cause the trust to term nate.

(3) The beneficiary would be a distributee or permssible
distributee of trust income or principal if the trust term nated

on that date.
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(R) "Revocable," as applied to a trust, neans revocabl e at
the time of determ nation by the settlor alone or by the settlor
with the consent of any person other than a person hol ding an
adverse interest. A trust's characterization as revocable is not
affected by the settlor's lack of capacity to exercise the power
of revocation, regardl ess of whether an agent of the settlor under
a power of attorney, or a guardian of the person or estate of the

settlor, is serving.

(S) "Settlor" neans a person, including a testator, who
creates, or contributes property to, a trust. If nore than one
person creates or contributes property to a trust, each person is
a settlor of the portion of the trust property attributable to
that person's contribution except to the extent another person has

the power to revoke or withdraw that portion

(T) "Spendthrift provision" neans a termof a trust that
restrains both voluntary and involuntary transfer of a

beneficiary's interest.

(U "State" neans a state of the United States, the District
of Col unbi a, the Commonwealth of Puerto Rico, a territory or
possession of the United States, or an Indian tribe or band

recogni zed by federal law or formally acknow edged by a state.

(V) "Terns of a trust" neans the manifestation of the
settlor's intent regarding a trust's provisions as expressed in
the trust instrument or as may be established by other evidence

that woul d be admissible in a judicial proceeding.

(W "Trust instrunent” neans an instrunment executed by the
settlor that contains ternms of the trust and any amendnents to

that instrument.

(X) "Trustee" includes an original, additional, and successor

trustee and a cotrustee.

(Y)(1) "Wholly discretionary trust" neans a trust to which
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all of the follow ng apply:
(a) The trust is irrevocable.

(b) Distributions of incone or principal fromthe trust my
or shall be nade to or for the benefit of the beneficiary only at

the trustee's discretion.

(c) The beneficiary does not have a power of withdrawal from

the trust.

(d) The ternms of the trust use "sole," "absolute,"
"uncontrolled," or |anguage of simlar inport to describe the
trustee's discretion to make distributions to or for the benefit

of the beneficiary.

(e) The terms of the trust do not provide any standards to
guide the trustee in exercising its discretion to nmake

distributions to or for the benefit of the beneficiary.

(f) The beneficiary is not the settlor, the trustee, or a

cotrust ee.

(g) The beneficiary does not have the power to becone the

trustee or a cotrustee.

(2) Atrust may be a wholly discretionary trust with respect

to one or nore but less than all beneficiaries.

(3) If a beneficiary has a power of withdrawal, the trust nay
be a wholly discretionary trust with respect to that beneficiary
during any period in which the beneficiary may not exercise the
power. During a period in which the beneficiary may exercise the

power, both of the follow ng apply:

(a) The portion of the trust the beneficiary may w t hdraw may
not be a wholly discretionary trust with respect to that

beneficiary;

(b) The portion of the trust the beneficiary nmay not w thdraw

may be a wholly discretionary trust with respect to that
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beneficiary.

(4) If the beneficiary and one or nore others have nade
contributions to the trust, the portion of the trust attributable
to the beneficiary's contributions may not be a wholly
di scretionary trust with respect to that beneficiary, but the
portion of the trust attributable to the contributions of others
may be a wholly discretionary trust with respect to that
beneficiary. If a beneficiary has a power of wthdrawal, then upon
the | apse, rel ease, or waiver of the power, the beneficiary is
treated as having nmade contributions to the trust only to the
extent the value of the property affected by the | apse, release,

or wai ver exceeds the greatest of the follow ng anmounts:

(a) The anmount specified in section 2041(b)(2) or 2514(e) of

the I nternal Revenue Code;

(b) If the donor of the property subject to the beneficiary's
power of withdrawal is not married at the tine of the transfer of
the property to the trust, the anount specified in section 2503(b)

of the Internal Revenue Code;

(c) If the donor of the property subject to the beneficiary's
power of withdrawal is narried at the tine of the transfer of the
property to the trust, twi ce the amount specified in section
2503(b) of the Internal Revenue Code.

(5) Notwithstanding divisions (Y)(1)(f) and (g) of this
section, a trust may be a wholly discretionary trust if the
beneficiary is, or has the power to becone, a trustee only with
respect to the managenment or the investnment of the trust assets,
and not with respect to making discretionary distribution
decisions. Wth respect to a trust established for the benefit of
an individual who is blind or disabled as defined in 42 U S. C
1382c(a)(2) or (3), as anmended, a wholly discretionary trust my

i nclude either or both of the follow ng:
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(a) Precatory |anguage regarding its intended purpose of
provi di ng suppl emental goods and services to or for the benefit of
the beneficiary, and not to supplant benefits from public

assi stance prograns;

(b) A prohibition against providing food—elething— and
shelter to the beneficiary.

Sec. 5801.02. Except as otherw se provided in any provision
of Chapters 5801. to 5811. of the Revised Code, those chapters
apply to charitabl e and noncharitable inter vivos express trusts
and to trusts created pursuant to a statute, judgnment, or decree
that requires the trust to be adnministered in the manner of an
express trust. Chapters 5801. to 5811. of the Revised Code apply
to charitable and noncharitable testamentary trusts to the extent
provi ded by section 2109.69 of the Revised Code.

Sec. 5801.06. (A) The law of the jurisdiction designated in
the terns of a trust deternines the neaning and effect of the
ternms unless the designation of that jurisdiction's lawis
contrary to a strong public policy of the jurisdiction having the
nost significant relationship to the matter at issue. In the
absence of a controlling designation in the ternms of the trust,
the law of the jurisdiction having the nost significant
relationship to the matter at issue determi nes the nmeaning and

effect of the terms.

(B) The adninistration of a trust is governed by the | aw

designated in the terns of the trust to govern trust

adm nistration. If the terns of the trust do not designate the

governing law, both of the foll ow ng apply:

(1) The law of the trust's principal place of adm nistration

governs the adnm nistration of the trust.

(2) If the trust's principal place of admnistration is

Page 8

202
203
204
205

206
207

208
209
210
211
212
213
214
215

216
217
218
219
220
221
222
223
224

225
226
227
228

229
230

231



Sub. H. B. No. 499
As Reported by the House Civil and Commercial Law Committee

transferred to another jurisdiction under section 5801.07 of the

Revi sed Code, the |law of the new principal place of admnistration

of the trust governs the adm nistration of the trust fromthe tine

of the transfer.

Sec. 5801.10. (A) As used in this section, "creditor" neans

any of the follow ng:

(1) A person holding a debt or security for a debt entered

into by a trustee on behalf of the trust;

(2) A person holding a debt secured by one or nore assets of

the trust;

(3) A person having a claimagainst the trustee or the assets
of the trust under section 5805.06 of the Revised Code;

(4) A person who has attached through | egal process a

beneficiary's interest in the trust.

(B) The parties to an agreenent under this section shall be
all of the following, or their representatives under the
representation provisions of Chapter 5803. of the Revised Code,
except that only the settlor and any trustee are required to be

parties to an anendnent of any revocable trust:

(1) The settlor if living and if no adverse inconme or

transfer tax results would arise fromthe settlor's participation
(2) Al beneficiaries;
(3) Al currently serving trustees;

(4) Creditors, if their interest is to be affected by the

agreenent.

(C The persons specified in division (B) of this section may
by witten instrunent enter into an agreenment with respect to any
matter concerning the construction of, adm nistration of, or

distributions under the terns of the trust iastrurent, the
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i nvestnent of income or principal held by the trustee, or other
matters. The agreenent is—validonly to the extent that it does
nmay not effect a termination of the trust before the date
specified for the trust's ternmnation in the terns of the trust
hastrurent, doees—not change the interests of the beneficiaries in

the trust except as necessary to effect a nodification described

in division (Q(5) or (6) of this section, andineludes or include

ternms and conditions that could not be properly approved by the
court under Chapters 5801. to 5811. of the Revised Code or other

applicable law. The invalidity of any provision of the agreenent

does not affect the validity of other provisions of the agreenent.

Matters that may be resolved by a private settlenent agreenent

include, but are not limted to, all of the follow ng:

(1) Determning classes of creditors, beneficiaries, heirs,

next of kin, or other persons;

(2) Resolving disputes arising out of the adm nistration or

di stribution under the terms of the trust iastrumwent, including
di sputes over the construction of the |anguage of the trust
i nstrunent or construction of the | anguage of other witings that

affect the terns of the trust HAstrupreRt;

(3) Ganting to the trustee necessary or desirable powers not

granted in the terns of the trust inastrument or otherw se provided

by law, to the extent that those powers either are not
i nconsistent with the express provisions or purposes of the terns

of the trust instrument or, if inconsistent with the express

provi sions or purposes of the terms of the trust instrupent, are
necessary for the due administration of the terns of the trust
FAstruent

(4) Modifying the terns of the trust +astrurent, if the

nodi fication is not inconsistent with any dom nant purpose or

obj ective of the trust;
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(5) Modifying the terns of the trust ihAstrurent in the nanner
required to qualify the gift under the terns of the trust

thastrument for the charitable estate or gift tax deduction

permitted by federal |aw, including the addition of mandatory
governing instrument requirenents for a charitable remai nder trust
as required by the Internal Revenue Code and regul ati ons

pronul gated under it in any case in which all parties interested
in the trust have subnitted witten agreenents to the proposed

changes or witten disclainmer of interest;

(6) Modifying the terns of the trust iastrumrent in the nmanner

required to qualify any gift under the terns of the trust
Fhastrurent for the estate tax marital deduction available to

nonci ti zen spouses, including the addition of mandatory governing
instrument requirenents for a qualified domestic trust under
section 2056A of the Internal Revenue Code and regul ations

promul gated under it in any case in which all parties interested
in the trust have subnitted witten agreenents to the proposed

changes or written disclainmer of interest;

(7) Resolving any other matter that arises under Chapters
5801. to 5811. of the Revised Code.

(D) No agreement shall be entered into under this section
affecting the rights of a creditor without the creditor's consent
or affecting the collection rights of federal, state, or | ocal

taxi ng authorities.

(E) Any agreenent entered into under this section that
conplies with the requirenents of division (C) of this section
shall be final and binding on the trustee, the settlor if |iving,

all beneficiaries, creditors who are parties to the agreenent. and

their heirs, successors, and assigns.

(F) Notwi thstanding anything in this section, in division (D)

of section 5803.03 of the Revised Code, or in any other rule of
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law to the contrary, a trustee serving under the terns of the
trust ihastrurent shall only represent its own individual or
corporate interests in negotiating or entering into an agreenent

subject to this section. No trustee serving under the terns of the

trust ihAstrurent shall be considered to represent any settlor
beneficiary, or the interests of any settlor or beneficiary in

negotiating or entering into an agreenment subject to this section.

(G Any party to a private settlenment agreenment entered into
under this section nay request the court to approve the agreenent,
to determ ne whether the representation as provided in Chapter
5803. of the Revised Code was adequate, and to determ ne whether
the agreenent contains terns and conditions the court could have

properly approved.

(H If an agreenent entered into under this section contains
a provision requiring binding arbitration of any di sputes arising

under the agreenent, the provision is enforceable.
(I') Nothing in this section affects any of the foll ow ng:

(1) The right of a beneficiary to disclaimunder section
5815. 36 of the Revised Code;

(2) The term nation or nodification of a trust under section
5804. 10, 5804.11, 5804.12, 5804.13, 5804.14, 5804.15, or 5804.16
of the Revi sed Code;

(3) The ability of a trustee to divide or consolidate a trust
under section 5804.17 of the Revised Code.

(J) Nothing in this section restricts or linmts the
jurisdiction of any court to dispose of matters not covered by
agreenents under this section or to supervise the acts of trustees

appoi nted by that court.

(K)y This section shall be liberally construed to favor the

validity and enforceability of agreenents entered into under it.
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(L) A trustee serving under the trust instrunent is not
liable to any third person arising fromany |oss due to that
trustee's actions or inactions taken or onitted in good faith
reliance on the terns of an agreenment entered into under this

section.
(M This section does not apply to any of the follow ng:

(1) A charitable trust that has one or nore charitable

organi zations as qualified beneficiaries;

(2) Acharitable trust the ternms of which authorize or direct
the trustee to distribute trust incone or principal to one or nore
charitabl e organi zations to be selected by the trustee, or for one
or nore charitable purposes described in division (A) of section

5804. 05 of the Revised Code, if any of the follow ng apply:

(a) The distributions may be made on the date that an

agreenment under this section would be entered into.

(b) The distributions could be nmade on the date that an
agreenent under this section would be entered into if the
interests of the current beneficiaries of the trust term nated on
that date, but the term nation of those interests would not cause

the trust to term nate

(c) The distributions could be made on the date that an
agreenent under this section would be entered into if the trust

term nated on that date.

Sec. 5801.11. A gquardian of the estate or person, in acting
under Chapters 5801. to 5811. of the Revised Code, shall conply

with the guardian's duties under Chapter 2111. of the Revised Code

or other applicable |aw

Sec. 5803.02. To the extent there is no conflict of interest

bet ween the hol der of a general testamentary power of appointment
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and the persons represented with respect to the particul ar
guestion or dispute, the holder may represent and bi nd persons
whose interests, as perm ssible appointees, takers in default, or

ot herwi se, are subject to the power. The rights of the holder of a

presently exercisabl e general power of appointnment are governed by

section 5806.03 of the Revised Code.

Sec. 5803.03. To the extent there is no conflict of interest
bet ween the representative and the person represented or anpng
those being represented with respect to a particular question or

di spute, all of the foll owi ng apply:

(A) A guardian of the estate may represent and bind the

estate that the guardian of the estate controls.

(B) A guardian of the person may represent and bind the ward

if a guardian of the estate has not been appoi nted.

(O An agent having authority to act with respect to the
particul ar question or dispute may represent and bind the

princi pal .

(D) Except as provided in division (F) of section 5801.10 of
the Revised Code, a trustee nay represent and bind the

beneficiaries of the trust.

(E) A personal representative of a decedent's estate nay

represent and bind persons interested in the estate.

(F) A parent may represent and bind the parent's mnor or

unborn child if neither a guardian for the child' s estate or a

guardi an of the person has been appointed. If a m nor or unborn

child is not represented by a parent under this division, another

person may represent _and bind the mnor or unborn child under

section 5803.04 of the Revised Code if the requirenents of that

section are net.
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Sec. 5804.02. (A) Atrust is created only if all of the
foll owi ng apply:

(1) The settlor of the trust, other than the settlor of a

trust created by a court order, has capacity to create a trust.

(2) The settlor of the trust, other than the settlor of a
trust created by a court order, indicates an intention to create

the trust.

(3) The trust has a definite beneficiary or is one of the

fol | owi ng:
(a) A charitable trust;

(b) Atrust for the care of an aninal, as provided in section
5804. 08 of the Revised Code;

(c) Atrust for a noncharitable purpose, as provided in
section 5804.09 of the Revised Code.

(4) The trustee has duties to perform

(5) The sane person is not the sole trustee and sole

benefici ary.

(B) A beneficiary is definite if the beneficiary can be
ascertained now or in the future, subject to any applicable rule

agai nst perpetuities.

(C A power in a trustee or other person to select a

beneficiary froman indefinite class is valid. If the power is not
exercised within a reasonable tinme, the power fails, and the
property subject to the power passes to the persons who woul d have

taken the property had the power not been conferred.

(D) Atrust is valid regardless of the existence, size, or
character of the corpus of the trust. This division applies to any

trust instrunent that was executed prior to, or is executed on or

after, the—effeetivedate—of Chapters—5801—+to6-5811—ofthe
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RevisedGCode January 1, 2007

(E) Atrust is not invalid because a person, including, but
not limted to, the creator of the trust, is or may becone the
sole trustee and the sole holder of the present beneficial
enj oynment of the corpus of the trust, provided that one or nore
ot her persons hold a vested, contingent, or expectant interest
relative to the enjoynent of the corpus of the trust upon the
cessation of the present beneficial enjoyment. A nerger of the
| egal and equitable titles to the corpus of a trust described in
this division does not occur inits creator, and, notw thstanding
any contrary provision of Chapter 2107. of the Revised Code, the
trust is not a testanmentary trust that is required to conply with
that chapter in order for its corpus to be legally distributed to
ot her beneficiaries in accordance with the provisions of the trust
upon the cessation of the present beneficial enjoyment. This
division applies to any trust that satisfies the provisions of
this division, whether the trust was executed prior to, on, or
after October 10, 1991.

Sec. 5804.11. (A) If upon petition the court finds that the
settlor and all beneficiaries consent to the nodification or

term nation of a noncharitable irrevocable trust, that all

consents. including any given by representatives under Chapter

5803. of the Revised Code, are valid, and that all parties qgiving

consent are conpetent to do so, the court shall enter an order

approving the nodification or term nation even if the nodification
or termination is inconsistent with a material purpose of the
trust. An agent under a power of attorney may exercise a settlor's
power to consent to a trust's nodification or termnation only to
the extent expressly authorized by both the power of attorney and
the terns of the trust. The settlor's guardian of the estate may
exercise a settlor's power to consent to a trust's nodification or

termnation with the approval of the court supervising the
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guardi anship if an agent is not so authorized. The guardi an of the
settlor's person may exercise a settlor's power to consent to a
trust's nodification or termnation with the approval of the court
supervi sing the guardianship if an agent is not so authorized and
a guardi an of the estate has not been appointed. Fhis—division

Thi s division does not apply to a noncharitable irrevocable trust
described in 42 U S.C. 1396p(d)(4).

(B) A noncharitable irrevocable trust may be term nated upon
consent of all of the beneficiaries if the court concludes that
conti nuance of the trust is not necessary to achieve any materi al
purpose of the trust. A noncharitable irrevocable trust nmay be
nodi fi ed, but not to renove or replace the trustee, upon consent
of all of the beneficiaries if the court concludes that
nodi fication is not inconsistent with a material purpose of the
trust. A spendthrift provision in the terns of the trust may, but

is not presuned to, constitute a naterial purpose of the trust.

(O Upon term nation of a trust under division (A or (B) of
this section, the trustee shall distribute the trust property as

agreed by the beneficiaries.

(D) If not all of the beneficiaries consent to a proposed
nodi fication or termnation of the trust under division (A) or (B)
of this section, the court nmay approve the nodification or

termnation if the court is satisfied of both of the follow ng:

(1) That if all of the beneficiaries had consented, the trust

coul d have been nodified or term nated under this section;

(2) That the interests of a beneficiary who does not consent
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wi || be adequately protected.

Sec. 5804.13. (A Except as otherw se provided in division
(B) of this section, if a particular charitabl e purpose becones
unl awful , inpracticable, or inpossible to achieve, all of the

foll ow ng apply:
(1) The trust does not fail in whole or in part.

(2) The trust property does not revert to the settlor or the

settlor's successors in interest.

(3) The court may apply cy pres to nodify or term nate the
trust by directing that the trust property be applied or
distributed, in whole or in part, in a manner consistent with the
settlor's charitable purposes. In accordance with section 109. 25
of the Revised Code, the attorney general is a necessary party to

a judicial proceeding brought under this section.

(B) A provisioninthe terns of a charitable trust for an

alternative charitabl e purpose or for the distribution of the

trust property to a noncharitabl e beneficiary prevails over the
power of the court under division (A) of this section to apply cy

pres to nodify or ternminate the trust.

Sec. 5804.14. (A)(1) Except as provided in division (A)(2) of
this section, after notice to the qualified beneficiaries, the
trustee of an inter vivos trust consisting of trust property
having a total value of |ess than one hundred thousand dollars may
termnate the trust if the trustee concludes that the value of the
trust property is insufficient to justify the cost of

adm ni strati on.

(2) Division (A)(1) of this section does not apply to any of

the foll ow ng:

(a) A charitable trust that has one or nore charitable
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organi zations as qualified beneficiaries;

(b) A charitable trust the terns of which authorize or direct
the trustee to distribute trust incone or principal to one or nore
charitabl e organi zations to be selected by the trustee, or for one
or nore charitable purposes described in division (A) of section

5804. 05 of the Revised Code, if any of the follow ng apply:

(i) The distributions may be made on the date that the trust

woul d be termi nated under division (A (1) of this section

(ii) The distributions could be made on the date that the
trust would be term nated under division (A) (1) of this section if
the interests of the current beneficiaries of the trust term nated
on that date, but the term nation of those interests would not

cause the trust to term nate.

(iii) The distributions could be nade on the date that the
trust would be termi nated under division (A (1) of this section

if the trust term nated on that date but not under that division

(B) If an inter vivos trust consists of trust property having
a total value of |ess than one hundred thousand dollars, the court
may nodify or ternminate the trust or renove the trustee and
appoint a different trustee if it determ nes that the value of the
trust property is insufficient to justify the cost of

adm ni strati on.

(O Upon the termnation of a trust pursuant to division
(A (1) of this section, the trustee shall distribute the trust
estate in accordance with any provision specified in the terms of
the trust instrument for the premature term nation of the trust.
If there is no provision of that nature in the ternms of the trust
Hast+rurent, the trustee shall distribute the trust estate anong

the beneficiaries of the trust in accordance with their respective
beneficial interests and in a manner that the trustee determ nes

to be equitable. For purposes of distributing the trust estate
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anong the beneficiaries of the trust under this division, the

trustee shall consider all of the foll ow ng:

(1) The existence of any agreenment anong the beneficiaries

with respect to their beneficial interests;

(2) The actuarial values of the separate beneficial interests

of the beneficiaries;

(3) Any expression of preference of the beneficiaries that is

contained in the terns of the trust iAstrument.

(D) Upon the term nation of a trust pursuant to division (B)
of this section, the prebate court shall order the distribution of
the trust estate in accordance with any provision specified in the
terns of the trust iAstrumwent for the premature term nation of the

trust. If there is no provision of that nature in the terns of the

trust +nstrurent, the probate court shall order the distribution
of the trust estate anong the beneficiaries of the trust in
accordance with their respective beneficial interests and in a
manner that the court determ nes to be equitable. For purposes of
ordering the distribution of the trust estate anong the
beneficiaries of the trust under this division, the court shal

consider the three factors listed in division (C of this section.

(E) The existence of a spendthrift or simlar provision in

the terns of a trust iAstruwent or will does not preclude the

termnation of a trust pursuant to this section.

(F) This section does not apply to an easenent for

conservation or preservation

Sec. 5804.17. After notice to the qualified beneficiaries, a
trustee may conbine two or nore trusts into a single trust or
divide a trust into two or nore separate trusts if the result does

not substantially inpair the rights of any beneficiary or

adversely affeet have a materially adverse effect on the
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achi everrent of the purposes of the trust.

Sec. 5805.01. (A) A spendthrift provision is valid only if it
restrains both voluntary and involuntary transfer of a
beneficiary's interest or if it restrains involuntary transfer of
a beneficiary's interest and pernmits voluntary transfer of a
beneficiary's interest only with the consent of a trustee who is

not the beneficiary.

(B) Atermof a trust providing that the interest of a
beneficiary is held subject to a "spendthrift trust," or words of
simlar inport, is sufficient to restrain both voluntary and

involuntary transfer of the beneficiary's interest.

(C A beneficiary may not transfer an interest in a trust in
violation of a valid spendthrift provision and, except as
ot herwi se provided in this chapter and in section 5810.04 of the
Revi sed Code, a creditor or assignee of the beneficiary may not
reach the interest or a distribution by the trustee before its
recei pt by the beneficiary. Real property or tangible personal
property that is owned by the trust but that is nade avail able for
a beneficiary's use or occupancy in accordance with the trustee's

authority under the terns of the trust Fhstrurent shall not be

consi dered to have been distributed by the trustee or received by
the beneficiary for purposes of allowing a creditor or assignee of

the beneficiary to reach the property.

Sec. 5805.03. Notwi thstanding anything to the contrary in
di vision (B) of section 5805.02 of the Revised Code, no creditor
or assignee of a beneficiary of a wholly discretionary trust nay
reach the beneficiary's interest in the trust, or a distribution
by the trustee before its receipt by the beneficiary, whether by
attachnent of present or future distributions to or for the

benefit of the beneficiary, by judicial sale, by obtaining an
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order conpelling the trustee to nmake distributions fromthe trust,
or by any other neans, regardl ess of whether the terns of the
trust ihstrurent—ineludes include a spendthrift provision

Sec. 5806.01. The capacity of a settlor required to create,

anend, revoke, or add property to a revocable trust, or to direct
the actions of the trustee of a revocable trust, is the sane as

that required to nake a wll.

Sec. 5806.02. (A) Unless the terns of a trust expressly
provide that the trust is irrevocable, the settlor may revoke or
anend the trust. This division does not apply to a trust created
under an instrunment executed before the—effeetive—date—ofthis
seet+on January 1, 2007.

(B) If a revocable trust is created or funded by nore than

one settlor, all of the follow ng apply:

(1) To the extent the trust consists of conmunity property,
ei ther spouse acting alone nay revoke the trust, but the trust nay

be anended only by joint action of both spouses.

(2) To the extent the trust consists of property other than
communi ty property, each settlor may revoke or anend the trust
with regard to the portion of the trust property attributable to

that settlor's contribution.

(3) Upon the revocation or anmendnent of the trust by |ess
than all of the settlors, the trustee shall pronptly notify the

other settlors of the revocati on or anendment.

(C The settlor may revoke or anend a revocabl e trust by
substantial conpliance with a nethod provided in the terns of the
trust or, if the terms of the trust do not provide a nethod, by
any ether method manifesting clear and convi nci ng evi dence of the

settlor's intent, provided that a revocable trust may not be
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revoked or anended by a will or codicil, regardl ess of whether it
refers to the trust or specifically devises property that woul d

ot herwi se have passed according to the terns of the trust unless
the terns of the trust expressly allowit to be revoked or anended

by a will or codicil.

(D) Upon revocation of a revocable trust, the trustee shal

deliver the trust property as the settlor directs.

(E) An agent under a power of attorney nmmy exercise a
settlor's powers with respect to revocation, amendnent, or
di stribution of trust property only to the extent expressly

aut hori zed by both the ternms of the trust and the power.

(F) A guardian of the estate of the settlor or, if no
guardi an of the estate has been appointed, a guardian of the
person of the settlor may exercise a settlor's powers with respect
to revocation, amendnent, or distribution of trust property only

with the approval of the court supervising the guardi anship.

(G A trustee who does not know that a trust has been revoked
or anended is not liable to the settlor or settlor's successors in
interest for distributions nade and ot her actions taken on the

assunption that the trust had not been anmended or revoked.

Sec. 5806.03. (A) During the lifetime of the settlor of a
revocabl e trust, whether or not the settlor has capacity to revoke
the trust, the rights of the beneficiaries are subject to the

control of the settlor, and the duties of the trustee, including

the duties to informand report under section 5808.13 of the

Revi sed Code, are owed exclusively to- the settlor. If the trustee

breaches its duty during the lifetime of the settlor, any recovery
obtained fromthe trustee after the settlor becones incapacitated
or dies shall be apportioned by the court. If the settlor is
living when the recovery is obtained, the court shall apportion

the recovery between the settlor and the trust, or allocate the
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entire recovery to the settlor or the trust, as it determnes to
be equitable under the circunstances. If the settlor is not living
when the recovery is obtained, the court shall apportion the
recovery between the settlor's estate and the trust, or allocate
the entire recovery to the settlor's estate or the trust, as it

determ nes to be equitable under the circunstances.

(B) During the period the power may be exercised, the hol der
of a power of withdrawal has the rights of a settlor of a
revocabl e trust under this section to the extent of the property

subj ect to the power.

Sec. 5806.04. (A) Any of the follow ng actions pertaining to
a revocable trust that is nmade irrevocable by the death of the

settlor of the trust shall be commenced within by the earlier of

the date that is two years after the date of the death of the

settlor of the trust or that is six nonths fromthe date on which

the trustee sends the person bringing the action a copy of the

trust instrument and a notice inform ng the person of the trust's

exi stence, of the trustee's nane and address. and of the tine

al l owed under this division for commenci ng an_acti on:

(1) An action to contest the validity of the trust;

(2) An action to contest the validity of any anendnent to the
trust that was nade during the lifetinme of the settlor of the

trust;

(3) An action to contest the revocation of the trust during

the lifetinme of the settlor of the trust;

(4) An action to contest the validity of any transfer made to

the trust during the lifetinme of the settlor of the trust.

(B) Upon the death of the settlor of a revocable trust that
was made irrevocable by the death of the settlor, the trustee,

without liability, may proceed to distribute the trust property in
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accordance with the terns of the trust unless either of the

foll owi ng applies:

(1) The trustee has actual know edge of a pending action to
contest the validity of the trust, any amendnent to the trust, the
revocation of the trust, or any transfer made to the trust during

the lifetinme of the settlor of the trust.

(2) The trustee receives witten notification froma
potential contestant of a potential action to contest the validity
of the trust, any amendnent to the trust, the revocation of the
trust, or any transfer made to the trust during the lifetine of
the settlor of the trust, and the action is actually filed within
ninety days after the witten notification was given to the

trustee.

(C If a distribution of trust property is nade pursuant to
division (B) of this section, a beneficiary of the trust shal
return any distribution to the extent that it exceeds the
di stribution to which the beneficiary is entitled if the trust, an
amendnent to the trust, or a transfer made to the trust later is

determ ned to be invalid.

(D) This section applies only to revocable trusts that are
made irrevocable by the death of the settlor of the trust if the

grantor dies on or after July 23, 2002

Sec. 5808.13. (A) A trustee shall keep the current
beneficiaries of the trust reasonably informed about the
adm ni stration of the trust and of the material facts necessary
for themto protect their interests. Unless unreasonabl e under the
circunmstances, a trustee shall pronmptly respond to a beneficiary's
request for information related to the adm nistration of the

trust.

(B) Atrustee shall do all of the follow ng
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(1) Upon the request of a beneficiary, pronptly furnish to
the beneficiary a copy of the trust instrument. Unless the

beneficiary expressly requests a copy of the entire trust

instrunent, the trustee may furnish to the beneficiary a copy of a

redacted trust instrunent that includes only those provisions of

the trust instrunment that the trustee deternines are relevant to

the beneficiary's interest in the trust. If the beneficiary

reguests a copy of the entire trust instrunent after receiving a

copy of a redacted trust instrunment, the trustee shall furnish a

copy of the entire trust instrunent to the beneficiary. |If the

settlor of a revocable trust that has becone irrevocabl e has
completely restated the terns of the trust, the trust instrunent
furni shed by the trustee shall be the restated trust instrunent,

i ncl udi ng any anendments to the restated trust instrunent. Nothing
in division (B)(1) of this section linmits the ability of a
beneficiary to obtain a copy of the original trust instrunent, any
other restatenents of the original trust instrument, or anendnents
to the original trust instrunent and any other restatenents of the
original trust instrument in a judicial proceeding with respect to

the trust.

(2) Wthin sixty days after accepting a trusteeship, notify
the current beneficiaries of the acceptance and of the trustee's

nane, address, and tel ephone nunber;

(3) Wthin sixty days after the date the trustee acquires
knowl edge of the creation of an irrevocable trust, or the date the
trustee acquires know edge that a fornmerly revocabl e trust has
beconme irrevocabl e, whether by the death of the settlor or
ot herwi se, notify the current beneficiaries of the trust's
exi stence, of the identity of the settlor or settlors, of the
right to request a copy of the trust instrument, and of the right

to a trustee's report as provided in division (C) of this section;

(4) Notify the current beneficiaries in advance of any change
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in the nethod or rate of the trustee's conpensation

(O Atrustee of a trust that has a fiscal year ending on or

after January 1, 2007, shall send to the current beneficiaries,

and to other beneficiaries who request it, at |east annually and
at the ternmination of the trust, a report of the trust property,
liabilities, receipts, and disbursenments, including the source and
anount of the trustee's conpensation, a listing of the trust
assets, and, if feasible, the trust assets' respective narket

val ues. Upon a vacancy in a trusteeship, unless a cotrustee
renains in office, a report for the period during which the forner
trustee served nust be sent to the current beneficiaries by the
former trustee. A personal representative or guardian nmay send the
current beneficiaries a report on behalf of a deceased or

i ncapacitated trustee.

(D) A beneficiary may waive the right to a trustee's report
or other information otherwi se required to be furnished under this
section. A beneficiary, with respect to future reports and ot her

i nformation, nmay withdraw a wai ver previously given.

(E) The trustee may provide information and reports to
beneficiaries to whomthe provided information and reports are not

required to be provided under this section.

(F) Divisions (B)(2) and (3) of this section apply only to a
trustee who accepts a trusteeship on or after theeffective date
of—this—seetion January 1, 2007, to an irrevocable trust created
on or after the—effeectivedateof this——seetion January 1, 2007
and to a revocable trust that becones irrevocable on or after the
etfectivedate—of this——seettoen January 1. 2007

(G During the lifetine of the settlor of a revocable trust,

whet her or not the settlor has capacity to revoke the trust, the

trustee's duties under this section are owed exclusively to the

settlor.
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Sec. 5808.14. (A) The judicial standard of review for
di scretionary trusts is that the trustee shall exercise a
di scretionary power reasonably, in good faith, and in accordance
with the ternms and purposes of the trust and the interests of the

beneficiaries, except that with respect to distribution decisions

a reasonabl eness standard shall not be applied to the exercise of
discretion by the trustee of a wholly discretionary trust. The
greater the grant of discretion by the settlor to the trustee, the
broader the range of pernmissible conduct by the trustee in

exercising it.

(B) Subject to division (D) of this section, and unless the
terms of the trust expressly indicate that a rule in this division

does not apply:

(1) A person other than a settlor who is a beneficiary and
trustee of a trust that confers on the trustee a power to nake
di scretionary distributions to or for the trustee's personal
benefit may exercise the power only in accordance with an

ascert ai nabl e st andard.

(2) Atrustee may not exercise a power to nake discretionary
distributions to satisfy a |legal obligation of support that the

trustee personally owes anot her person

(O A power whose exercise is limted or prohibited by
division (B) of this section nay be exercised by a majority of the
renmai ni ng trustees whose exercise of the power is not so limted
or prohibited. If the power of all trustees is so limted or
prohi bited, the court may appoint a special fiduciary with

authority to exercise the power.

(D) Division (B) of this section does not apply to any of the

foll ow ng:

(1) A power held by the settlor's spouse who is the trustee
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of a trust for which a marital deduction, as defined in section
2056(b) (5) or 2523(e) of the Internal Revenue Code, was previously

al | owned;

(2) Any trust during any period that the trust nay be revoked

or amended by its settlor

(3) Atrust if contributions to the trust qualify for the
annual exclusion under section 2503(c) of the Internal Revenue
Code.

Sec. 5808.16. Wthout limting the authority conferred by
section 5808.15 of the Revised Code, a trustee may do all of the

fol |l ow ng:

(A) Collect trust property and accept or reject additions to

the trust property froma settlor or any other person;

(B) Acquire or sell property, for cash or on credit, at

public or private sale;

(O Exchange, partition, or otherw se change the character of

trust property;

(D) Deposit trust nmoney in an account in a regul ated

financial -service institution;

(E) Borrow noney, with or without security, and nortgage or
pl edge trust property for a period within or extendi ng beyond the

duration of the trust;

(F) Wth respect to an interest in a proprietorship,
partnership, linmted liability conpany, business trust,
corporation, or other formof business or enterprise, continue the
busi ness or other enterprise and take any action that may be taken
by sharehol ders, nenbers, or property owners, including merging,

di ssolving, or otherw se changing the form of business

organi zation or contributing additional capital;
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(G Wth respect to stocks or other securities, exercise the
rights of an absolute owner, including the right to do any of the

fol | owi ng:

(1) Vote, or give proxies to vote, with or wi thout power of

substitution, or enter into or continue a voting trust agreenent;

(2) Hold a security in the nane of a nominee or in other form
W t hout disclosure of the trust so that title may pass by

del i very;

(3) Pay calls, assessnents, and other suns chargeabl e or
accrui ng agai nst the securities and sell or exercise stock

subscription or conversion rights;

(4) Deposit the securities with a depositary or other

regul ated financial -service institution.

(H Wth respect to an interest in real property, construct,
or make ordinary or extraordinary repairs to, alterations to, or
i mprovenents in, buildings or other structures, denolish
i mprovenments, raze existing or erect new party walls or buildings,
subdi vi de or devel op |land, dedicate land to public use or grant
public or private easenents, and make or vacate plats and adj ust

boundari es;

() Enter into a |l ease for any purpose as | essor or |essee,
including a | ease or other arrangenent for exploration and renoval
of natural resources, with or without the option to purchase or
renew, for a period within or extending beyond the duration of the

trust;

(J) Gant an option involving a sale, |ease, or other
di sposition of trust property or acquire an option for the
acqui sition of property, including an option exercisable beyond

the duration of the trust, and exercise an option so acquired;

(K) Insure the property of the trust agai nst damage or | oss

Page 30

865
866
867

868
869

870
871
872

873
874
875

876
877

878
879
880
881
882
883
884

885
886
887
888
889

890
891
892
893

894



Sub. H. B. No. 499
As Reported by the House Civil and Commercial Law Committee

and insure the trustee, the trustee's agents, and beneficiaries

against liability arising fromthe adm nistration of the trust;

(L) Abandon or decline to administer property of no val ue or
of insufficient value to justify its collection or continued

adm ni strati on;

(M Wth respect to possible liability for violation of

environmental |aw, do any of the follow ng:

(1) Inspect or investigate property the trustee holds or has
been asked to hold, or property owned or operated by an
organi zation in which the trustee holds or has been asked to hold
an interest, for the purpose of determ ning the application of

environmental law with respect to the property;

(2) Take action to prevent, abate, or otherw se renedy any
actual or potential violation of any environnental |aw affecting
property held directly or indirectly by the trustee, whether taken
before or after the assertion of a claimor the initiation of

gover nnent al enf or cenent;

(3) Decline to accept property into trust or disclaimany
power with respect to property that is or nay be burdened with

liability for violation of environnental |aw,

(4) Conpromi se clainms against the trust that nmay be asserted

for an alleged violation of environnmental |aw,

(5) Pay the expense of any inspection, review, abatenment, or

renedi al action to conply with environnental |aw.

(N) Pay or contest any claim settle a claimby or against
the trust, and release, in whole or in part, a claimbelonging to

the trust;

(O Pay taxes, assessnents, conpensation of the trustee and
of enpl oyees and agents of the trust, and other expenses incurred

in the adm nistration of the trust;
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(P) Exercise elections with respect to federal, state, and

| ocal taxes;

(Q Select a node of paynment under any enpl oyee benefit or
retirenent plan, annuity, or life insurance policy payable to the
trustee, exercise rights under any enpl oyee benefit or retirenent
pl an, annuity, or life insurance policy payable to the trustee,
including the right to indemification for expenses and agai nst

liabilities, and take appropriate action to collect the proceeds;

(R) Make | oans out of trust property, including loans to a
beneficiary on terms and conditions the trustee considers to be
fair and reasonabl e under the circunstances, and the trustee has a

lien on future distributions for repaynent of those |oans;

(S) Pledge-the property of a revocable trust to guarantee
Quar antee | oans nade by others to the settlor of the a revocable
trust—e+ and, if the settlor so directs, te guarantee |oans nade

by others to a third party and nortgage, pledge, or grant a

security interest in the property of a revocable trust to secure

the paynent of | oans made by others to the settlor of the

revocable trust and., if the settlor so directs, |oans nmade by

others to a third party;

(T) Appoint a trustee to act in another jurisdiction with
respect to trust property located in the other jurisdiction,
confer upon the appointed trustee all of the powers and duties of
the appointing trustee, require that the appointed trustee furnish

security, and renpbve any trustee so appoi nted;

(U Pay an anount distributable to a beneficiary who is under
a legal disability or who the trustee reasonably believes is
i ncapacitated, by paying it directly to the beneficiary or
applying it for the beneficiary's benefit, or by doing any of the

fol | owi ng:

(1) Paying it to the beneficiary's guardian of the estate,
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or, if the beneficiary does not have a guardian of the estate, the

beneficiary's guardi an of the person;

(2) Paying it to the beneficiary's custodi an under sections
5814.01 to 5814.09 of the Revised Code and, for that purpose,

creating a custodi anshi p;

(3) If the trustee does not know of a guardian of the person
or estate, or custodian, paying it to an adult relative or other
person having | egal or physical care or custody of the

beneficiary, to be expended on the beneficiary's behalf;

(4) Managing it as a separate fund on the beneficiary's
behal f, subject to the beneficiary's continuing right to w thdraw

the distribution.

(V) On distribution of trust property or the division or
termnation of a trust, nmake distributions in divided or undivided
interests, allocate particular assets in proportionate or
di sproportionate shares, value the trust property for those

pur poses, and adjust for resulting differences in valuation;

(W Resolve a dispute concerning the interpretation of the
trust or its adm nistration by mediation, arbitration, or other

procedure for alternative dispute resolution

(X) Prosecute or defend an action, claim or judicial
proceeding in any jurisdiction to protect trust property and the

trustee in the performance of the trustee's duties;

(Y) Sign and deliver contracts and other instrunents that are
useful to achieve or facilitate the exercise of the trustee's

powers;

(Z) On termination of the trust, exercise the powers
appropriate to wind up the adm nistration of the trust and

distribute the trust property to the persons entitled to it.

(AA) Enpl oy agents, attorneys, accountants, investnent
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advi sors, and ot her prof essional s.

Sec. 5810.05. (A) A beneficiary nmay not conmence a proceedi ng
against a trustee for breach of trust nore than two years after
the date the beneficiary, a representative of the beneficiary, or
a beneficiary surrogate is sent a report that adequately discl oses
the exi stence of a potential claimfor breach of trust and inforns
the beneficiary, the representative of the beneficiary, or the
beneficiary surrogate of the tinme allowed for comencing a

proceedi ng agai nst a trustee.

(B) A report adequately discloses the existence of a
potential claimfor breach of trust if it provides sufficient
information so that the beneficiary or the representative of the
beneficiary knows of the potential claimor should know of the

exi stence of the potential claim

(O If division (A of this section does not apply,
not wi t hst andi ng section 2305.09 of the Revised Code, a judicial
proceedi ng by a beneficiary against a trustee for breach of trust
nmust be comenced within four years after the first of the

following to occur:
(1) The renoval, resignation, or death of the trustee;

(2) The termination of the beneficiary's interest in the

trust;
(3) The termination of the trust;

(4) The tinme at which the beneficiary knew or should have

known of the breach of trust.

(D) Nothing in Chapters 5801. to 5811. of the Revi sed Code

limts the operation of any principle of law or equity, including

the doctrines of |aches, unclean hands, estoppel, and waiver, that

can bar cl ai ns.
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Sec. 5810.11. (A) (1) Except as otherw se provided in division
(O of this section or unless personal liability is inposed in the
contract, a trustee who holds an interest as a general partner in
a general or linmted partnership is not personally liable on a
contract entered into by the partnership after the trust's
acquisition of the interest if the fiduciary capacity was
di scl osed. A partnership certificate that is filed pursuant to
Chapter 1777. or another chapter of the Revised Code and that
indicates that a trustee holds a general partnership interest in a
fiduciary capacity by the use foll owing the nanme or signature of
the trustee of the words "as trustee" or other words that indicate
the trustee's fiduciary capacity constitutes a sufficient

di scl osure for purposes of this division.

(2) If a partnership certificate is not required to be filed
pursuant to Chapter 1777. or another chapter of the Revised Code,
a sufficient disclosure for purposes of division (A of this
section can be made by a trustee if a certificate that is filed
with the recorder of the county in which the partnership's
principal office or place of business is situated and with the
recorder of each county in which the partnership owns real estate

satisfies all of the follow ng requirenents:

(a) The certificate states in full the nanes of all persons
hol ding interests in the partnership and their places of

resi dence.

(b) The certificate is signed by all persons who are genera
partners in the partnership and is acknowl edged by a person

aut hori zed to take acknow edgenents of deeds.

(c) The certificate uses the words "trustee under the (wll
or trust) of (nane of decedent or settlor),” or other words that
indicate the trustee's fiduciary capacity, following the trustee's

nane or signature
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(3) A contract or other witten instrunent that is delivered
to a party that contracts with the partnership in which a trustee
hol ds a general partnership interest in a fiduciary capacity and
that indicates that the trustee so holds the interest constitutes
a disclosure for purposes of division (A)(1) of this section with
respect to transactions between the party and the partnership. If
a disclosure has been made by a certificate in accordance with
division (A of this section, a disclosure for purposes of
division (A of this section with respect to such transactions
exi sts regardl ess of whether a contract or other instrunent
i ndi cates the trustee holds the general partnership interest in a

fiduciary capacity.

(B) Except as otherw se provided in division (C) of this
section, a trustee who holds an interest as a general partner in a
general or limted partnership is not personally liable for torts
commtted by the partnership or for obligations arising from
ownership or control of the interest unless the trustee is

personally at fault.

(C The imunity provided by this section does not apply if
an interest in the partnership is held by the trustee in a
capacity other than that of trustee or is held by the trustee's
spouse or one or nore of the trustee's descendants, siblings, or

parents, or the spouse of any of them

(D) If the trustee of a revocable trust holds an interest as
a general partner in a general or linmted partnership, the settlor
is personally liable for contracts and other obligations of the

partnership as if the settlor were a general partner.

(E) The liability limtations in this section apply to

trustees as partners notw thstandi ng the broader personal

liabilities otherw se i nposed by any partnership | aw

(F) If atrust is identified as a partner, the reference is
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deened to be to, and the partner is, the current trustee or

trustees of the trust and their successors as trustees.

Sec. 5810.13. (A) Instead of furnishing a copy of the trust
instrunent to a person other than a beneficiary, the trustee my
furnish to the person a certification of trust containing all of

the follow ng information:

(1) A statenent that the trust exists and the date the trust

i nstrunment was execut ed;
(2) The identity of the settlor;
(3) The identity and address of the currently acting trustee;
(4) The powers of the trustee;

(5) The revocability or irrevocability of the trust and the

identity of any person holding a power to revoke the trust;

(6) The authority of cotrustees to sign or otherw se
aut henticate and whether all or less than all are required in

order to exercise powers of the trusteer
E I , ” L . ;
E I : i o _
(B) Any trustee may sign or otherw se authenticate a

certification of trust.

(C A certification of trust shall state that the trust has
not been revoked, nodified, or anmended in any nmanner that woul d
cause the representations contained in the certification of trust

to be incorrect.

(D) Acertification of trust is not required to contain the

di spositive ternms of a trust.

(E) Arecipient of a certification of trust may require the

trustee to furnish copies of those excerpts fromthe origina
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trust instrunent and | ater anendnents that designate the trustee
and confer upon the trustee the power to act in the pending

transacti on.

(F) A person who acts in reliance upon a certification of
trust without know edge that the representations contained in the
certification are incorrect is not liable to any person for so
acting and nay assune without inquiry the existence of the facts
contained in the certification. Know edge of the terns of the
trust may not be inferred solely fromthe fact that a copy of al
or part of the trust instrunent is held by the person relying upon

the certification.

(G A person who in good faith enters into a transaction in
reliance upon a certification of trust may enforce the transaction
agai nst the trust property as if the representations contained in
the certification were correct.

(H A-—person—wakinrg—a—derahrdfor—thetrust—instrurent—n

it T : : e liable f
I VIS I . I I i d :
goodfaithindermandingthe This section does not affect the use

or validity of a nenorandum of trust iAstrument under section
5301. 255 of the Revi sed Code.

(1) This section does not linit the right of a person to
obtain a copy of the trust instrunent in a judicial proceeding

concerning the trust.

Sec. 5815.35. (A)(1) As used in this division

nmeans any person, association, or corporation, other than a

"fiduciary"
trustee of a testamentary trust, an assignee or trustee for an

i nsol vent debtor, or a guardi an under Chapter 5905. of the Revised
Code, that is appointed by and accountable to the probate court,
and that is acting in a fiduciary capacity for another or charged

with duties in relation to any property, interest, or estate for
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another's benefit. A fiduciary also includes an agency under
contract with the departnment of nental retardation and

devel oprmental disabilities for the provision of protective service
under sections 5123.55 to 5123.59 of the Revised Code, when

appoi nted by and accountable to the probate court as a guardian or
trustee for a nmentally retarded or devel opnental |y disabl ed

per son.

(2) A fiduciary who enters a contract as fiduciary on or
after March 22, 1984, is not personally liable on that contract,
unl ess the contract otherw se specifies, if the contract is within
the fiduciary's authority and the fiduciary discloses that the
contract is being entered into in a fiduciary capacity. In a
contract, the words "fiduciary” or "as fiduciary" or other words
that indicate one's fiduciary capacity follow ng the nane or
signature of a fiduciary are sufficient disclosure for purposes of

this division.

(B)(1) As used in this division, "partnership" includes a
partnershi p conposed of only general partners and a partnership

conmposed of general and linmited partners.

(2) Subject to division (D) of this section, an executor or
adm ni strator who acquires, in a fiduciary capacity, a genera
partnership interest upon the death of a general partner of a
partnership is not personally liable for any debt, obligation, or
liability of the partnership that arises fromthe executor's or
adm ni strator's actions, except as provided in this division, as a
general partner, or for any debt, obligation, or liability of the
partnership for which the executor or adm nistrator otherw se
woul d be personally |iable because the executor or adm nistrator
hol ds the general partnership interest, if the executor or
adm ni strator discloses that the general partnership interest is
hel d by the executor or administrator in a fiduciary capacity.

This imunity does not apply if an executor or adm nistrator
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causes loss or injury to a person who is not a partner in the
partnership by a wongful act or omission. This imunity is not
avail able to an executor or adm nistrator who holds a general
partnership interest in a fiduciary capacity if the spouse or any
i neal descendants of the executor or adm nistrator, or the
executor or adm nistrator other than in a fiduciary capacity,

hol ds any interest in the partnership.

A partnership certificate that is filed pursuant to Chapter
1777. or another chapter of the Revised Code and that indicates
that an executor or administrator holds a general partnership
interest in a fiduciary capacity by the use foll owing the nanme or
signature of the executor or admi nistrator of the words "executor
under the will of (name of decedent)"” or "adm nistrator of the
estate of (name of decedent)" or other words that indicate the
executor's or admnistrator's fiduciary capacity constitutes a

sufficient disclosure for purposes of this division.

If a partnership certificate is not required to be filed
pursuant to Chapter 1777. or another chapter of the Revised Code,
a sufficient disclosure for purposes of this division can be nade
by an executor or adm nistrator if a certificate that satisfies
the following requirements is filed with the recorder of the
county in which the partnership's principal office or place of
business is situated and with the recorder of each county in which

the partnership owns real estate:

(a) The certificate shall state in full the nanes of al
persons holding interests in the partnership and their places of

resi dence;

(b) The certificate shall be signed by all persons who are
general partners in the partnership, and shall be acknow edged by

a person authorized to take acknow edgenents of deeds;

(c) The certificate shall use the words "executor under the
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will of (nane of decedent)" or "adm nistrator of the estate of
(narme of decedent)" or other words that indicate the executor's or
adm nistrator's fiduciary capacity, follow ng the nane or

signhature of the executor or administrator.

A contract or other witten instrunent delivered to a party
that contracts with the partnership in which an executor or
adm ni strator holds a general partnership interest in a fiduciary
capacity, whieh that indicates that the executor or adm nistrator
so holds the interest, constitutes a disclosure for purposes of
this division with respect to transacti ons between the party and
the partnership. If a disclosure has been made by a certificate in
accordance with this division, a disclosure for purposes of this
division with respect to such transactions exists regardl ess of
whet her a contract or other instrunent indicates the executor or
adm ni strator holds the general partnership interest in a

fiduciary capacity.

If an executor or administrator acquires, in a fiduciary
capacity, a general partnership interest, the decedent's estate is

liable for debts, obligations, or liabilities of the partnership

(O An estate that includes a general partnership interest is
not liable for the debts, obligations, or liabilities of a
partnership in which another estate has a general partnership
interest, nerely because the executor or administrator of the
estates holds a general partnership interest in both of the
partnerships in the executor's or adninistrator's fiduciary

capacities.

(D) Divisions (B) and (C) of this section apply to general
partnership interests held by executors or admnistrators in their
fiduciary capacities prior to and on or after the—effeetive—date
of this section March 22, 1984. If an appropriate disclosure is

made pursuant to division (B) of this section, the imunity

acqui red under that division extends only to debts, obligations,
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and liabilities of the partnership arising on and after the date
of the disclosure and to debts, obligations, and liabilities of
the partnership that arose prior to the acquisition of the genera
partnership interest by the executor or admnistrator becom ng a

general partner

(E) The liability limtations in this section apply to

fiduciaries as partners notw thstandi ng the broader personal

liabilities otherwi se i nposed by any partnership | aw

(F) If an estate or other fund held by a fiduciary is

identified as a partner, the reference is deened to be to, and the

partner is., the current executor, admnistrator, or other

fiduciary of the estate or other fund and their successors as

executors, adnministrators, or other fiduciaries.

Section 2. That existing sections 2109.01, 5801.01, 5801.02,
5801. 06, 5801.10, 5803.02, 5803.03, 5804.02, 5804.11, 5804.13,
5804. 14, 5804.17, 5805.01, 5805.03, 5806.01, 5806.02, 5806. 03,
5806. 04, 5808.13, 5808.14, 5808.16, 5810.05, 5810.11, 5810.13, and
5815. 35 and section 2109. 022 of the Revised Code are hereby

repeal ed.
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