As Passed by the Senate

127th General Assembly
Regular Session Am. H. B. No. 522
2007-2008

Representative Oelslager

Cosponsors: Representatives McGregor, J., Combs, Coley, Domenick, Dyer,
Evans, Huffman, Hughes, Letson, Mecklenborg

Senators Kearney, Turner, Goodman, Fedor

A BILL

To anend sections 1715.51, 1715.52, 1715.55, 1715. 56,
1715.57, 1715.58, 1715.59, 3345.05, and 5813. 06;
to anmend, for the purpose of adopting new section
nunmbers as indicated in parentheses, sections
1715.52 (1715.53), 1715.55 (1715.54), 1715.56
(1715.52), and 1715.57 (1715.55); to enact new
sections 1715.56 and 1715.57; and to repeal
sections 1715.53 and 1715. 54 of the Revi sed Code
for the purpose of adopting the Uniform Prudent
Managenent of Institutional Funds Act by revising
the Chio Uniform Managenent of Institutional Funds
Act .

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1715.51, 1715.52, 1715.55, 1715. 56,
1715.57, 1715.58, 1715.59, 3345.05, and 5813.06 be anended;
sections 1715.52 (1715.53), 1715.55 (1715.54), 1715.56 (1715.52),
and 1715.57 (1715.55) be anended for the purpose of adopting new
section nunbers as indicated in parentheses; and new sections
1715.56 and 1715.57 of the Revised Code be enacted to read as
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foll ows:

Sec. 1715.51. As used in sections 1715.51 to 1715.59 of the
Revi sed Code:

(A) "Charitabl e purpose" neans any purpose the achi evenent of

which is beneficial to the community, including the relief of

poverty, the advancenent of education or religion, the pronotion

of health, and the pronotion of a governnental purpose.

(B) "lInstitution" nmeans an—incorporatedor—unincorporated
erganizatten—that—s any of the follow ng:

(1) A person, other than an individual, organized and

operat ed exclusively for educational—religious— charitabl e.—o+r
other—eleerpsynary purposes e+—a;

(2) A governnmental organization to the extent that it holds
funds exclusively for any—eofthosepurposes a charitable purpose:

(3) Atrust that had both charitable and noncharitabl e

interests and the noncharitable interests have tern nated.

By(C) "Institutional fund" nmeans a fund that is held by an
institution exclusively for Hs—exclusive use—benefit—or

charitabl e purposes. "Institutional fund" does not include either

any of the follow ng:

(1) Programrel ated assets:;

(2) Afund held for an institution by a trustee that is not

an institution;

23(3) A fund in which a beneficiary that is not an
institution has an interest other than a—+ight an interest that

may arise upon a violation of or the failure of the purposes of
t he fund.

S-(D) "Endownent fund" nmeans an institutional fund~ or a any
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part ef—-aninstitutionalfund- thereof that, under the terns of a

gift instrunent, is not wholly expendable by the institution on a

current basis uwhrder—the—terms—of—the—appHecable—gi-ft—instrurent.

"Endowrent fund" does not include assets that an institution

desi gnates as an endownent fund for its own use.

_ , . . , | usive.
- "Gft instrument” nmeans a wHH-—deed—grant—conveyance-

or records, including theterams—of—any an institutiona
. . hi . . .

solicitation, under which property is granted to, transferred to,_

or held by an institution as an institutional fund.

(F) "Person" nmeans an individual, corporation, business

trust, estate, trust, partnership, limted liability conpany,

association, joint venture, public corporation., governnental

organi zation, or any other |legal or commercial entity.

(G "Programrel ated asset" neans an asset held by an

institution primarily to acconplish a charitable purpose of the

hg—or—other—governing—docunrent record
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institution and not primarily for investnent.

(H "Record" neans information that is inscribed on a

tangible nediumor that is stored in an electronic or other medium

and is retrievable in perceivable form

delegate—investrent—ranagerent—of (A) Subject to the intent of a

donor expressed in a qgift instrument, an institution, in managi ng

and investing an institutional fund, shall consider the charitable

pur poses of the institution and the purposes of the institutional

fund.

(B) In addition to conplying with any other duty of loyalty

i nposed by | aw, each person responsible for managi ng and investing

an institutional fuhds—rerbers—of—a—governing—boardof—an

tastitution fund shall exereise—ordihary—business manage and
invest the fund in good faith and with the care andprudence an

ordinarily prudent person in a |like position would exercise under
the facts—and sinmilar circunstances prevaitingatthe tinmeof the
. locision. oi-ng—td hall o he| I

I I f the i : : : : :

(O |In managing and investing an institutional fund. an

institution may incur only costs that are appropriate and

reasonable in relation to the assets, the purposes of the

institution, and the skills available to the institution, and

shall nmake a reasonable effort to verify facts relevant to the

nmanagenent and i nvestnent of the fund.

(D) An institution nmay pool two or nore institutional funds
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for purposes of managenent and investnent.

(E) Except as otherw se provided by a gift instrunent, all of

the foll owi ng apply:

(1) In managing and investing an institutional fund. the

following factors, if relevant., shall be consi dered:

(a) GCeneral econonic conditions,

(b) The possible effect of inflation or deflation;

(c) The expected tax consequences, if any, of investnent

deci si ons or stratedgies:;

(d) The role that each investnent or course of action plays

within the overall investnent portfolio of the fund;

(e) The expected total return fromincone and the

appreciation of investnents;

(f) O her resources of the institution;

(d) The need of the institution and of the fund to nmke

distributions and preserve capital:

(h) An asset's special relationship or special value, if any,

to the charitable purposes of the institution.

(2) Managenent and investnent deci sions about an indivi dual

asset shall be nade not in isolation but rather in the context of

the institutional fund's portfolio of investnents as a whol e and

as a part of an overall investnent strateqgy having risk and return

obj ectives reasonably suited to the fund and to the institution.

(3) Except as otherw se provided by law, an institution nmay

invest in any kind of property or type of investnent consistent

with this section.

(4) An institution shall diversify the investnents of an

institutional fund unless the institution reasonably detern nes

that, because of special circunstances, the purposes of the fund
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are better served wi thout diversification.

(5) Wthin a reasonable tine after receiving property, an

institution shall nmake and carry out decisions concerning the

retention or disposition of the property or the rebalancing of a

portfolio, in order to bring the institutional fund into

conpliance with the purposes, terns, and distribution requirenents

of the institution and as necessary to neet other circunstances of

the institution and the requirenents of sections 1715.51 to
1715.59 of the Revi sed Code.

(6) A person that has special skills or expertise, or is

selected in reliance upon the person's representation of the

person's special skills or expertise, has a duty to use those

skills or that expertise in nanaging and investing institutiona

funds.

Sec. 1715-52 1715.53. Fhe—governing—boeard—oef (A) Subject to

the intent of a donor expressed in the gift instrunent and to

division (D) of this section, an institution nay appropriate for

expendi ture or accunulate so nuch of an endowrent fund as the

institution deternmnes i s prudent for the uses and, benefits,

pur poses, and duration for which an endowrent fund is established
I f ) Lation. L I I " i I
fair—value of. Unless stated otherwise in the gift instrunent, the
assets efthe in an endowrent fund ever—the historicdollarvalue
of the fund-as—+s are donor-restricted assets until appropri ated

for expenditure by the institution. In naking a deternm nation to

appropriate or accunulate, the institution shall act in good
faith, with the care that an ordinarily prudent underthe standard

jastrurent—or the charter of the institution person in a like
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position woul d exercise under simlar circunstances, and shal

consider, if relevant, the follow ng factors:

(1) The duration and preservation of the endowrent fund;

(2) The purposes of the institution and the endownent fund;

(3) General economc conditions:

(4) The possible effect of inflation or deflation;

(5) The expected total return fromincone and the

appreciation of investnents;

(6) O her resources of the institution;

(7) The investnent policy of the institution.

(B) To limt the authority to appropriate for expenditure or

accunul ate under division (A) of this section, a gift instrunent

shall specifically state the linitation

(C Ternms in a gift instrunent designating a gift as an

endownent, or a direction or authorization in the gift instrunent

to use only "incone," "interest," "dividends," or "rents, issues,

1

or profits" or "to preserve the principal intact," or words of

simlar inport, create an endowrent fund of pernmanent duration,

unl ess other |l anguage in the gift instrunent limts the duration

or _purpose of the fund., and do not otherwise linmt the authority

under division (A) of this section to appropriate for expenditure

or _accunul ate.

(D) (1) The appropriation for expenditure in any year of an

ampbunt not greater than five per cent of the fair market val ue of

an_endowrent fund, whether or not the total expenditure fromit

exceeds five per cent, calculated on the basis of narket val ues

that are determ ned at | east quarterly and averaged over a period

of not less than three vears imedi ately preceding the year in

which the appropriation for expenditure was made, creates an

irrebuttabl e presunption of prudence. Wth respect to an endowrent
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fund in existence for fewer than three vears, the fair narket

val ue of the endownent fund shall be calculated for the period the

endownent fund has been in existence.

(2) Nothing in division (D)(1) of this section shall be

construed to restrict an appropriation for expenditure permtted

by the gift instrunent or to create a presunption of inprudence or

prudence for that part, if any, of an appropriation for

expendi ture that exceeds five per cent of the fair market val ue of

t he endownent fund.

Sec. 171555 1715.54. Except—as—otherwise provided-by the
appteable (A) (1) Subject to any specific limtation set forth in

a gift instrunment or by—applicable in any other provision of |aw
Lati L . . : s, ¢4 ,
beard—ef an institution my de—alH—efthefollowng-—

{A—bPelegate delegate to an external agent the nmanagenent and

investment of an institutional fund to the extent that an

institution could prudently del egate under the circunstances. An

institution shall act in good faith, with the care that an

ordinarily prudent person in a like position wuld exerci se under

simlar circunstances, in doing all of the foll ow ng:

(a) Sel ecting an _agent;

(b) Establishing the scope and terns of the del egati on,

consi stent with the purposes of the institution and the

institutional fund;

(c) Periodically reviewing the agent's actions to nonitor the

agent's performance and conpliance with the scope and terns of the

del egati on

(2) An agent, in perfornmng a delegated function, shall owe a

duty to the institution to exercise reasonable care to conply with

the scope and terns of the del egation. By accepting del egation of
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a managenent or investnent function froman institution that is

subject to the laws of this state, an agent subnits to the

jurisdiction of the courts of this state in all proceedi ngs

arising fromor related to the del egation or the performnce of

the del egated function.

(3) An institution that conplies with division (A (1) of this

section is not liable for the decisions or actions of an agent to

whi ch the function was del egat ed.

(B) An institution may del egat e managenent and i nvest nent

functions to its conmttees, officers, or enployees efthe

advi-sery—or—managenent—services as ot herwi se provi ded by | aw

Sec. 171557 1715.55. (A) With-the witten consent—of the |f

a donor consents in a record, the—gevernihrg—beard—ef an
institution may rel ease or nodify, in whole or in part, a

restriction irpesed-bythe appticable contained in a gift

i nstrument on the use—or nanagenent., investnent, or purpose of an

institutional fund. A release or nodification shall not, however,

permit a fund to be used for a purpose other than a charitable

pur pose of the institution.
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the—nameof the institutiontothe The appropriate court fer
release—of, upon application of an institution, nmay nodify a

restriction irpesed-bythe appticable contained in a gift
i nstrunent en regardi ng the use nmanagenent or investnment of an

institutional fund if the restriction has becone inpracticable or

wasteful, if it inpairs the managenent or investnent of the fund.

or if, because of circunstances not anticipated by the donor, a

nodi fication of a restriction will further the purposes of the

fund. The attorney general is a necessary party to and shall be
served with process in all proceedings pertaining to an
application of that nature—and—ajudghentrenderedinproceedings
- " . F o I : :
process—uponthe attorneygeneralisvoid. To the extent

practicable, any nodification shall be nmade in accordance with the

donor's probabl e intention

avolved The court, upon application of an institution, may nodify

the charitabl e purpose of an institutional fund or a restriction

contained in a gift instrunent on the use of the fund if the

particul ar charitabl e purpose or restriction becones unl awful,

i npracticable, inpossible to achieve, or wasteful. The attorney

general is a necessary party to and shall be served with process

in all proceedings pertaining to an application of that nature.
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Any nodification shall be made in a manner consistent with the

charitabl e purposes expressed in the qgift instrunment.

(D) Thi , I i I . . Y
doetrnhe—of—ey—pres |f an institution determ nes that a

restriction contained in a gift instrunent on the managenent,

i nvestment, or purpose of an institutional fund is unl awful,

i npracticable, inpossible to achieve, or wasteful, the institution

may, after providing sixty-days advanced notice to the attorney

general's charitable | aw section by certified mail on a form

prescribed by the attorney general, release or nodify the

restriction, in whole or in part, if all of the foll ow ng

conditions are net:

(1) The institutional fund subject to the restriction has a

total value of less than two hundred fifty thousand doll ars;

(2) Mre than ten yvears have el apsed since the fund was

est abl i shed:;

(3) The institution uses the property in a nanner consi stent

with the charitabl e purposes expressed in the gift instrunent.

(E) The attorney general nmay extend for a period of up to an

additional sixty days the effective date of a rel ease or

nodi fication of a restriction that is proposed under division (D)

of this section and shall provide notice of that extension to the

institution that proposed the rel ease or nodification. The notice

shall set forth the reasons necessitating the extension. The

attorney general shall notify the institution prior to the

effective date of the proposed release or nodification of any

objection to the proposed release or nodification of the

restriction.

Sec. 1715.56. Conpliance with sections 1715.51 to 1715.59 of
t he Revi sed Code shall be deternmined in light of the facts and
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ci rcunstances existing at the tinme a decision is nade or action is

taken, and not by hi ndsi ght.

Sec. 1715.57. (A) Sections 1715.51 to 1715.59 of the Revi sed

Code shall be construed as nodifving. limting. and superseding

the "Electronic Signatures in 3 obal and National Comerce Act."
114 Stat. 464, 15 U.S.C. 7001 et sea.., with the exception of
section 101 of that act, 15 U.S.C. 7001(a).

(B) Sections 1715.51 to 1715.59 of the Revi sed Code shall not

be construed as authorizing electronic delivery of any of the

orders, notices, or docunents described in section 103 of that
act, 15 U.S.C. 7003(b).

Sec. 1715.58. In so far as is possible on and after the
effective date of thisamendrent June 1, 2009, sections 1715.51 to
1715.59 of the Revised Code shall be applied and construed to

ef fectuate the general purpose to nmake uniformthe law with
respect to the subject of those sections anong the states that

enact the uniform prudent managenent of institutional funds act.

Sec. 1715.59. Sections 1715.51 to 1715.59 of the Revised Code
may be cited as the uniform prudent nanagenent of institutional

funds act.

Sec. 3345.05. (A) Al registration fees, nonresident tuition
fees, acadenic fees for the support of off-canpus instruction,
| aboratory and course fees when so assessed and col | ected, student
health fees for the support of a student health service, all other
fees, deposits, charges, receipts, and incone fromall or part of
the students, all subsidy or other paynments fromstate
appropriations, and all other fees, deposits, charges, receipts,

i ncome, and revenue received by each state institution of higher
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education, the Chio state university hospitals and their ancillary
facilities, the Ohio agricultural research and devel opment center
and the Ohio state university cooperative extension service shal
be held and admi nistered by the respective boards of trustees of
the state institution of higher education; provided, that such
fees, deposits, charges, receipts, inconme and revenue, to the
extent required by resolutions, trust agreenents, indentures,

| eases, and agreenents adopted, nade, or entered into under
Chapter 154. or section 3345.07, 3345.11, or 3345.12 of the

Revi sed Code, shall be held, admnistered, transferred, and

applied in accordance therewth.

(B) The GChio board of regents shall require annual reporting
by the Onhio agricultural research and devel opnent center and by
each university and college receiving state aid in such form and
detail as determined by the board in consultation with such
center, universities and colleges, and the director of budget and

managenment .

(O Notwi thstanding any provision of the Revised Code to the
contrary, the title to investnments nmade by the board of trustees
of a state institution of higher education with funds derived from
any of the sources described in division (A) of this section shal
not be vested in the state or the political subdivision but shal
be held in trust by the board. Such investnents shall be nmade
pursuant to an investnent policy adopted by the board in public
session that requires all fiduciaries to discharge their duties
with the care, skill, prudence, and diligence under the
circunstances then prevailing that a prudent person acting in |ike
capacity and famliar with such matters would use in the conduct
of an enterprise of a like character and with |ike ains. The

policy also shall require at |east the foll ow ng:

(1) A stipulation that investnent of at |east twenty-five per

cent of the average anmount of the investnent portfolio over the
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course of the previous fiscal year be invested in securities of
the United States governnent or of its agencies or
instrunentalities, the treasurer of state's pool ed investnent
program obligations of this state or any political subdivision of
this state, certificates of deposit of any national bank |ocated
inthis state, witten repurchase agreements with any eligible
Ohio financial institution that is a nenber of the federal reserve
system or federal hone | oan bank, noney nmarket funds, or bankers
acceptances naturing in two hundred seventy days or |ess which are

eligible for purchase by the federal reserve system as a reserve;

(2) Eligible funds above those that neet the conditions of
division (C (1) of this section may be pooled w th other
institutional funds and invested in accordance with section
1715-54 1715.52 of the Revised Code.

(3) The establishnment of an investnment comittee.

(D) The investnent conmittee established under division
(O (3) of this section shall neet at |least quarterly. The
conm ttee shall review and reconmend revisions to the board's
i nvest ment policy and shall advise the board on its investnents
made under division (C) of this section in an effort to assist it
in nmeeting its obligations as a fiduciary as described in division
(O of this section. The comrittee shall be authorized to retain
the services of an investnment advisor who nmeets both of the

follow ng qualifications:
(1) The advisor is either:

(a) Licensed by the division of securities under section
1707. 141 of the Revi sed Code;

(b) Registered with the securities and exchange conm ssi on.

(2) The advi sor either:
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(a) Has experience in the managenent of investnents of public
funds, especially in the investnent of state-governnent investnent

portfolios;

(b) I's an eligible institution referenced in section 135.03
of the Revised Code.

(E) As used in this section, "state institution of higher
education” neans a state institution of higher education as
defined in section 3345.011 of the Revised Code.

Sec. 5813.06. (A) Nothing in sections 5813.01 to 5813. 05 of
the Revised Code affects the construction or interpretation of
sections 1715.51 to 1715.59 of the Revised Code relating to the
uni form prudent nmanagenent of institutional funds act.
Specifically, neither the percentage set forth in division (B) of
section 334032 5813. 02 of the Revised Code nor the anount
actually requested by a governing board pursuant to that section
581302 of the Revised Code shall be construed or interpreted to
linmt or expand what is a prudent anount that can be expended by a
governing board of an institution under sections 1715.51 to
1715. 59 of the Revised Code.

(B) If an institutional trust fund is also an institutiona
fund as defined in division (B-(C) of section 1715.51 of the
Revi sed Code with the result that sections 1715.51 to 1715.59 of
the Revised Code also are applicable to the institutional trust
fund, then sections 1715.51 to 1715.59 of the Revised Code apply
to the institutional trust fund, and sections 5813.01 to 5813. 07
of the Revised Code do not apply to the institutional trust fund.

Section 2. That existing sections 1715.51, 1715.52, 1715.55,
1715.56, 1715.57, 1715.58, 1715.59, 3345.05, and 5813.06 and
sections 1715.53 and 1715.54 of the Revised Code are hereby

repeal ed.
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Section 3. Sections 1 and 2 of this act shall take effect

June 1, 2009, and apply only to the foll ow ng:
(A) Institutional funds established after that date.

(B) Institutional funds existing on that date, but only with

respect to decisions nade or actions taken on or after that date.
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