As Introduced

127th General Assembly
Regular Session H. B. No. 599
2007-2008

Representative Blessing

Cosponsors: Representatives Batchelder, Combs, Reinhard, Uecker,
Stebelton

A BILL

To anend sections 5739.01, 5739.02, 5739.035, and
5739.17 of the Revised Code to exenpt sal es of
satellite broadcasting services fromsal es and use
taxation and to provide that the provisions of
this act in section 5739.035 of the Revised Code
ternminate on January 1, 2010, when that section is

repeal ed on that date.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5739.01, 5739.02, 5739.035, and
5739. 17 of the Revi sed Code be anended to read as foll ows:

Sec. 5739.01. As used in this chapter:

(A) "Person" includes individuals, receivers, assignees,
trustees in bankruptcy, estates, firns, partnerships,
associ ations, joint-stock conpanies, joint ventures, clubs,
societies, corporations, the state and its political subdivisions,

and conbi nations of individuals of any form

(B) "Sale" and "selling"” include all of the foll ow ng
transactions for a consideration in any manner, whether absol utely

or conditionally, whether for a price or rental, in noney or by
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exchange, and by any neans what soever:

(1) Al transactions by which title or possession, or both,
of tangi ble personal property, is or is to be transferred, or a
license to use or consune tangi ble personal property is or is to

be grant ed;

(2) Al transactions by which |odging by a hotel is or is to

be furnished to transient guests;
(3) Al transactions by which:

(a) An item of tangible personal property is or is to be
repai red, except property, the purchase of which would not be

subject to the tax inposed by section 5739.02 of the Revised Code;

(b) An item of tangible personal property is or is to be
instal |l ed, except property, the purchase of which would not be
subject to the tax inposed by section 5739.02 of the Revised Code
or property that is or is to be incorporated into and will becone
a part of a production, transnission, transportation, or

di stribution systemfor the delivery of a public utility service;

(c) The service of washing, cleaning, waxing, polishing, or

painting a notor vehicle is or is to be furnished;

(d) Until August 1, 2003, industrial laundry cleaning
services are or are to be provided and, on and after August 1,

2003, laundry and dry cleaning services are or are to be provided;

(e) Autonmatic data processing, conputer services, or
el ectronic information services are or are to be provided for use
i n business when the true object of the transaction is the receipt
by the consuner of automatic data processing, computer services,
or electronic information services rather than the recei pt of
personal or professional services to which autonatic data
processi ng, conmputer services, or electronic information services

are incidental or supplenental. Notwi thstanding any other
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provision of this chapter, such transactions that occur between
menbers of an affiliated group are not sales. An "affiliated
group" means two or nore persons related in such a way that one
person owns or controls the business operation of another nenber
of the group. In the case of corporations with stock, one
corporation owns or controls another if it ows nore than fifty
per cent of the other corporation's conmon stock with voting

rights.

(f) Tel ecommuni cations service, including prepaid calling
service, prepaid wireless calling service, or ancillary service,
is or is to be provided, but not including coin-operated tel ephone

servi ce;

(g9) Landscaping and | awn care service is or is to be

provi ded;

(h) Private investigation and security service is or is to be

provi ded;

(i) Information services or tangi ble personal property is

provi ded or ordered by neans of a nine hundred tel ephone call;

(j) Building maintenance and janitorial service is or is to

be provi ded;
(k) Enpl oynment service is or is to be provided;
(1) Enpl oynent placenent service is or is to be provided;
(m Exterminating service is or is to be provided;

(n) Physical fitness facility service is or is to be

provi ded;

(0) Recreation and sports club service is or is to be

provi ded;
(p) SA—and—after—August—1,—2003—sateltebroadecasting
servi-ece—+s—er—+s—to—beprovided:-
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{4 On and after August 1, 2003, personal care service is or
is to be provided to an individual. As used in this division,
"personal care service" includes skin care, the application of
cosnetics, manicuring, pedicuring, hair renoval, tattooing, body
pi erci ng, tanning, nmassage, and other simlar services. "Personal
care service" does not include a service provided by or on the
order of a licensed physician or |licensed chiropractor, or the

cutting, coloring, or styling of an individual's hair.

(g) On and after August 1, 2003, the transportation of
persons by notor vehicle or aircraft is or is to be provided, when
the transportation is entirely within this state, except for
transportation provided by an anbul ance service, by a transit bus,
as defined in section 5735.01 of the Revised Code, and
transportation provided by a citizen of the United States hol ding
a certificate of public convenience and necessity issued under 49
U S C 41102

sH(r) On and after August 1, 2003, notor vehicle tow ng
service is or is to be provided. As used in this division, "notor
vehi cl e towi ng service" neans the towi ng or conveyance of a

wr ecked, disabled, or illegally parked notor vehicle.

H-(s) On and after August 1, 2003, snow renobval service is
or is to be provided. As used in this division, "snow renova
service" neans the renoval of snow by any nechani zed neans, but
does not include the providing of such service by a person that
has | ess than five thousand dollars in sales of such service

during the cal endar year

-(t) Electronic publishing service is or is to be provided
to a consuner for use in business, except that such transactions
occurring between nmenbers of an affiliated group, as defined in

division (B)(3)(e) of this section, are not sales.

(4) Al transactions by which printed, inprinted,
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overprinted, lithographic, nultilithic, blueprinted, photostatic,
or other productions or reproductions of witten or graphic matter

are or are to be furnished or transferred;

(5) The production or fabrication of tangible personal
property for a consideration for consuners who furnish either
directly or indirectly the materials used in the production of
fabrication work; and include the furnishing, preparing, or
serving for a consideration of any tangible personal property
consunmed on the prenises of the person furnishing, preparing, or
serving such tangi bl e personal property. Except as provided in
section 5739.03 of the Revised Code, a construction contract
pursuant to which tangi ble personal property is or is to be
incorporated into a structure or inprovenent on and becoming a
part of real property is not a sale of such tangible personal
property. The construction contractor is the consunmer of such
tangi bl e personal property, provided that the sale and
installation of carpeting, the sale and installation of
agricultural land tile, the sale and erection or installation of
portabl e grain bins, or the provision of |andscaping and | awn care
service and the transfer of property as part of such service is

never a construction contract.
As used in division (B)(5) of this section:

(a) "Agricultural land tile" neans fired clay or concrete
tile, or flexible or rigid perforated plastic pipe or tubing,
i ncorporated or to be incorporated into a subsurface drai nage
system appurtenant to |and used or to be used directly in
production by farming, agriculture, horticulture, or floriculture.
The term does not include such nmaterials when they are or are to
be incorporated into a drai nage system appurtenant to a buil ding
or structure even if the building or structure is used or to be

used in such production.

(b) "Portable grain bin" neans a structure that is used or to
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be used by a person engaged in farmng or agriculture to shelter
the person's grain and that is designed to be di sassenbl ed wi thout

significant danmage to its conponent parts.

(6) Al transactions in which all of the shares of stock of a
closely held corporation are transferred, if the corporation is
not engaging in business and its entire assets consi st of boats,
pl anes, notor vehicles, or other tangi ble personal property

operated primarily for the use and enjoynent of the sharehol ders;

(7) Al transactions in which a warranty, maintenance or
service contract, or simlar agreenent by which the vendor of the
warranty, contract, or agreenent agrees to repair or maintain the
tangi bl e personal property of the consumer is or is to be

provi ded;

(8) The transfer of copyrighted notion picture filns used
solely for advertising purposes, except that the transfer of such

films for exhibition purposes is not a sale.

(9) On and after August 1, 2003, all transactions by which
tangi bl e personal property is or is to be stored, except such
property that the consuner of the storage holds for sale in the

regul ar course of business.

Except as provided in this section, "sale" and "selling" do
not include transfers of interest in |eased property where the
original lessee and the terns of the original |ease agreenent
remai n unchanged, or professional, insurance, or personal service
transactions that involve the transfer of tangi ble personal
property as an inconsequential elenent, for which no separate

charges are nade.

(© "Vendor" neans the person providing the service or by
whom the transfer effected or license given by a sale is or is to
be made or given and, for sales described in division (B)(3)(i) of

this section, the tel econmunications service vendor that provides
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the nine hundred tel ephone service; if two or nore persons are
engaged in business at the sane place of business under a single
trade nanme in which all collections on account of sales by each

are made, such persons shall constitute a single vendor

Physi ci ans, dentists, hospitals, and veterinarians who are
engaged in selling tangible personal property as received from
ot hers, such as eyegl asses, nout hwashes, dentifrices, or simlar
articles, are vendors. Veterinarians who are engaged in
transferring to others for a consideration drugs, the dispensing
of which does not require an order of a licensed veterinarian or

physi ci an under federal |aw, are vendors.

(D) (1) "Consuner" means the person for whomthe service is
provi ded, to whomthe transfer effected or |license given by a sale
is or is to be made or given, to whomthe service described in
division (B)(3)(f) or (i) of this section is charged, or to whom

the admission is granted.

(2) Physicians, dentists, hospitals, and bl ood banks operated
by nonprofit institutions and persons |licensed to practice
veterinary nedicine, surgery, and dentistry are consuners of all
tangi bl e personal property and services purchased by themin
connection with the practice of nedicine, dentistry, the rendition
of hospital or blood bank service, or the practice of veterinary
medi ci ne, surgery, and dentistry. In addition to being consuners
of drugs administered by themor by their assistants according to
their direction, veterinarians also are consuners of drugs that
under federal |aw may be di spensed only by or upon the order of a
i censed veterinarian or physician, when transferred by themto
others for a consideration to provide treatnent to animals as

directed by the veterinarian.

(3) A person who perforns a facility managenent, or simlar
service contract for a contractee is a consuner of all tangible

personal property and services purchased for use in connection
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with the performance of such contract, regardl ess of whether title
to any such property vests in the contractee. The purchase of such
property and services is not subject to the exception for resale

under division (E)(1) of this section.

(4)(a) In the case of a person who purchases printed matter
for the purpose of distributing it or having it distributed to the
public or to a designated segnment of the public, free of charge,
that person is the consuner of that printed matter, and the

purchase of that printed matter for that purpose is a sale.

(b) In the case of a person who produces, rather than
purchases, printed natter for the purpose of distributing it or
having it distributed to the public or to a designated segnment of
the public, free of charge, that person is the consunmer of al
tangi-e tangi bl e personal property and services purchased for use
or consunption in the production of that printed matter. That
person is not entitled to claimexenption under division
(B)(42) (f) of section 5739.02 of the Revised Code for any materi al
incorporated into the printed matter or any equi pnent, suppli es,

or services primarily used to produce the printed matter.

(c) The distribution of printed matter to the public or to a
desi gnat ed segnent of the public, free of charge, is not a sale to
the nmenbers of the public to whomthe printed matter is
di stributed or to any persons who purchase space in the printed

matter for advertising or other purposes.

(5) A person who naekes sales of any of the services listed in
division (B)(3) of this section is the consuner of any tangible
personal property used in performng the service. The purchase of
that property is not subject to the resal e exception under

division (E)(1) of this section.

(6) A person who engages in highway transportation for hire
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is the consuner of all packaging materials purchased by that
person and used in perform ng the service, except for packagi ng
materials sold by such person in a transaction separate fromthe

servi ce.

(E) "Retail sale" and "sales at retail" include all sales,
except those in which the purpose of the consuner is to resell the
thing transferred or benefit of the service provided, by a person
engaging in business, inthe formin which the sane is, or is to

be, received by the person.

(F) "Business" includes any activity engaged in by any person
with the object of gain, benefit, or advantage, either direct or
i ndirect. "Business" does not include the activity of a person in

managi ng and investing the person's own funds.

(G "Engagi ng in business" means commenci ng, conducting, or
continuing in business, and liquidating a busi ness when the
| iquidator thereof holds itself out to the public as conducting

such busi ness. Making a casual sale is not engagi ng in business.

(H(1)(a) "Price," except as provided in divisions (H(2) and
(3) of this section, neans the total anpbunt of consideration
i ncluding cash, credit, property, and services, for which tangible
personal property or services are sold, |eased, or rented, val ued
i n noney, whether received in noney or otherw se, wthout any

deduction for any of the follow ng:
(i) The vendor's cost of the property sold;

(ii) The cost of materials used, |abor or service costs,
interest, losses, all costs of transportation to the vendor, al
taxes inposed on the vendor, including the tax inmposed under
Chapter 5751. of the Revised Code, and any other expense of the

vendor ;

(iii) Charges by the vendor for any services necessary to

conpl ete the sal e;
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(iv) On and after August 1, 2003, delivery charges. As used
inthis division, "delivery charges" means charges by the vendor
for preparation and delivery to a |ocation designated by the
consuner of tangible personal property or a service, including

transportation, shipping, postage, handling, crating, and packing.
(v) Installation charges;
(vi) Credit for any trade-in.

(b) "Price" includes consideration received by the vendor
froma third party, if the vendor actually receives the
consi deration froma party other than the consuner, and the
consideration is directly related to a price reduction or discount
on the sale; the vendor has an obligation to pass the price
reduction or discount through to the consuner; the anount of the
consideration attributable to the sale is fixed and determ nabl e
by the vendor at the tine of the sale of the itemto the consuner;

and one of the following criteria is met:

(i) The consumer presents a coupon, certificate, or other
docunent to the vendor to claima price reduction or discount
where the coupon, certificate, or docunment is authorized,
distributed, or granted by a third party with the understanding
that the third party will reinburse any vendor to whomthe coupon

certificate, or docunment is presented;

(ii) The consuner identifies the consuner's self to the
seller as a nmenber of a group or organization entitled to a price
reduction or discount. A preferred custoner card that is avail able
to any patron does not constitute nenbership in such a group or

organi zati on.

(iii) The price reduction or discount is identified as a
third party price reduction or discount on the invoice received by
the consuner, or on a coupon, certificate, or other docunent

presented by the consuner
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(c) "Price" does not include any of the follow ng:

(i) Discounts, including cash, term or coupons that are not
reimbursed by a third party that are allowed by a vendor and taken

by a consuner on a sale;

(ii) Interest, financing, and carrying charges fromcredit
extended on the sale of tangi ble personal property or services, if
the anount is separately stated on the invoice, bill of sale, or

simlar docunent given to the purchaser

(iii) Any taxes legally inposed directly on the consuner that
are separately stated on the invoice, bill of sale, or sinilar
docunment given to the consunmer. For the purpose of this division
the tax inposed under Chapter 5751. of the Revised Code is not a
tax directly on the consuner, even if the tax or a portion thereof

is separately stated.

(iv) Notwithstanding divisions (H(1)(b)(i) to (iii) of this
section, any discount allowed by an autonobil e manufacturer to its
enpl oyee, or to the enployee of a supplier, on the purchase of a

new notor vehicle froma new notor vehicle dealer in this state.

(2) I'n the case of a sale of any new notor vehicle by a new
notor vehicle dealer, as defined in section 4517.01 of the Revised
Code, in which another notor vehicle is accepted by the deal er as
part of the consideration received, "price" has the sane neani ng
as in division (H (1) of this section, reduced by the credit
af forded the consuner by the dealer for the notor vehicle received

in trade

(3) In the case of a sale of any watercraft or outboard notor
by a watercraft dealer |licensed in accordance with section
1547. 543 of the Revised Code, in which another watercraft,
watercraft and trailer, or outboard notor is accepted by the
deal er as part of the consideration received, "price" has the sane

nmeaning as in division (H (1) of this section, reduced by the
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credit afforded the consuner by the dealer for the watercraft,
watercraft and trailer, or outboard notor received in trade. As
used in this division, "watercraft" includes an outdrive unit

attached to the watercraft.

(1) "Receipts" nmeans the total anmount of the prices of the
sal es of vendors, provided that cash discounts allowed and taken
on sales at the tinme they are consummated are not included, mnus
any ampunt deducted as a bad debt pursuant to section 5739.121 of
the Revised Code. "Receipts" does not include the sale price of
property returned or services rejected by consuners when the ful

sale price and tax are refunded either in cash or by credit.

(J) "Place of business" nmeans any | ocation at which a person

engages in business.

(K) "Prem ses" includes any real property or portion thereof
upon whi ch any person engages in selling tangible persona
property at retail or making retail sales and al so includes any
real property or portion thereof designated for, or devoted to,

use in conjunction with the business engaged in by such person.

(L) "Casual sale" nmeans a sale of an itemof tangible
personal property that was obtained by the person making the sale,
t hrough purchase or otherwi se, for the person's own use and was
previously subject to any state's taxing jurisdiction on its sale
or use, and includes such itens acquired for the seller's use that
are sold by an auctioneer enployed directly by the person for such
pur pose, provided the location of such sales is not the
aucti oneer's pernmanent place of business. As used in this
di vi sion, "permanent place of business" includes any | ocation
where such auctioneer has conducted nore than two auctions during

the year.

(M "Hotel" neans every establishnent kept, used, naintained,

advertised, or held out to the public to be a place where sl eeping
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accommpdations are offered to guests, in which five or nore roons
are used for the accommopdati on of such guests, whether the roons

are in one or several structures.

(N) "Transi ent guests" neans persons occupying a room or
roons for sleeping acconmopdations for less than thirty consecutive

days.

(O "Making retail sales" neans the effecting of transactions
wherein one party is obligated to pay the price and the other
party is obligated to provide a service or to transfer title to or
possession of the itemsold. "Making retail sal es" does not
include the prelininary acts of pronmoting or soliciting the retai
sales, other than the distribution of printed matter which
di spl ays or describes and prices the itemoffered for sale, nor
does it include delivery of a predeterm ned quantity of tangible
personal property or transportation of property or personnel to or
froma place where a service is perfornmed, regardl ess of whether

the vendor is a delivery vendor

(P) "Used directly in the rendition of a public utility
service" neans that property that is to be incorporated into and
wi Il becone a part of the consuner's production, transm ssion
transportation, or distribution systemand that retains its
classification as tangi ble personal property after such
i ncorporation; fuel or power used in the production, transmn ssion,
transportation, or distribution system and tangible personal
property used in the repair and mai ntenance of the production,
transm ssion, transportation, or distribution system including
only such notor vehicles as are specially designed and equi pped
for such use. Tangi bl e personal property and services used
primarily in providing highway transportation for hire are not
used directly in the rendition of a public utility service. In
this definition, "public utility" includes a citizen of the United

States holding, and required to hold, a certificate of public
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conveni ence and necessity issued under 49 U . S. C. 41102.

(Q "Refining" nmeans renoving or separating a desirable
product fromraw or contam nated materials by distillation or

physi cal , mechanical, or chemical processes.

(R) "Assenbly" and "assenbling" mean attaching or fitting
together parts to forma product, but do not include packaging a

pr oduct .

(S) "Manufacturing operation" means a process in which
materi al s are changed, converted, or transformed into a different
state or formfromwhich they previously existed and i ncl udes
refining materials, assenbling parts, and preparing raw material s
and parts by mixing, neasuring, blending, or otherw se conmitting
such materials or parts to the manufacturing process.

"Manuf acturi ng operation” does not include packagi ng.

(T) "Fiscal officer" neans, with respect to a regiona
transit authority, the secretary-treasurer thereof, and with
respect to a county that is a transit authority, the fisca
of ficer of the county transit board if one is appointed pursuant
to section 306.03 of the Revised Code or the county auditor if the

board of county conm ssioners operates the county transit system

(U "Transit authority" nmeans a regional transit authority
created pursuant to section 306.31 of the Revised Code or a county
in which a county transit systemis created pursuant to section
306. 01 of the Revised Code. For the purposes of this chapter, a
transit authority must extend to at |east the entire area of a
single county. A transit authority that includes territory in nore
than one county must include all the area of the nobst popul ous
county that is a part of such transit authority. County popul ation
shal | be neasured by the npbst recent census taken by the United

St at es census bur eau.

(V) "Legislative authority" means, with respect to a regional
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transit authority, the board of trustees thereof, and with respect
to a county that is a transit authority, the board of county

conmi Ssi oners.

(W "Territory of the transit authority" means all of the
area included within the territorial boundaries of a transit
authority as they fromtine to tine exist. Such territorial
boundaries nust at all tines include all the area of a single
county or all the area of the nost popul ous county that is a part
of such transit authority. County popul ation shall be neasured by

the nost recent census taken by the United States census bureau.

(X) "Providing a service" neans providing or furnishing
anything described in division (B)(3) of this section for

consi derati on.

(Y)(1)(a) "Automatic data processing” neans processing of
others' data, including keypunching or simlar data entry services
together with verification thereof, or providing access to

comput er equi pnent for the purpose of processing data.

(b) "Computer services" means providing services consisting
of specifying conputer hardware configurations and eval uating
techni cal processing characteristics, conputer progranmn ng, and
training of computer progranmers and operators, provided in
conjunction with and to support the sale, |ease, or operation of

t axabl e conput er equi pnment or systens.

(c) "Electronic infornation services" neans providing access
to conputer equi pnent by means of tel ecomrunications equi pnent for

the purpose of either of the foll ow ng:

(i) Examining or acquiring data stored in or accessible to

t he conput er equi prnent;

(ii) Placing data into the conputer equi pnent to be retrieved

by designated recipients with access to the conputer equipnent.
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For transactions occurring on or after the effective date of
the anmendnent of this section by H B. 157 of the 127th genera

assenbly, Decenber 21, 2007, "electronic infornmation services"

does not include electronic publishing as defined in division
(LLL) of this section.

(d) "Automatic data processing, computer services, or
el ectronic information services" shall not include personal or

prof essi onal services.

(2) As used in divisions (B)(3)(e) and (Y)(1) of this
section, "personal and professional services" neans all services
ot her than automatic data processing, conputer services, or

el ectronic information services, including but not linmted to:

(a) Accounting and | egal services such as advice on tax
matters, asset managenent, budgetary matters, quality control
information security, and auditing and any other situation where
the service provider receives data or infornmation and studi es,

alters, analyzes, interprets, or adjusts such naterial;
(b) Anal yzi ng busi ness policies and procedures;
(c) ldentifying managenent information needs;

(d) Feasibility studies, including econonic and techni cal
anal ysis of existing or potential conputer hardware or software

needs and al ternati ves;

(e) Designing policies, procedures, and custom software for
col l ecting business information, and deterni ning how data shoul d
be sumari zed, sequenced, formatted, processed, controlled, and

reported so that it will be meani ngful to nanagenent;

(f) Devel oping policies and procedures that docunment how
busi ness events and transactions are to be authorized, executed,

and control |l ed;

(g) Testing of business procedures;
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(h) Training personnel in business procedure applications;

(i) Providing credit information to users of such infornmation
by a consuner reporting agency, as defined in the "Fair Credit
Reporting Act," 84 Stat. 1114, 1129 (1970), 15 U.S.C. 168la(f), or
as hereafter anended, including but not Iimted to gathering,
organi zi ng, anal yzing, recording, and furnishing such information

by any oral, witten, graphic, or electronic medium

(j) Providing debt collection services by any oral, witten,

graphic, or electronic neans.

The services listed in divisions (Y)(2)(a) to (j) of this

section are not autonatic data processing or conputer services.

(Z2) "Hi ghway transportation for hire" neans the
transportati on of personal property belonging to others for

consi deration by any of the foll ow ng:

(1) The hol der of a pernmit or certificate issued by this
state or the United States authorizing the holder to engage in
transportati on of personal property belonging to others for
consi deration over or on highways, roadways, streets, or any

sim | ar public thoroughfare;

(2) A person who engages in the transportation of personal
property belonging to others for consideration over or on
hi ghways, roadways, streets, or any simlar public thoroughfare
but who coul d not have engaged in such transportati on on Decenber
11, 1985, unless the person was the hol der of a pernit or
certificate of the types described in division (Z)(1) of this

section;

(3) A person who | eases a notor vehicle to and operates it

for a person described by division (Z2)(1) or (2) of this section.

(AA) (1) "Tel ecommuni cations service" means the el ectronic

transm ssi on, conveyance, or routing of voice, data, audio, video,
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or any other information or signals to a point, or between or
anong points. "Tel econmuni cations service" includes such

transm ssion, conveyance, or routing in which conmputer processing
applications are used to act on the form code, or protocol of the
content for purposes of transm ssion, conveyance, or routing

wi t hout regard to whether the service is referred to as voi ce-over
internet protocol service or is classified by the federal
communi cati ons conm ssion as enhanced or val ue-added.

"Tel ecomuni cati ons service" does not include any of the

fol | owi ng:

(a) Data processing and information services that allow data
to be generated, acquired, stored, processed, or retrieved and
delivered by an electronic transmi ssion to a consuner where the
consumrer's primary purpose for the underlying transaction is the

processed data or information;

(b) Installation or mai ntenance of wiring or equipnent on a

customer's prem ses;
(c) Tangi bl e personal property;
(d) Advertising, including directory advertising;

(e) Billing and collection services provided to third

parties;
(f) Internet access service;

(g) Radio and tel evision audi o and vi deo programm ng
services, regardless of the nmedium including the furnishing of
transni ssion, conveyance, and routing of such services by the
progranmi ng service provider. Radio and tel evision audio and vi deo
progranm ng services include, but are not limted to, cable
service, as defined in 47 U S.C. 522(6), and audi o and vi deo
programm ng services delivered by comrercial nobile radio service
providers, as defined in 47 CF. R 20.3;

Page 18

512
513
514
515
516
517
518
519
520
521

522
523
524
525
526

527
528

529
530

531
532

533

534
535
536
537
538
539
540
541



H. B. No. 599
As Introduced

(h) Ancillary service;

(i) Digital products delivered electronically, including

software, music, video, reading materials, or ring tones.

(2) "Ancillary service" means a service that is associated
with or incidental to the provision of telecommunications service,
i ncl udi ng conference bridging service, detailed tel ecomunications
billing service, directory assistance, vertical service, and voice

mail service. As used in this division

(a) "Conference bridging service" neans an ancillary service
that Iinks two or nore participants of an audio or video
conference call, including providing a tel ephone nunber.
"Conference bridgi ng service" does not include tel ecommunications

services used to reach the conference bridge.

(b) "Detailed tel ecommunications billing service" neans an
ancillary service of separately stating information pertaining to

i ndividual calls on a custoner's billing statenent.

(c) "Directory assistance" neans an ancillary service of

provi di ng tel ephone nunber or address information.

(d) "Vertical service" neans an ancillary service that is
offered in connection with one or nore tel ecomuni cati ons
services, which offers advanced calling features that all ow
custoners to identify callers and manage multiple calls and cal

connections, including conference bridging service.

(e) "Voice nmail service" neans an ancillary service that
enabl es the customer to store, send, or receive recorded nessages.
"Voi ce mail service" does not include any vertical services that
the custonmer may be required to have in order to utilize the voice

mai | service.

(3) "900 service" neans an inbound toll teleconmunications

servi ce purchased by a subscriber that allows the subscriber's
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custoners to call in to the subscriber's prerecorded announcenent
or live service, and which is typically marketed under the nane
"900" service and any subsequent nunbers designhated by the federa
communi cati ons conm ssion. "900 service" does not include the
charge for collection services provided by the seller of the

t el ecommuni cations service to the subscriber, or services or

products sold by the subscriber to the subscriber's custoner.

(4) "Prepaid calling service" neans the right to access
excl usively tel ecommuni cations services, which nust be paid for in
advance and which enables the origination of calls using an access
nunmber or authorization code, whether manually or electronically
dialed, and that is sold in predetermnmi ned units of dollars of

whi ch the nunmber declines with use in a known anount.

(5) "Prepaid wireless calling service" nmeans a
tel ecomuni cations service that provides the right to utilize
nobi | e tel ecomuni cati ons service as well as other
non-t el ecommuni cati ons services, including the downl oad of digital
products delivered electronically, and content and ancillary
services, that nust be paid for in advance and that is sold in
predeterm ned units of dollars of which the nunmber declines with

use in a known anount.

(6) "Val ue-added non-voice data service" neans a
tel ecomuni cati ons service in which conmputer processing
applications are used to act on the form content, code, or
protocol of the infornmation or data primarily for a purpose other

than transm ssion, conveyance, or routing.

(7) "Coin-operated tel ephone service" neans a
t el ecomuni cati ons service paid for by inserting noney into a

t el ephone accepting direct deposits of noney to operate.

(8) "Custoner" has the sane meaning as in section 5739.034 of
t he Revi sed Code.

Page 20

572
573
574
575
576
577
578

579
580
581
582
583
584

585
586
587
588
589
590
591
592

593
594
595
596
597

598
599
600

601
602



H. B. No. 599
As Introduced

(BB) "Laundry and dry cl eaning services" neans renoving soil
or dirt fromtowels, linens, articles of clothing, or other fabric
items that belong to others and supplying towels, linens, articles
of clothing, or other fabric itenms. "Laundry and dry cl eaning
servi ces" does not include the provision of self-service
facilities for use by consunmers to renove soil or dirt from

towels, linens, articles of clothing, or other fabric itens.

(CO "Magazines distributed as controlled circul ation
publications" nmeans nmagazi nes contai ning at |east twenty-four
pages, at |east twenty-five per cent editorial content, issued at
regular intervals four or nore tinmes a year, and circul ated
wi t hout charge to the recipient, provided that such nmagazi nes are
not owned or controlled by individuals or business concerns which
conduct such publications as an auxiliary to, and essentially for
the advancenent of the main business or calling of, those who own

or control them

(DD) "Landscaping and | awn care service" nmeans the services
of planting, seeding, sodding, renoving, cutting, trinmm ng,
pruni ng, mul ching, aerating, applying chemicals, watering,
fertilizing, and providing simlar services to establish, pronote,
or control the growh of trees, shrubs, flowers, grass, ground
cover, and other flora, or otherwise maintaining a | awm or
| andscape grown or nmintained by the owner for ornanentation or
ot her nonagricul tural purpose. However, "landscaping and | awn care
servi ce" does not include the providing of such services by a
person who has |l ess than five thousand dollars in sales of such

services during the cal endar year.

(EE) "Private investigation and security service" means the
performance of any activity for which the provider of such service
is required to be licensed pursuant to Chapter 4749. of the
Revi sed Code, or would be required to be so licensed in perform ng

such services in this state, and al so i ncludes the services of
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conducti ng pol ygraph exam nations and of nmonitoring or overseeing
the activities on or in, or the condition of, the consuner's hone,
busi ness, or other facility by means of electronic or sinlar
nonitori ng devices. "Private investigation and security service"
does not include special duty services provided by off-duty police
officers, deputy sheriffs, and other peace officers regularly

enpl oyed by the state or a political subdivision.

(FF) "Information services" nmeans providi ng conversati on,
gi ving consultation or advice, playing or naking a voice or other
recordi ng, making or keeping a record of the nunber of callers,
and any other service provided to a consumer by neans of a nine
hundred tel ephone call, except when the nine hundred tel ephone
call is the neans by which the consunmer nmakes a contribution to a

recogni zed charity.

(G5 "Research and devel opnent" mneans designing, creating, or
formul ati ng new or enhanced products, equipnent, or manufacturing
processes, and al so means conducting scientific or technol ogi cal
inquiry and experinmentation in the physical sciences with the goal
of increasing scientific know edge which rmay reveal the bases for

new or enhanced products, equiprment, or manufacturing processes.

(HH) "Qualified research and devel opnent equi pnent” means
capitalized tangi bl e personal property, and | eased personal
property that would be capitalized if purchased, used by a person
primarily to performresearch and devel opnent. Tangi bl e persona
property primarily used in testing, as defined in division (A)(4)
of section 5739.011 of the Revised Code, or used for recording or
storing test results, is not qualified research and devel opnent
equi prent unl ess such property is primarily used by the consuner
in testing the product, equiprment, or nmanufacturing process being
creat ed, designed, or fornulated by the consuner in the research
and devel opnent activity or in recording or storing such test

resul ts.
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(1'1) "Building maintenance and janitorial service" neans
cleaning the interior or exterior of a building and any tangible
personal property located therein or thereon, including any
services incidental to such cleaning for which no separate charge
is made. However, "building maintenance and janitorial service"
does not include the providing of such service by a person who has
| ess than five thousand dollars in sales of such service during

the cal endar year

(JJ) "Enpl oynent service" means providing or supplying
personnel, on a tenporary or |long-termbasis, to performwork or
| abor under the supervision or control of another, when the
personnel so provided or supplied receive their wages, salary, or
ot her conpensation fromthe provider or supplier of the enploynent
service or froma third party that provided or supplied the
personnel to the provider or supplier. "Enploynent service" does

not i ncl ude:

(1) Acting as a contractor or subcontractor, where the
personnel performng the work are not under the direct control of

the purchaser.
(2) Medical and health care services.

(3) Supplying personnel to a purchaser pursuant to a contract
of at | east one year between the service provider and the
purchaser that specifies that each enpl oyee covered under the

contract is assigned to the purchaser on a pernanent basis.

(4) Transactions between nenbers of an affiliated group, as

defined in division (B)(3)(e) of this section.

(5) Transactions where the personnel so provided or supplied
by a provider or supplier to a purchaser of an enpl oynent service
are then provided or supplied by that purchaser to a third party
as an enpl oynent service, except "enploynent service" does include

the transaction between that purchaser and the third party.
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(KK) "Enpl oynent placenent service" nmeans |ocating or finding
enpl oynent for a person or finding or |ocating an enpl oyee to fill

an avail abl e position.

(LL) "Exterminating service" neans eradicating or attenpting
to eradicate vermn infestations froma building or structure, or
the area surrounding a building or structure, and includes
activities to inspect, detect, or prevent vermn infestation of a

buil ding or structure.

(MM "Physical fitness facility service" nmeans all
transactions by which a nenbership is granted, naintained, or
renewed, including initiation fees, nenbership dues, renewal fees,
nmont hly m ni nrum fees, and other simlar fees and dues, by a
physical fitness facility such as an athletic club, health spa, or
gymasi um which entitles the nmenber to use the facility for

physi cal exerci se.

(NN) "Recreation and sports club service" neans al
transactions by which a nenbership is granted, naintained, or
renewed, including initiation fees, nenbership dues, renewal fees,
nmont hly m ni nrum fees, and other simlar fees and dues, by a
recreation and sports club, which entitles the nmenber to use the
facilities of the organization. "Recreation and sports club" means
an organi zation that has ownership of, or controls or |eases on a
continuing, long-termbasis, the facilities used by its nenbers
and includes an aviation club, gun or shooting club, yacht club,
card club, swinming club, tennis club, golf club, country club

riding club, amateur sports club, or simlar organization.

(OO "Livestock"™ nmeans farm animals commonly raised for food
or food production, and includes but is not linmted to cattle,
sheep, goats, swine, and poultry. "Livestock"” does not include
i nvertebrates, fish, anphibians, reptiles, horses, donestic pets,
animals for use in |aboratories or for exhibition, or other

animal s not conmonly raised for food or food production.
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(PP) "Livestock structure" neans a building or structure used
exclusively for the housing, raising, feeding, or sheltering of
livestock, and includes feed storage or handling structures and

structures for livestock waste handling.

(QQ "Horticulture" nmeans the growi ng, cultivation, and
production of flowers, fruits, herbs, vegetables, sod, nushroons,
and nursery stock. As used in this division, "nursery stock" has

the same neaning as in section 927.51 of the Revised Code.

(RR) "Horticulture structure" nmeans a building or structure
used exclusively for the comrercial grow ng, raising, or
overwi ntering of horticultural products, and includes the area
used for stocking, storing, and packing horticultural products

when done in conjunction with the production of those products.

(SS) "Newspaper" means an unbound publication bearing a title
or nanme that is regularly published, at |east as frequently as
bi weekly, and distributed froma fixed place of business to the
public in a specific geographic area, and that contains a
substantial amount of news matter of international, national, or

| ocal events of interest to the general public.

(TT) "Professional racing team nmeans a person that enploys
at least twenty full-tinme enployees for the purpose of conducting
a motor vehicle racing business for profit. The person nust
conduct the business with the purpose of racing one or nore notor
racing vehicles in at least ten conpetitive professional racing
events each year that conprise all or part of a notor racing
series sanctioned by one or nore notor racing sanctioning
organi zations. A "notor racing vehicle" neans a vehicle for which
the chassis, engine, and parts are designed exclusively for notor
raci ng, and does not include a stock or production nodel vehicle
that may be nodified for use in racing. For the purposes of this

di vi si on:
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(1) A "conpetitive professional racing event" is a notor
vehi cl e raci ng event sanctioned by one or nore notor racing
sanctioni ng organi zati ons, at which aggregate cash prizes in
excess of eight hundred thousand dollars are awarded to the

conmpetitors.

(2) "Full-time enpl oyee" nmeans an individual who is enpl oyed
for consideration for thirty-five or nore hours a week, or who
renders any other standard of service generally accepted by custom

or specified by contract as full-tine enploynent.

(UU) (1) "Lease" or "rental" means any transfer of the
possessi on or control of tangible personal property for a fixed or
indefinite term for consideration. "Lease" or "rental" includes
future options to purchase or extend, and agreenents described in
26 U.S.C. 7701(h)(1) covering notor vehicles and trailers where
the anount of consideration nay be increased or decreased by
reference to the anount realized upon the sale or disposition of

the property. "Lease" or "rental" does not include:

(a) A transfer of possession or control of tangible personal
property under a security agreenent or a deferred paynent plan
that requires the transfer of title upon conpletion of the

requi red paynents;

(b) A transfer of possession or control of tangible personal
property under an agreenent that requires the transfer of title
upon conpl etion of required paynents and paynent of an option
price that does not exceed the greater of one hundred dollars or

one per cent of the total required paynents;

(c) Providing tangible personal property along with an
operator for a fixed or indefinite period of tinme, if the operator
is necessary for the property to perform as designed. For purposes
of this division, the operator nust do nore than naintain,

i nspect, or set-up the tangible personal property.
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(2) "Lease" and "rental," as defined in division (UU) of this
section, shall not apply to |leases or rentals that exist before
June 26, 2003.

(3) "Lease" and "rental" have the sane nmeaning as in division
(UU) (1) of this section regardless of whether a transaction is
characterized as a | ease or rental under generally accepted
accounting principles, the Internal Revenue Code, Title Xl Il of

t he Revi sed Code, or other federal, state, or |ocal |aws.

(W) "Mobile tel ecommunications service" has the sanme meani ng
as in the "Mbile Tel ecormuni cati ons Sourcing Act," Pub. L. No.
106- 252, 114 Stat. 631 (2000), 4 U S.C. A 124(7), as anended, and,
on and after August 1, 2003, includes related fees and ancillary
services, including universal service fees, detailed billing
service, directory assistance, service initiation, voice nai
service, and vertical services, such as caller ID and three-way

cal l'i ng.

(WN "Certified service provider" has the sane nmeaning as in
section 5740.01 of the Revised Code.

(XX) "Satellite broadcasting service" neans the distribution
or broadcasting of progranm ng or services by satellite directly
to the subscriber's receiving equi pnent wthout the use of ground
receiving or distribution equipnment, except the subscriber's
receiving equi pnent or equi pment used in the uplink process to the
satellite, and includes all service and rental charges, prenium
channel s or other special services, installation and repair
servi ce charges, and any ot her charges havi ng any connection with

the provision of the satellite broadcasting service.

(YY) "Tangi bl e personal property” means personal property
that can be seen, wei ghed, neasured, felt, or touched, or that is
in any other manner perceptible to the senses. For purposes of

this chapter and Chapter 5741. of the Revised Code, "tangible
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personal property" includes notor vehicles, electricity, water,

gas, steam and prewitten conputer software.

(ZzZ) "Direct mail" neans printed material delivered or
distributed by United States mail or other delivery service to a
mass audi ence or to addressees on a mailing list provided by the
consuner or at the direction of the consunmer when the cost of the
itens are not billed directly to the recipients. "Direct mail"

i ncl udes tangi bl e personal property supplied directly or
indirectly by the consuner to the direct mail vendor for inclusion
in the package containing the printed material. "Direct mail" does
not include nmultiple items of printed material delivered to a

si ngl e address.

(AAA) "Conputer"™ neans an el ectronic device that accepts
information in digital or simlar formand nanipulates it for a

result based on a sequence of instructions.

(BBB) "Conputer software" nmeans a set of coded instructions
desi gned to cause a conputer or automatic data processing

equi prent to performa task

(CCC) "Delivered electronically" means delivery of conputer
software fromthe seller to the purchaser by neans other than

tangi bl e storage nedi a.

(DDD) "Prewritten conmputer software" means conputer software,
i ncluding prewitten upgrades, that is not designed and devel oped
by the author or other creator to the specifications of a specific
purchaser. The conbining of two or nore prewitten conputer
software progranms or prewitten portions thereof does not cause
the conmbination to be other than prewitten conputer software.
"Prewritten conputer software"” includes software designed and
devel oped by the author or other creator to the specifications of
a specific purchaser when it is sold to a person other than the

purchaser. If a person nodifies or enhances conputer software of
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which the person is not the author or creator, the person shall be
deened to be the author or creator only of such person's
nodi fi cati ons or enhancenents. Prewritten conputer software or a
prewitten portion thereof that is nodified or enhanced to any
degree, where such nodification or enhancenent is designed and
devel oped to the specifications of a specific purchaser, renains
prewritten conputer software; provided, however, that where there
is a reasonabl e, separately stated charge or an invoice or other
statenent of the price given to the purchaser for the nodification
or enhancenent, the nodification or enhancenent shall not

constitute prewitten conmputer software

(EEE) (1) "Food" neans substances, whether in |iquid,
concentrated, solid, frozen, dried, or dehydrated form that are
sold for ingestion or chewi ng by humans and are consuned for their
taste or nutritional value. "Food" does not include al coholic

beverages, dietary supplenents, soft drinks, or tobacco.
(2) As used in division (EEE)(1) of this section:

(a) "Al coholic beverages" nmeans beverages that are suitable
for human consunption and contain one-half of one per cent or nore

of al cohol by vol une.

(b) "Dietary suppl emrents” neans any product, other than
tobacco, that is intended to supplenent the diet and that is
i ntended for ingestion in tablet, capsule, powder, softgel,
gelcap, or liquid form or, if not intended for ingestion in such
a form is not represented as conventional food for use as a sole
itemof a neal or of the diet; that is required to be labeled as a
dietary supplenent, identifiable by the "supplenent facts" box
found on the label, as required by 21 C. F.R 101.36; and that

contains one or nore of the following dietary ingredients:
(i) Avitamn;

(ii) A mineral;
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(iii) An herb or other botanical;
(iv) An amino acid;

(v) A dietary substance for use by humans to suppl enent the

diet by increasing the total dietary intake;

(vi) A concentrate, netabolite, constituent, extract, or
combi nati on of any ingredient described in divisions
(EEE) (2)(b)(i) to (v) of this section

(c) "Soft drinks" means nonal coholic beverages that contain
natural or artificial sweeteners. "Soft drinks" does not include
beverages that contain mlk or mlk products, soy, rice, or
simlar mlk substitutes, or that contains greater than fifty per

cent vegetable or fruit juice by vol une.

(d) "Tobacco" neans cigarettes, cigars, chew ng or pipe

tobacco, or any other itemthat contains tobacco.

(FFF) "Drug" nmeans a conpound, substance, or preparation, and
any conponent of a conpound, substance, or preparation, other than
food, dietary supplenments, or alcoholic beverages that is
recogni zed in the official United States pharnmacopoeia, official
honeopat hi ¢ pharmacopoeia of the United States, or officia
national formulary, and supplenments to them is intended for use
in the diagnosis, cure, mtigation, treatnent, or prevention of
di sease; or is intended to affect the structure or any function of
t he body.

(GGG "Prescription" neans an order, fornula, or recipe
issued in any formof oral, witten, electronic, or other means of
transmi ssion by a duly licensed practitioner authorized by the

laws of this state to issue a prescription.

(HHH) "Durabl e nmedi cal equi pnent” means equi pnent, including
repair and replacenent parts for such equi pnent, that can

wi thstand repeated use, is primarily and customarily used to serve
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a medi cal purpose, generally is not useful to a person in the
absence of illness or injury, and is not worn in or on the body.
"Durabl e nmedi cal equi prment" does not include nobility enhancing

equi prnent .

(I'r1) "Mbility enhanci ng equi pnent” neans equi pnent,
including repair and replacenent parts for such equipnment, that is
primarily and customarily used to provide or increase the ability
to nove fromone place to another and is appropriate for use
either in a hone or a notor vehicle, that is not generally used by
persons with normal nobility, and that does not include any notor
vehi cl e or equi pment on a notor vehicle nornmally provided by a
not or vehi cl e manufacturer. "Mbility enhanci ng equi pnent" does

not include durable nedical equipnent.

(JJJ) "Prosthetic device" neans a repl acenent, corrective, or
supportive device, including repair and repl acenent parts for the
device, worn on or in the human body to artificially replace a
ni ssing portion of the body, prevent or correct physical deformty
or mal function, or support a weak or deforned portion of the body.
As used in this division, "prosthetic device" does not include

corrective eyegl asses, contact |enses, or dental prosthesis.

(KKK) (1) "Fractional aircraft ownership prograni neans a
programin which persons within an affiliated group sell and
manage fractional ownership programaircraft, provided that at
| east one hundred airworthy aircraft are operated in the program

and the programneets all of the following criteria:

(a) Managenent services are provi ded by at |east one program
manager within an affiliated group on behalf of the fractional

owners.

(b) Each programaircraft is owned or possessed by at | east

one fractional owner.

(c) Each fractional owner owns or possesses at |east a
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one-si xteenth interest in at |east one fixed-wi ng program

aircraft.

(d) A dry-lease aircraft interchange arrangenent is in effect

anong all of the fractional owners.

(e) Multi-year program agreenents are in effect regarding the

fracti onal ownership, managenent services, and dry-lease aircraft

i nt erchange arrangenment aspects of the program
(2) As used in division (KKK)(1) of this section:

(a) "Affiliated group" has the sane neaning as in division
(B)(3)(e) of this section

(b) "Fractional owner" neans a person that owns or possesses
at | east a one-sixteenth interest in a programaircraft and has
entered into the agreenents described in division (KKK)(1)(e) of

this section.

(c) "Fractional ownership programaircraft” or "program
aircraft" neans a turbojet aircraft that is owed or possessed by
a fractional owner and that has been included in a dry-Iease
aircraft interchange arrangenent and agreenent under divisions
(KKK)(1)(d) and (e) of this section, or an aircraft a program
manager owns or possesses primarily for use in a fractiona

aircraft ownership program

(d) "Managenent services" neans administrative and aviation
support services furnished under a fractional aircraft ownership
programin accordance with a managenment services agreenment under
di vision (KKK)(1)(e) of this section, and offered by the program
manager to the fractional owners, including, at a mninmm the
establi shnment and inplenmentati on of safety guidelines; the
coordi nation of the scheduling of the programaircraft and crews;
program aircraft maintenance; programaircraft insurance; crew
training for crews enpl oyed, furnished, or contracted by the

program nmanager or the fractional owner; the satisfaction of
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record-keepi ng requirenents; and the devel opnent and use of an
operations manual and a mai ntenance manual for the fractional

aircraft ownership program

(e) "Program manager" neans the person that offers managenent
services to fractional owners pursuant to a managenent services

agreenent under division (KKK)(1)(e) of this section

(LLL) "El ectronic publishing" nmeans providing access to one
or nore of the following primarily for business custoners,
i ncluding the federal government or a state government or a
political subdivision thereof, to conduct research: news;
busi ness, financial, |egal, consumer, or credit materials;
editorials, colums, reader commentary, or features; photos or
i mages; archival or research material; |egal notices, identity
verification, or public records; scientific, educational
instructional, technical, professional, trade, or other literary
materials; or other simlar information which has been gat hered
and nmade avail able by the provider to the consunmer in an
el ectronic format. Providing electronic publishing includes the
functions necessary for the acquisition, formatting, editing,
storage, and dissenination of data or information that is the

subj ect of a sale.

Sec. 5739.02. For the purpose of providing revenue with which
to nmeet the needs of the state, for the use of the general revenue
fund of the state, for the purpose of securing a thorough and
efficient systemof common schools throughout the state, for the
pur pose of affording revenues, in addition to those from genera
property taxes, pernmitted under constitutional linmtations, and
fromother sources, for the support of |ocal governmnenta
functions, and for the purpose of reinbursing the state for the
expense of administering this chapter, an excise tax is hereby

| evied on each retail sale nade in this state.
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(A) (1) The tax shall be collected as provided in section
5739. 025 of the Revised Code, provided that on and after July 1
2003, and on or before June 30, 2005, the rate of tax shall be six
per cent. On and after July 1, 2005, the rate of the tax shall be
five and one-half per cent. The tax applies and is collectible
when the sale is nmade, regardless of the tinme when the price is

pai d or delivered.

(2) In the case of the |lease or rental, with a fixed term of
nore than thirty days or an indefinite termwith a nininum period
of nmore than thirty days, of any notor vehicles designed by the
manuf acturer to carry a | oad of not nore than one ton, watercraft,
out board notor, or aircraft, or of any tangi ble personal property,
ot her than notor vehicles designed by the manufacturer to carry a
| oad of nobre than one ton, to be used by the | essee or renter
primarily for business purposes, the tax shall be collected by the
vendor at the time the lease or rental is consummated and shall be
cal cul ated by the vendor on the basis of the total anobunt to be
paid by the | essee or renter under the | ease agreenent. |If the
total anmobunt of the consideration for the | ease or rental includes
amounts that are not calculated at the tinme the | ease or rental is
executed, the tax shall be cal culated and col |l ected by the vendor
at the time such anounts are billed to the | essee or renter. In
the case of an open-end |l ease or rental, the tax shall be
cal cul ated by the vendor on the basis of the total anount to be
paid during the initial fixed termof the |ease or rental, and for
each subsequent renewal period as it cones due. As used in this
di vision, "notor vehicle" has the sanme nmeaning as in section
4501. 01 of the Revised Code, and "watercraft" includes an outdrive

unit attached to the watercraft.

A lease with a renewal clause and a ternination penalty or
simlar provision that applies if the renewal clause is not

exercised is presuned to be a shamtransaction. In such a case,
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the tax shall be calculated and paid on the basis of the entire

I ength of the | ease period, including any renewal periods, until
the ternination penalty or simlar provision no |onger applies.
The taxpayer shall bear the burden, by a preponderance of the

evi dence, that the transaction or series of transactions is not a

sham transacti on

(3) Except as provided in division (A)(2) of this section, in
the case of a sale, the price of which consists in whole or in
part of the |lease or rental of tangi ble personal property, the tax

shall be neasured by the installnments of that |ease or rental

(4) In the case of a sale of a physical fitness facility
service or recreation and sports club service, the price of which
consists in whole or in part of a nenbership for the receipt of
the benefit of the service, the tax applicable to the sal e shal

be nmeasured by the install nments thereof.
(B) The tax does not apply to the follow ng:

(1) Sales to the state or any of its political subdivisions,
or to any other state or its political subdivisions if the | aws of
that state exenpt fromtaxation sales made to this state and its

political subdivisions;

(2) Sales of food for human consunption off the prem ses
wher e sol d;

(3) Sales of food sold to students only in a cafeteria,
dormitory, fraternity, or sorority nmaintained in a private,

public, or parochial school, college, or university,;

(4) Sal es of newspapers and of magazi ne subscriptions and
sales or transfers of nagazines distributed as controlled

circulation publications;

(5) The furnishing, preparing, or serving of neals wthout

charge by an enployer to an enpl oyee provided the enpl oyer records
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the nmeals as part conpensation for services perfornmed or work

done;

(6) Sales of nmotor fuel upon receipt, use, distribution, or
sale of which in this state a tax is inposed by the |aw of this
state, but this exenption shall not apply to the sale of notor
fuel on which a refund of the tax is allowable under division (A
of section 5735.14 of the Revised Code; and the tax conmi ssi oner
may deduct the ampunt of tax levied by this section applicable to
the price of notor fuel when granting a refund of notor fuel tax
pursuant to division (A) of section 5735.14 of the Revised Code
and shall cause the anmount deducted to be paid into the general

revenue fund of this state;

(7) Sales of natural gas by a natural gas conpany, of water
by a water-works conpany, or of steam by a heating conpany, if in
each case the thing sold is delivered to consuners through pipes
or conduits, and all sales of comunications services by a
tel egraph conpany, all terns as defined in section 5727.01 of the

Revi sed Code, and sales of electricity delivered through wires;

(8) Casual sales by a person, or auctioneer enployed directly
by the person to conduct such sales, except as to such sal es of
nmot or vehicles, watercraft or outboard notors required to be
titled under section 1548.06 of the Revi sed Code, watercraft
docunented with the United States coast guard, snowrobiles, and
al | - purpose vehicles as defined in section 4519.01 of the Revised
Code;

(9)(a) Sales of services or tangible personal property, other
than notor vehicles, nobile hones, and manufactured homes, by
churches, organi zati ons exenpt fromtaxation under section
501(c)(3) of the Internal Revenue Code of 1986, or nonprofit
organi zati ons operated exclusively for charitable purposes as
defined in division (B)(12) of this section, provided that the

nunber of days on which such tangi bl e personal property or
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services, other than itens never subject to the tax, are sold does
not exceed six in any cal endar year, except as otherw se provided
in division (B)(9)(b) of this section. If the nunber of days on
whi ch such sal es are made exceeds six in any cal endar year, the
church or organization shall be considered to be engaged in

busi ness and all subsequent sales by it shall be subject to the
tax. In counting the nunber of days, all sales by groups within a
church or within an organi zation shall be considered to be sal es

of that church or organization

(b) The limtation on the nunber of days on which tax-exenpt
sal es may be made by a church or organizati on under division
(B)(9)(a) of this section does not apply to sal es nmade by student
clubs and ot her groups of students of a primary or secondary
school, or a parent-teacher association, booster group, or simlar
organi zation that raises noney to support or fund curricular or

extracurricular activities of a primary or secondary school .

(c) Divisions (B)(9)(a) and (b) of this section do not apply
to sales by a noncommrercial educational radio or television

broadcasti ng station.

(10) Sales not within the taxing power of this state under
the Constitution of the United States;

(11) Except for transactions that are sal es under division
(B) (3){—-(q) of section 5739.01 of the Revised Code, the
transportation of persons or property, unless the transportation

is by a private investigation and security service;

(12) Sales of tangi ble personal property or services to
churches, to organi zations exenpt fromtaxation under section
501(c)(3) of the Internal Revenue Code of 1986, and to any ot her
nonprofit organi zations operated exclusively for charitable
purposes in this state, no part of the net inconme of which inures

to the benefit of any private sharehol der or individual, and no
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substantial part of the activities of which consists of carrying
on propaganda or otherwi se attenpting to influence |egislation
sales to offices administering one or nore hones for the aged or
one or nore hospital facilities exenpt under section 140.08 of the
Revi sed Code; and sales to organi zations described in division (D)
of section 5709.12 of the Revised Code.

"Charitabl e purposes” neans the relief of poverty; the
i mprovenent of health through the alleviation of illness, disease,
or injury; the operation of an organi zati on exclusively for the
provi sion of professional, |aundry, printing, and purchasing
services to hospitals or charitable institutions; the operation of
a home for the aged, as defined in section 5701.13 of the Revised
Code; the operation of a radio or television broadcasting station
that is licensed by the federal communications commi ssion as a
nonconmer ci al educational radio or television station; the
operation of a nonprofit aninmal adoption service or a county
hunane society; the pronotion of education by an institution of
learning that maintains a faculty of qualified instructors,
teaches regul ar continuous courses of study, and confers a
recogni zed di pl oma upon conpletion of a specific curriculum the
operation of a parent-teacher association, booster group, or
simlar organization primarily engaged in the pronotion and
support of the curricular or extracurricular activities of a
primary or secondary school; the operation of a community or area
center in which presentations in nusic, dramatics, the arts, and
related fields are nade in order to foster public interest and
education therein; the production of performances in nusic,
dramatics, and the arts; or the pronotion of education by an
organi zati on engaged in carrying on research in, or the
di ssem nation of, scientific and technol ogi cal know edge and

information primarily for the public.

Nothing in this division shall be deened to exenpt sales to
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any organi zation for use in the operation or carrying on of a
trade or business, or sales to a honme for the aged for use in the
operation of independent living facilities as defined in division
(A) of section 5709.12 of the Revised Code.

(13) Building and construction materials and services sold to
construction contractors for incorporation into a structure or
i nprovenent to real property under a construction contract with
this state or a political subdivision of this state, or with the
United States governnment or any of its agencies; building and
construction materials and services sold to construction
contractors for incorporation into a structure or inprovenent to
real property that are accepted for ownership by this state or any
of its political subdivisions, or by the United States governnent
or any of its agencies at the time of conpletion of the structures
or inprovenents; building and construction materials sold to
construction contractors for incorporation into a horticulture
structure or livestock structure for a person engaged in the
busi ness of horticulture or producing |ivestock; building
materials and services sold to a construction contractor for
i ncorporation into a house of public worship or religious
education, or a building used exclusively for charitabl e purposes
under a construction contract with an organi zati on whose purpose
is as described in division (B)(12) of this section; building
materials and services sold to a construction contractor for
incorporation into a building under a construction contract with
an organi zati on exenpt from taxation under section 501(c)(3) of
the Internal Revenue Code of 1986 when the building is to be used
exclusively for the organi zation's exenpt purposes; building and
construction materials sold for incorporation into the original
construction of a sports facility under section 307.696 of the
Revi sed Code; and buil ding and construction materials and services
sold to a construction contractor for incorporation into rea

property outside this state if such naterials and services, when
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sold to a construction contractor in the state in which the rea
property is located for incorporation into real property in that

state, would be exenpt froma tax on sales levied by that state;

(14) Sales of ships or vessels or rail rolling stock used or
to be used principally in interstate or foreign commerce, and
repairs, alterations, fuel, and lubricants for such ships or

vessels or rail rolling stock

(15) Sales to persons prinmarily engaged in any of the
activities nmentioned in division (B)(42)(a) or (g) of this
section, to persons engaged in naking retail sales, or to persons
who purchase for sale froma manufacturer tangi ble persona
property that was produced by the manufacturer in accordance with
specific designs provided by the purchaser, of packages, including
material, |abels, and parts for packages, and of machinery,
equi prent, and material for use primarily in packagi ng tangible
personal property produced for sale, including any nachinery,
equi prent, and supplies used to nmake | abels or packages, to
prepare packages or products for |abeling, or to | abel packages or
products, by or on the order of the person doing the packagi ng, or
sold at retail. "Packages" includes bags, baskets, cartons,
crates, boxes, cans, bottles, bindings, wappings, and other
simlar devices and contai ners, but does not include notor
vehicles or bulk tanks, trailers, or simlar devices attached to
not or vehi cl es. "Packagi ng" nmeans placing in a package. Division
(B)(15) of this section does not apply to persons engaged in

hi ghway transportation for hire.

(16) Sales of food to persons using food stanp benefits to
purchase the food. As used in this division, "food" has the same
nmeaning as in the "Food Stanmp Act of 1977," 91 Stat. 958, 7 U. S.C
2012, as anended, and federal regul ations adopted pursuant to that

act .

(17) Sales to persons engaged in farnming, agriculture,
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horticulture, or floriculture, of tangible personal property for
use or consunption directly in the production by farm ng
agriculture, horticulture, or floriculture of other tangible
personal property for use or consunption directly in the
producti on of tangible personal property for sale by farm ng,
agriculture, horticulture, or floriculture; or material and parts
for incorporation into any such tangi bl e personal property for use
or consunption in production; and of tangi ble personal property
for such use or consunption in the conditioning or holding of
products produced by and for such use, consunption, or sale by
persons engaged in farming, agriculture, horticulture, or

floriculture, except where such property is incorporated into real
property;

(18) Sales of drugs for a hunman being that nay be di spensed
only pursuant to a prescription; insulin as recognized in the
official United States pharnacopoeia; urine and bl ood testing
mat eri al s when used by diabetics or persons with hypoglycenia to
test for glucose or acetone; hypoderm c syringes and needl es when
used by diabetics for insulin injections; epoetin alfa when
purchased for use in the treatnment of persons w th nedical
di sease; hospital beds when purchased by hospitals, nursing hones,
or other nmedical facilities; and nedical oxygen and nedi cal
oxygen-di spensi ng equi pnent when purchased by hospitals, nursing

hones, or other nedical facilities;

(19) Sales of prosthetic devices, durable nedical equipnent
for home use, or nobility enhanci ng equi pnent, when nmade pursuant
to a prescription and when such devices or equi pment are for use

by a human bei ng.

(20) Sal es of emergency and fire protection vehicles and
equi prment to nonprofit organizations for use solely in providing
fire protection and energency services, including trauma care and

energency nedi cal services, for political subdivisions of the
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st at e;

(21) Sales of tangi ble personal property manufactured in this
state, if sold by the manufacturer in this state to a retailer for
use in the retail business of the retailer outside of this state
and if possession is taken fromthe manufacturer by the purchaser
within this state for the sole purpose of imediately renoving the

sane fromthis state in a vehicle owned by the purchaser;

(22) Sales of services provided by the state or any of its
political subdivisions, agencies, instrunentalities, institutions,
or authorities, or by governnmental entities of the state or any of
its political subdivisions, agencies, instrunentalities,

institutions, or authorities;

(23) Sales of notor vehicles to nonresidents of this state
under the circunstances described in division (B) of section
5739. 029 of the Revi sed Code;

(24) Sales to persons engaged in the preparation of eggs for
sal e of tangi ble personal property used or consuned directly in
such preparation, including such tangible personal property used
for cleaning, sanitizing, preserving, grading, sorting, and
cl assi fying by size; packages, including material and parts for
packages, and machi nery, equipnent, and material for use in
packagi ng eggs for sale; and handling and transportati on equi pnent
and parts therefor, except notor vehicles licensed to operate on
public highways, used in intraplant or interplant transfers or
shi pnment of eggs in the process of preparation for sale, when the
pl ant or plants within or between which such transfers or
shi pments occur are operated by the sanme person. "Packages"

i ncl udes contai ners, cases, baskets, flats, fillers, filler flats,
cartons, closure materials, labels, and labeling naterials, and

"packagi ng" neans pl aci ng therein.

(25)(a) Sales of water to a consuner for residential use,
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except the sale of bottled water, distilled water, mnineral water,

car bonated water, or ice;

(b) Sal es of water by a nonprofit corporation engaged
exclusively in the treatnment, distribution, and sale of water to
consuners, if such water is delivered to consuners through pipes

or tubing.

(26) Fees charged for inspection or reinspection of notor

vehi cl es under section 3704.14 of the Revi sed Code;

(27) Sales to persons licensed to conduct a food service
operation pursuant to section 3717.43 of the Revised Code, of
tangi bl e personal property primarily used directly for the

fol |l ow ng:
(a) To prepare food for human consunption for sale;

(b) To preserve food that has been or will be prepared for
hunman consunption for sale by the food service operator, not
i ncl udi ng tangi bl e personal property used to display food for

sel ection by the consuner

(c) To clean tangible personal property used to prepare or

serve food for human consunption for sale.

(28) Sales of animals by nonprofit animal adoption services

or county humane soci eti es;

(29) Sales of services to a corporation described in division
(A) of section 5709.72 of the Revised Code, and sal es of tangible
personal property that qualifies for exenption fromtaxation under
section 5709.72 of the Revised Code;

(30) Sales and installation of agricultural land tile, as
defined in division (B)(5)(a) of section 5739.01 of the Revised
Code;

(31) Sales and erection or installation of portable grain
bins, as defined in division (B)(5)(b) of section 5739.01 of the
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Revi sed Code;

(32) The sale, |lease, repair, and maintenance of, parts for,
or itens attached to or incorporated in, nmotor vehicles that are
primarily used for transporting tangible personal property
bel onging to others by a person engaged in hi ghway transportation
for hire, except for packages and packagi ng used for the

transportation of tangible personal property;

(33) Sales to the state headquarters of any veterans'
organi zation in this state that is either incorporated and issued
a charter by the congress of the United States or is recognized by
the United States veterans administration, for use by the

headquarters;

(34) Sales to a tel ecomuni cati ons service vendor, nobile
t el ecomuni cati ons service vendor, or satellite broadcasting
servi ce vendor of tangible personal property and services used
directly and primarily in transmtting, receiving, swtching, or
recording any interactive, one- or two-way el ectromagnetic
communi cati ons, including voice, imge, data, and infornmation,
through the use of any medium including, but not linmted to,
pol es, wires, cables, sw tching equi prment, conputers, and record
st orage devi ces and nedia, and component parts for the tangible
personal property. The exenption provided in this division shal
be in lieu of all other exenptions under division (B)(42)(a) of
this section to which the vendor may ot herwi se be entitled, based
upon the use of the thing purchased in providing the
t el ecomuni cations, nobile tel econmunications, or satellite

br oadcasti ng service.

(35)(a) Sal es where the purpose of the consunmer is to use or
consume the things transferred in making retail sales and
consi sting of newspaper inserts, catal ogues, coupons, flyers, gift
certificates, or other advertising material that prices and

descri bes tangi bl e personal property offered for retail sale.
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(b) Sales to direct marketing vendors of prelimnary
mat eri al s such as photographs, artwork, and typesetting that will
be used in printing advertising nmaterial; of printed natter that
of fers free nerchandi se or chances to wi n sweepstake prizes and
that is mailed to potential customers with advertising material
described in division (B)(35)(a) of this section; and of equipnent
such as tel ephones, conputers, facsimle nmachines, and simlar
tangi bl e personal property primarily used to accept orders for

direct marketing retail sales.

(c) Sales of automatic food vendi ng nmachi nes that preserve
food with a shelf life of forty-five days or less by refrigeration

and di spense it to the consuner.

For purposes of division (B)(35) of this section, "direct
mar keti ng" neans the nethod of selling where consuners order
tangi bl e personal property by United States mail, delivery
service, or teleconmunication and the vendor delivers or ships the
tangi bl e personal property sold to the consunmer from a warehouse,
cat al ogue distribution center, or simlar fulfillment facility by
nmeans of the United States nmil, delivery service, or combn

carrier.

(36) Sales to a person engaged in the business of
horticulture or producing livestock of materials to be

incorporated into a horticulture structure or livestock structure;

(37) Sales of personal conputers, conputer nonitors, conputer
keyboards, nodens, and other peripheral conputer equipnment to an
i ndividual who is licensed or certified to teach in an el ementary
or a secondary school in this state for use by that individual in

preparation for teaching elenentary or secondary school students;

(38) Sales to a professional racing team of any of the

fol | owi ng:

(a) Modtor racing vehicles;
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(b) Repair services for notor racing vehicles;

(c) Itens of property that are attached to or incorporated in
not or raci ng vehicles, including engines, chassis, and all other
components of the vehicles, and all spare, replacenent, and
rebuilt parts or conponents of the vehicles; except not including
tires, consumable fluids, paint, and accessories consisting of
instrunentation sensors and related itens added to the vehicle to
collect and transnit data by neans of telenmetry and other forns of

conmuni cati on.

(39) Sales of used nanufactured honmes and used nobil e hones,
as defined in section 5739.0210 of the Revised Code, nmade on or
after January 1, 2000;

(40) Sales of tangi ble personal property and services to a
provi der of electricity used or consunmed directly and primarily in
generating, transmitting, or distributing electricity for use hy
others, including property that is or is to be incorporated into
and will beconme a part of the consuner's production, transm ssion
or distribution systemand that retains its classification as
tangi bl e personal property after incorporation; fuel or power used
in the production, transmi ssion, or distribution of electricity;
and tangi bl e personal property and services used in the repair and
mai nt enance of the production, transnission, or distribution
system including only those notor vehicles as are specially
desi gned and equi pped for such use. The exenption provided in this
division shall be in lieu of all other exenptions in division
(B)(42)(a) of this section to which a provider of electricity may
ot herwi se be entitled based on the use of the tangi ble persona
property or service purchased in generating, transmtting, or

distributing electricity.

(41) Sales to a person providing services under division
(B) (3)-(q) of section 5739.01 of the Revised Code of tangible

personal property and services used directly and primarily in
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provi di ng taxabl e services under that section.

(42) Sal es where the purpose of the purchaser is to do any of

the foll ow ng:

(a) To incorporate the thing transferred as a nmaterial or a
part into tangi ble personal property to be produced for sale by
manuf act uri ng, assenbling, processing, or refining; or to use or
consume the thing transferred directly in producing tangible
personal property for sale by mning, including, wthout
l[imtation, the extraction fromthe earth of all substances that
are classed geologically as minerals, production of crude oil and
natural gas, farmng, agriculture, horticulture, or floriculture,
or directly in the rendition of a public utility service, except
that the sales tax levied by this section shall be collected upon
all neals, drinks, and food for human consunption sold when
transporting persons. Persons engaged in rendering farm ng,
agricultural, horticultural, or floricultural services, and
services in the exploration for, and production of, crude oil and
natural gas, for others are deened engaged directly in farm ng,
agriculture, horticulture, and floriculture, or exploration for,
and production of, crude oil and natural gas. This paragraph does
not exenpt from"retail sale"” or "sales at retail"” the sale of
tangi bl e personal property that is to be incorporated into a

structure or inprovenent to real property.

(b) To hold the thing transferred as security for the

performance of an obligation of the vendor;

(c) To resell, hold, use, or consune the thing transferred as

evi dence of a contract of insurance;

(d) To use or consume the thing directly in comrercial

fishing;

(e) To incorporate the thing transferred as a material or a

part into, or to use or consune the thing transferred directly in
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the production of, magazines distributed as controlled circul ation

publi cati ons;

(f) To use or consune the thing transferred in the production
and preparation in suitable condition for market and sal e of
printed, inprinted, overprinted, lithographic, multilithic,
bl ueprinted, photostatic, or other productions or reproductions of

written or graphic matter;

(g) To use the thing transferred, as described in section
5739. 011 of the Revised Code, primarily in a manufacturing

operation to produce tangi ble personal property for sale;

(h) To use the benefit of a warranty, maintenance or service
contract, or simlar agreement, as described in division (B)(7) of
section 5739.01 of the Revised Code, to repair or maintain
tangi bl e personal property, if all of the property that is the
subj ect of the warranty, contract, or agreenent would not be

subject to the tax inposed by this section

(i) To use the thing transferred as qualified research and

devel oprment equi prent ;

(j) To use or consune the thing transferred primarily in
storing, transporting, mailing, or otherw se handling purchased
sales inventory in a warehouse, distribution center, or simlar
facility when the inventory is primarily distributed outside this
state to retail stores of the person who owns or controls the
war ehouse, distribution center, or sinmlar facility, to retail
stores of an affiliated group of which that person is a nenber, or
by nmeans of direct nmarketing. This division does not apply to
not or vehicles registered for operation on the public highways. As
used in this division, "affiliated group"” has the same neani ng as
in division (B)(3)(e) of section 5739.01 of the Revised Code and
"direct marketing" has the sane neaning as in division (B)(35) of

this section.
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(k) To use or consune the thing transferred to fulfill a
contractual obligation incurred by a warrantor pursuant to a
warranty provided as a part of the price of the tangi bl e personal
property sold or by a vendor of a warranty, maintenance or service
contract, or simlar agreement the provision of which is defined
as a sale under division (B)(7) of section 5739.01 of the Revised
Code;

(1) To use or consune the thing transferred in the production

of a newspaper for distribution to the public;

(m To use tangible personal property to performa service
listed in division (B)(3) of section 5739.01 of the Revised Code,
if the property is or is to be permanently transferred to the
consuner of the service as an integral part of the performance of

t he service

(n) To use or consune the thing transferred in acquiring,
formatting, editing, storing, and di sseninating data or

i nformati on by el ectronic publishing.

As used in division (B)(42) of this section, "thing" includes
all transactions included in divisions (B)(3)(a), (b), and (e) of
section 5739.01 of the Revised Code.

(43) Sal es conducted through a coin operated device that
activates vacuum equi pnent or equi pnent that dispenses water,
whet her or not in conbination with soap or other cleaning agents
or wax, to the consuner for the consuner's use on the prenises in
washi ng, cleaning, or waxing a notor vehicle, provided no other
personal property or personal service is provided as part of the

transacti on.

(44) Sal es of replacenent and nodification parts for engines,
airfranes, instrunments, and interiors in, and paint for, aircraft
used primarily in a fractional aircraft ownership program and

sal es of services for the repair, nodification, and naintenance of
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such aircraft, and machi nery, equipnent, and supplies primarily

used to provide those services.

(45) Sales of telecomuni cations service that is used
directly and primarily to performthe functions of a call center.
As used in this division, "call center" nmeans any physica
| ocation where tel ephone calls are placed or received in high
volume for the purpose of making sal es, marketing, customer
service, technical support, or other specialized business
activity, and that enploys at least fifty individuals that engage
in call center activities on a full-tinme basis, or sufficient

individuals to fill fifty full-time equival ent positions.

(46) Sales by a tel ecomuni cati ons service vendor of 900
service to a subscriber. This division does not apply to
i nformation services, as defined in division (FF) of section
5739. 01 of the Revised Code.

(47) Sal es of val ue-added non-voice data service. This
di vi sion does not apply to any sinilar service that is not

otherw se a tel econmuni cati ons servi ce.

(© For the purpose of the proper adninistration of this
chapter, and to prevent the evasion of the tax, it is presuned
that all sales nade in this state are subject to the tax until the

contrary is established.

(D) The levy of this tax on retail sales of recreation and
sports club service shall not prevent a rmnunicipal corporation from
| evying any tax on recreation and sports club dues or on any

i ncone generated by recreation and sports club dues.

(E) The tax collected by the vendor fromthe consunmer under
this chapter is not part of the price, but is a tax collection for
the benefit of the state, and of counties |evying an additional
sal es tax pursuant to section 5739.021 or 5739. 026 of the Revised

Code and of transit authorities |evying an additional sales tax
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pursuant to section 5739.023 of the Revised Code. Except for the
di scount authorized under section 5739.12 of the Revised Code and
the effects of any rounding pursuant to section 5703. 055 of the
Revi sed Code, no person other than the state or such a county or
transit authority shall derive any benefit fromthe collection or
paynment of the tax levied by this section or section 5739.021,
5739. 023, or 5739.026 of the Revised Code.

Sec. 5739.035. This section only applies to sales that may be
sitused under this section pursuant to division (B) of section
5739. 033 of the Revised Code.

(A) Except as otherw se provided in this section, the situs

of all sales is the vendor's place of business.

(1) If the consunmer or the consuner's agent takes possession
of the tangi bl e personal property at a place of business of the
vendor where the purchase contract or agreenent was nade, the

situs of the sale is that place of business.

(2) If the consunmer or the consumer's agent takes possession
of the tangi ble personal property other than at a place of
busi ness of the vendor, or takes possession at a warehouse or
simlar facility of the vendor, the situs of the sale is the
vendor's place of business where the purchase contract or

agreenment was nade or the purchase order was received.

(3) If the vendor provides a service specified in division
(B (3)(a), (b), (c), (d), (n), (o), (P). (a), or (r)—er—s) of
section 5739.01 or nakes a sale specified in division (B)(8) of
section 5739.01 of the Revised Code, the situs of the sale is the
vendor's place of business where the service is perfornmed or the
contract or agreenment for the service was made or the purchase

order was received.

(B) If the vendor is a transient vendor as specified in
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di vision (B) of section 5739.17 of the Revised Code, the situs of
the sale is the vendor's tenporary place of business or, if the
transi ent vendor is the lessor of titled notor vehicles, titled
watercraft, or titled outboard notors, at the |ocation where the

| essee keeps the | eased property.

(O If the vendor makes sales of tangible personal property
froma stock of goods carried in a notor vehicle, fromwhich the
purchaser nmakes sel ection and takes possession, or fromwhich the
vendor sells tangi ble personal property the quantity of which has
not been determined prior to the tinme the purchaser takes
possession, the situs of the sale is the |Iocation of the notor

vehi cl e when the sale is nade.

(D) If the vendor is a delivery vendor as specified in
division (D) of section 5739.17 of the Revised Code, the situs of
the sale is the place where the tangi bl e personal property is
delivered, where the | eased property is used, or where the service

is performed or received.

(E) If the vendor provides a service specified in division
(B (3)(e), (9), (h)y, (j), (k), (1), (M, &(s), or (t)—er—+) of
section 5739.01 of the Revised Code, the situs of the sale is the
| ocation of the consuner where the service is performed or

recei ved.

(F) If the vendor provides |lodging to transient guests as
specified in division (B)(2) of section 5739.01 of the Revised
Code, the situs of the sale is the | ocation where the |lodging is

| ocat ed.

(G If the vendor sells a warranty, maintenance or service
contract, or simlar agreenent as specified in division (B)(7) of
section 5739.01 of the Revised Code and the vendor is a delivery
vendor, the situs of the sale is the |ocation of the consuner. If

the vendor is not a delivery vendor, the situs of the sale is the
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vendor's place of business where the contract or agreenment was
made, unless the warranty or contract is a conponent of the sale
of atitled nmotor vehicle, titled watercraft, or titled outboard
notor, in which case the situs of the sale is the county of

titling.

(H Except as otherw se provided in this division, if the
vendor sells a prepaid authorization nunber or a prepaid tel ephone
calling card, the situs of the sale is the vendor's place of
busi ness and shall be taxed at the tine of sale. If the vendor
sells a prepaid authorization nunber or prepaid tel ephone calling
card through a tel ephone call, electronic conmerce, or any other
formof renote commerce, the situs of the sale is the consuner's
shi pping address, or, if there is no item shipped, at the

consurrer's billing address.

(1) Division (I) of this section applies only if the tax
conmmi ssi oner nmakes the certification provided under section
5740. 10 of the Revised Code.

(1) In each delivery sale by a vendor permitted to situs its
sal es under this section, the vendor shall clearly indicate on the
i nvoice or other sinmilar docunent provided to the purchaser at the
time of the sale that the vendor is a vendor permtted to situs

its sales under this section

(2) A purchaser that receives tangi ble personal property or
services in a delivery sale froma vendor permitted to situs its
sal es under this section may claima refund of the tax the vendor
collected and remitted on the sale in an anpbunt equal to the
excess of the tax collected and rem tted over the tax that would
have been due if the sale had been sitused to the tax jurisdiction

in which the purchaser received the property or service.

A refund is authorized under this division only if the

i nvoice or other sinilar docunent provided to the purchaser at the
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time of the sale includes the notice required under division
(1)(1) of this section

Ref unds shall be filed directly with the tax conmi ssioner and
clainmed in the manner prescribed by section 5739.07 of the Revised
Code.

(3) A purchaser of tangible personal property froma vendor
permitted to situs its sales under this section that renpves the
property fromthe tax jurisdiction in which the resident received
the property is liable for additional tax in an anobunt equal to
the excess of the tax that would have been due on the sale if the
sal e had been sitused to the tax jurisdiction to which the
purchaser renoved the property over the tax that the vendor

collected and remtted on the sale.

(4) Nothing in this section relieves a person claimng to be
aut hori zed to situs sales under this section, but not so
authorized, fromliability for tax, penalty, interest, or
addi tional charges inposed under this chapter for failure to
collect the ambunt of tax lawfully due applying the situsing
provi sions of divisions (C) to (1) of section 5739.033 of the
Revi sed Code.

(5) For the purposes of division (I) of this section,
"delivery sale" has the same neaning as in section 5739.033 of the
Revi sed Code, and "tax jurisdiction" has the sanme neaning as in
section 5739. 24 of the Revised Code.

Sec. 5739.17. (A) No person shall engage in making retail
sal es subject to a tax inposed by or pursuant to section 5739.02
5739. 021, 5739.023, or 5739.026 of the Revised Code as a business
W thout having a |icense therefor, except as otherwi se provided in
divisions (A (1), (2), and (3) of this section.

(1) In the dissolution of a partnership by death, the
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surviving partner nay operate under the |license of the partnership

for a period of sixty days.

(2) The heirs or legal representatives of deceased persons,
and receivers and trustees in bankruptcy, appointed by any
conmpetent authority, may operate under the license of the person

SO0 succeeded in possession.

(3) Two or nore persons who are not partners may operate a
singl e place of business under one |icense. In such case neither
the retirenment of any such person from business at that place of
busi ness, nor the entrance of any person, under an existing
arrangenent, shall affect the license or require the issuance of a
new | icense, unless the person retiring fromthe business is the

i ndi vi dual naned on the vendor's |icense.

Except as otherw se provided in this section, each applicant
for a license shall nmake out and deliver to the county auditor of
each county in which the applicant desires to engage in business,
upon a bl ank to be furnished by such auditor for that purpose, a
st at enent showi ng the nane of the applicant, each place of
business in the county where the applicant will make retail sal es,
the nature of the business, and any other information the tax
comni ssi oner reasonably prescribes in the formof a statenment

prescribed by the comm ssioner.

At the tinme of naking the application, the applicant shall
pay into the county treasury a license fee in the sum of
twenty-five dollars for each fixed place of business in the county
that will be the situs of retail sales. Upon receipt of the
application and exhibition of the county treasurer's receipt,
showi ng the paynent of the |icense fee, the county auditor shal
issue to the applicant a license for each fixed place of business
designated in the application, authorizing the applicant to engage
in business at that location. If a vendor's identity changes, the

vendor shall apply for a new license. If a vendor wi shes to nove
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an existing fixed place of business to a new location within the
same county, the vendor shall obtain a new vendor's |icense or
subnit a request to the tax commr ssioner to transfer the existing
vendor's license to the new | ocati on. When the new | ocati on has
been verified as being within the same county, the conmm ssioner
shal | authorize the transfer and notify the county auditor of the
change of location. If a vendor wi shes to nove an existing fixed
pl ace of business to another county, the vendor's license shal

not transfer and the vendor shall obtain a new vendor's |icense
fromthe county in which the business is to be |ocated. The form
of the license shall be prescribed by the conmi ssioner. The fees

collected shall be credited to the general fund of the county.

The tax comm ssioner may establish or participate in a
regi stration system whereby any vendor rmay obtain a vendor's
license by submitting to the comr ssioner a vendor's |icense
application and a license fee of twenty-five dollars for each
fi xed place of business at which the vendor intends to nmake retail
sales. Under this registration system the conmnm ssioner shal
i ssue a vendor's license to the applicant on behalf of the county
audi tor of the county in which the applicant desires to engage in
busi ness, and shall forward a copy of the application and |icense
fee to that county. Al such license fees received by the
conm ssioner for the issuance of vendor's licenses shall be
deposited into the vendor's license application fund, which is
hereby created in the state treasury. The comni ssioner shall
certify to the director of budget and managenent within ten
busi ness days after the close of a nonth the license fees to be
transmitted to each county fromthe vendor's |icense application
fund for vendor's license applications received by the
conmmi ssioner during that nonth. License fees transnitted to a
county for which paynent was not received by the conmm ssioner may
be netted against a future distribution to that county, including

di stributions nade pursuant to section 5739.21 of the Revised
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Code.

A vendor that nmakes retail sales subject to tax under Chapter
5739. of the Revised Code pursuant to a permit issued by the
di vision of liquor control shall obtain a vendor's license in the
identical name and for the identical address as shown on the

permt.

Except as otherwi se provided in this section, if a vendor has
no fixed place of business and sells froma vehicle, each vehicle
intended to be used within a county constitutes a place of

busi ness for the purpose of this section.

(B) As used in this division, "transient vendor" neans any
person who nmakes sal es of tangible personal property from vendi ng
machi nes | ocated on | and owned by others, who |eases titled notor
vehicles, titled watercraft, or titled outboard notors, who
ef fectuates | eases that are taxed according to division (A)(2) of
section 5739.02 of the Revised Code, or who, in the usual course
of the person's business, transports inventory, stock of goods, or
simlar tangible personal property to a tenmporary place of
busi ness or tenporary exhibition, show, fair, flea nmarket, or
simlar event in a county in which the person has no fixed pl ace
of business, for the purpose of making retail sales of such
property. A "tenporary place of business" neans any public or
qguasi - public place including, but not Iimted to, a hotel, room ng
house, storeroom building, part of a building, tent, vacant |ot,
railroad car, or notor vehicle that is tenmporarily occupied for
the purpose of naking retail sales of goods to the public. A place
of business is not tenporary if the same person conducted business
at the place continuously for nore than six nonths or occupied the
preni ses as the person's pernanent residence for nore than six
nonths, or if the person intends it to be a fixed place of

busi ness.

Any transient vendor, in lieu of obtaining a vendor's |icense
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under division (A) of this section for counties in which the
transi ent vendor has no fixed place of business, may apply to the
tax comni ssioner, on a formprescribed by the commi ssioner, for a
transi ent vendor's license. The transient vendor's |icense

aut hori zes the transient vendor to make retail sales in any county
in which the transient vendor does not maintain a fixed place of
busi ness. Any hol der of a transient vendor's |icense shall not be
required to obtain a separate vendor's license fromthe county
auditor in that county. Upon the conmi ssioner's determnination that
an applicant is a transient vendor, the applicant shall pay a
license fee in the anmount of twenty-five dollars, at which tine
the tax conmi ssioner shall issue the |license. The tax conm ssioner
may require a vendor to be licensed as a transient vendor if, in
the opinion of the comm ssioner, such licensing is necessary for

the efficient adm nistration of the tax.

Any holder of a valid transient vendor's |icense nay nake
retail sales at a tenporary place of business or tenporary
exhi bition, show, fair, flea narket, or sinmilar event, held
anywhere in the state without conmplying with any provision of
section 311.37 of the Revised Code. Any holder of a valid vendor's
license nay nmake retail sales as a transient vendor at a tenporary
pl ace of business or tenporary exhibition, show, fair, flea
market, or simlar event held in any county in which the vendor
mai ntains a fixed place of business for which the vendor holds a

vendor's |icense without obtaining a transient vendor's |icense.

(C As used in this division, "service vendor" neans any
person who, in the usual course of the person's business, sells
services described in division (B)(3)(e), (f), (g), (h), (i), (j),
(k), (1), (M, &) or £(s) of section 5739.01 of the Revised
Code.

Every service vendor shall make application to the tax

conm ssioner for a service vendor's license. Each applicant shal
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pay a |license fee in the amount of twenty-five dollars. Upon the
conmi ssioner's determ nation that an applicant is a service vendor
and paynment of the fee, the commissioner shall issue the applicant

a service vendor's |license.

Only sales described in division (B)(3)(e), (f), (g), (h),
(i), (), (k), (1), (M, &) or (s) of section 5739.01 of the
Revi sed Code nay be nmade under authority of a service vendor's
license, and that |icense authorizes sales to be nmade at any pl ace
inthis state. Any service vendor who nakes sal es of other
services or tangible personal property subject to the sales tax
al so shall be licensed under division (A), (B), or (D) of this

section.

(D) As used in this division, "delivery vendor" neans any
vendor who engages in one or nore of the activities described in
divisions (D)(1) to (4) of this section, and who nmi ntai ns no
store, showoom or simlar fixed place of business or other
| ocati on where nerchandise regularly is offered for sale or
di spl ayed or shown in catal ogs for selection or pick-up by
consuners, or where consuners bring goods for repair or other

servi ce.

(1) The vendor nekes retail sales of tangible personal
property;

(2) The vendor rents or |leases, at retail, tangible personal
property, except titled notor vehicles, titled watercraft, or

titled outboard notors;

(3) The vendor provides a service, at retail, described in
division (B)(3)(a), (b), (c), or (d) of section 5739.01 of the
Revi sed Code; or

(4) The vendor nekes retail sales of warranty, maintenance or
service contracts, or simlar agreenents as described in division
(B)(7) of section 5739.01 of the Revised Code.
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A transient vendor or a seller registered pursuant to section

5741.17 of the Revised Code is not a delivery vendor.

Del i very vendors shall apply to the tax comi ssioner, on a
form prescribed by the comm ssioner, for a delivery vendor's
license. Each applicant shall pay a |license fee of twenty-five
dollars for each delivery vendor's license, to be credited to the
general revenue fund. Upon the comm ssioner's determ nation that
the applicant is a delivery vendor, the comi ssioner shall issue
the license. A delivery vendor's license authorizes retail sales
to be made t hroughout the state. Al sales of the vendor nust be
reported under the delivery license. The conm ssioner may require
a vendor to be licensed as a delivery vendor if, in the opinion of
t he conmmi ssioner, such licensing is necessary for the efficient
adm ni stration of the tax. The conm ssioner shall not issue a
delivery vendor license to a vendor who holds a |icense issued

under division (A) of this section

(E) Any transient vendor who is issued a |license pursuant to
this section shall display the license or a copy of it
prominently, in plain view, at every place of business of the
transi ent vendor. Every owner, organizer, or pronoter who operates
a fair, flea nmarket, show, exhibition, convention, or simlar
event at which transient vendors are present shall keep a
compr ehensive record of all such vendors, listing the vendor's
nane, permanent address, vendor's |license nunber, and the type of
goods sold. Such records shall be kept for four years and shall be

open to inspection by the tax conm ssioner.

Section 2. That existing sections 5739.01, 5739.02, 5739. 035,
and 5739.17 of the Revised Code are hereby repeal ed.

Section 3. That the anmendnent by this act of sections
5739. 01, 5739.02, 5739.035, and 5739.17 of the Revised Code
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applies to sales occurring on or after January 1, 2009. 1854
Section 4. The anendment of section 5739.035 of the Revised 1855
Code is not intended to supersede the earlier repeal, with del ayed 1856

effective date, of that section. 1857



