As Introduced

127th General Assembly
Regular Session H. B. No. 61
2007-2008

Representative Ujvagi

Cosponsors: Representatives Dodd, Brown, McGregor, J., Skindell,

Stebelton, Strahorn, Yuko, Koziura

A BILL

To amend sections 3109.04 and 3109. 041 of the Revised
Code to prohibit a juvenile court from naking
custody determinations or nodifications in a case
in which one of the parents is called to active
mlitary service with any reserve conponent of the

United States arned forces or Chio militia

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 3109.04 and 3109. 041 of the Revi sed

Code be anended to read as foll ows:

Sec. 3109.04. (A In any divorce, |egal separation, or
annul ment proceeding and in any proceeding pertaining to the
all ocation of parental rights and responsibilities for the care of
a child, upon hearing the testinony of either or both parents and
considering any nediation report filed pursuant to section
3109. 052 of the Revised Code and in accordance with sections
3127.01 to 3127.53 of the Revised Code, the court shall allocate
the parental rights and responsibilities for the care of the m nor
children of the marriage. Subject to division (D)(2) of this

section, the court may all ocate the parental rights and
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responsibilities for the care of the children in either of the

fol |l owi ng ways:

(1) If neither parent files a pleading or notion in
accordance with division (G of this section, if at |east one
parent files a pleading or notion under that division but no
parent who filed a pleading or notion under that division also
files a plan for shared parenting, or if at |east one parent files
both a pleading or notion and a shared parenting plan under that
di vision but no plan for shared parenting is in the best interest
of the children, the court, in a manner consistent with the best
interest of the children, shall allocate the parental rights and
responsibilities for the care of the children primarily to one of
the parents, designate that parent as the residential parent and
the | egal custodian of the child, and divide between the parents
the other rights and responsibilities for the care of the
children, including, but not linmited to, the responsibility to
provi de support for the children and the right of the parent who
is not the residential parent to have continuing contact with the

chil dren.

(2) If at least one parent files a pleading or notion in
accordance with division (G of this section and a plan for shared
parenting pursuant to that division and if a plan for shared
parenting is in the best interest of the children and is approved
by the court in accordance with division (D)(1) of this section
the court may all ocate the parental rights and responsibilities
for the care of the children to both parents and i ssue a shared
parenting order requiring the parents to share all or sonme of the
aspects of the physical and | egal care of the children in
accordance with the approved plan for shared parenting. If the
court issues a shared parenting order under this division and it
is necessary for the purpose of receiving public assistance, the

court shall designate which one of the parents' residences is to
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serve as the child' s honme. The child support obligations of the
parents under a shared parenting order issued under this division
shall be deternined in accordance with Chapters 3119., 3121.,
3123., and 3125. of the Revised Code.

(B) (1) Wien making the allocation of the parental rights and
responsibilities for the care of the children under this section
in an original proceeding or in any proceeding for nodification of
a prior order of the court namking the allocation, the court shal
take into account that which would be in the best interest of the
children. In determining the child' s best interest for purposes of
making its allocation of the parental rights and responsibilities
for the care of the child and for purposes of resolving any issues
related to the making of that allocation, the court, inits
di scretion, may and, upon the request of either party, shal
interview in chanbers any or all of the involved children
regardi ng their wi shes and concerns with respect to the

al | ocati on.

(2) If the court interviews any child pursuant to division

(B)(1) of this section, all of the follow ng apply:

(a) The court, in its discretion, may and, upon the notion of

ei ther parent, shall appoint a guardian ad litemfor the child.

(b) The court first shall determ ne the reasoning ability of
the child. If the court determ nes that the child does not have
sufficient reasoning ability to express the child' s w shes and
concern with respect to the allocation of parental rights and
responsibilities for the care of the child, it shall not determ ne
the child s wi shes and concerns with respect to the allocation. If
the court determines that the child has sufficient reasoning
ability to express the child s wishes or concerns with respect to
the allocation, it then shall determ ne whet her, because of
special circunmstances, it would not be in the best interest of the

child to deternmine the child s wi shes and concerns with respect to
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the allocation. If the court determ nes that, because of special
circunstances, it would not be in the best interest of the child
to determine the child s wishes and concerns with respect to the
allocation, it shall not determnmine the child s w shes and concerns
with respect to the allocation and shall enter its witten
findings of fact and opinion in the journal. If the court
determines that it would be in the best interests of the child to
determine the child s wi shes and concerns with respect to the

all ocation, it shall proceed to nake that determination

(c) The interview shall be conducted in chanbers, and no
person other than the child, the child s attorney, the judge, any
necessary court personnel, and, in the judge's discretion, the
attorney of each parent shall be permtted to be present in the

chanbers during the interview

(3) No person shall obtain or attenpt to obtain froma child
a witten or recorded statenent or affidavit setting forth the
child' s wi shes and concerns regarding the allocation of parental
rights and responsibilities concerning the child. No court, in
determining the child s best interest for purposes of making its
al l ocation of the parental rights and responsibilities for the
care of the child or for purposes of resolving any issues rel ated
to the naking of that allocation, shall accept or consider a
witten or recorded statement or affidavit that purports to set

forth the child' s wi shes and concerns regardi ng those matters.

(C Prior to trial, the court nmay cause an investigation to
be made as to the character, famly relations, past conduct,
earning ability, and financial worth of each parent and nmay order
the parents and their mnor children to submt to nedical
psychol ogi cal, and psychiatric exam nations. The report of the
i nvestigation and exani nati ons shall be nade available to either
parent or the parent's counsel of record not |less than five days

before trial, upon witten request. The report shall be signed by
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the investigator, and the investigator shall be subject to
cross-exam nation by either parent concerning the contents of the
report. The court may tax as costs all or any part of the expenses

for each investigation

If the court determines that either parent previously has
been convicted of or pleaded guilty to any crimnal offense
i nvolving any act that resulted in a child being a neglected
child, that either parent previously has been determined to be the
perpetrator of the neglectful act that is the basis of an
adjudication that a child is a neglected child, or that there is
reason to believe that either parent has acted in a manner
resulting in a child being a neglected child, the court shal
consider that fact against nam ng that parent the residential
parent and agai nst granting a shared parenting decree. Wen the
court allocates parental rights and responsibilities for the care
of children or determ nes whether to grant shared parenting in any
proceeding, it shall consider whether either parent has been
convicted of or pleaded guilty to a violation of section 2919. 25
of the Revised Code involving a victimwho at the tinme of the
commi ssion of the offense was a nmenber of the fam |y or househol d
that is the subject of the proceeding, has been convicted of or
pl eaded guilty to any other offense involving a victimwho at the
time of the conmi ssion of the offense was a nenber of the famly
or household that is the subject of the proceedi ng and caused
physi cal harmto the victimin the comm ssion of the offense, or
has been determned to be the perpetrator of the abusive act that
is the basis of an adjudication that a child is an abused child.
If the court determ nes that either parent has been convicted of
or pleaded guilty to a violation of section 2919.25 of the Revised
Code involving a victimwho at the tine of the comm ssion of the
of fense was a nenber of the fanmily or household that is the
subj ect of the proceeding, has been convicted of or pleaded guilty

to any other offense involving a victimwho at the tinme of the
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conm ssion of the offense was a nenber of the famly or househol d
that is the subject of the proceeding and caused physical harmto
the victimin the comm ssion of the offense, or has been

determ ned to be the perpetrator of the abusive act that is the
basis of an adjudication that a child is an abused child, it my
designate that parent as the residential parent and may issue a
shared parenting decree or order only if it determines that it is
in the best interest of the child to nane that parent the
residential parent or to issue a shared parenting decree or order
and it makes specific witten findings of fact to support its

determ nati on.

(D)(1)(a) Upon the filing of a pleading or notion by either
parent or both parents, in accordance with division (G of this
section, requesting shared parenting and the filing of a shared
parenting plan in accordance with that division, the court shal
comply with division (D)(1)(a)(i), (ii), or (iii) of this section

whi chever is applicable:

(i) If both parents jointly nmake the request in their
pl eadings or jointly file the notion and also jointly file the
pl an, the court shall review the parents' plan to determine if it
is in the best interest of the children. If the court deterni nes
that the plan is in the best interest of the children, the court
shall approve it. If the court determines that the plan or any
part of the plan is not in the best interest of the children, the
court shall require the parents to nake appropriate changes to the
plan to neet the court's objections to it. If changes to the plan
are made to neet the court's objections, and if the new plan is in
the best interest of the children, the court shall approve the
plan. If changes to the plan are not made to neet the court's
objections, or if the parents attenpt to make changes to the plan
to nmeet the court's objections, but the court determ nes that the

new plan or any part of the new plan still is not in the best
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interest of the children, the court nay reject the portion of the
parents' pleadings or deny their notion requesting shared
parenting of the children and proceed as if the request in the

pl eadi ngs or the notion had not been made. The court shall not
approve a plan under this division unless it determ nes that the

plan is in the best interest of the children.

(ii) If each parent makes a request in the parent's pleadings
or files a notion and each also files a separate plan, the court
shall review each plan filed to deternine if either is in the best
interest of the children. If the court determ nes that one of the
filed plans is in the best interest of the children, the court may
approve the plan. If the court determines that neither filed plan
is in the best interest of the children, the court nay order each
parent to subnit appropriate changes to the parent's plan or both
of the filed plans to neet the court's objections, or may sel ect
one of the filed plans and order each parent to subnmit appropriate
changes to the selected plan to neet the court's objections. If
changes to the plan or plans are subnitted to neet the court's
objections, and if any of the filed plans with the changes is in
the best interest of the children, the court may approve the plan
with the changes. |If changes to the plan or plans are not
subnitted to neet the court's objections, or if the parents subnit
changes to the plan or plans to neet the court's objections but
the court deternmines that none of the filed plans with the
subnitted changes is in the best interest of the children, the
court may reject the portion of the parents' pleadings or deny
their notions requesting shared parenting of the children and
proceed as if the requests in the pleadings or the notions had not
been nmade. If the court approves a plan under this division,
either as originally filed or with submtted changes, or if the
court rejects the portion of the parents' pleadings or denies
their notions requesting shared parenting under this division and

proceeds as if the requests in the pleadings or the notions had
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not been made, the court shall enter in the record of the case
findings of fact and conclusions of law as to the reasons for the
approval or the rejection or denial. Division (D) (1)(b) of this
section applies in relation to the approval or disapproval of a

pl an under this division.

(iii) If each parent makes a request in the parent's
pl eadings or files a notion but only one parent files a plan, or
if only one parent nmkes a request in the parent's pleadings or
files a notion and also files a plan, the court in the best
interest of the children nmay order the other parent to file a plan
for shared parenting in accordance with division (G of this
section. The court shall review each plan filed to determne if
any plan is in the best interest of the children. If the court
determ nes that one of the filed plans is in the best interest of
the children, the court nmay approve the plan. |If the court
determines that no filed plan is in the best interest of the
children, the court may order each parent to subnit appropriate
changes to the parent's plan or both of the filed plans to neet
the court's objections or nay select one filed plan and order each
parent to submit appropriate changes to the selected plan to neet
the court's objections. If changes to the plan or plans are
subnitted to neet the court's objections, and if any of the filed
plans with the changes is in the best interest of the children,
the court may approve the plan with the changes. If changes to the
pl an or plans are not submitted to neet the court's objections, or
if the parents subnmit changes to the plan or plans to neet the
court's objections but the court determ nes that none of the filed
plans with the subnitted changes is in the best interest of the
children, the court may reject the portion of the parents’
pl eadi ngs or deny the parents' notion or reject the portion of the
parents' pleadings or deny their notions requesting shared
parenting of the children and proceed as if the request or

requests or the notion or notions had not been nade. If the court
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approves a plan under this division, either as originally filed or
with submitted changes, or if the court rejects the portion of the
pl eadi ngs or denies the notion or notions requesting shared
parenting under this division and proceeds as if the request or
requests or the notion or notions had not been made, the court
shall enter in the record of the case findings of fact and
conclusions of law as to the reasons for the approval or the
rejection or denial. Division (D)(1)(b) of this section applies in
relation to the approval or disapproval of a plan under this

di vi si on.

(b) The approval of a plan under division (D)(1)(a)(ii) or
(iii) of this section is discretionary with the court. The court
shall not approve nore than one plan under either division and
shal | not approve a plan under either division unless it
determines that the plan is in the best interest of the children.
If the court, under either division, does not deternine that any
filed plan or any filed plan with subnmitted changes is in the best

interest of the children, the court shall not approve any pl an.

(c) Whenever possible, the court shall require that a shared
parenting plan approved under division (D) (21)(a)(i), (ii), or
(iii) of this section ensure the opportunity for both parents to
have frequent and continuing contact with the child, unless
frequent and continuing contact with any parent would not be in

the best interest of the child.

(d) If a court approves a shared parenting plan under
division (D (1)(a)(i), (ii), or (iii) of this section, the
approved plan shall be incorporated into a final shared parenting
decree granting the parents the shared parenting of the children
Any final shared parenting decree shall be issued at the same tine
as and shall be appended to the final decree of dissolution,

di vorce, annul nent, or |egal separation arising out of the action

out of which the question of the allocation of parental rights and
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responsibilities for the care of the children arose.

No provisional shared parenting decree shall be issued in
relation to any shared parenting plan approved under division
(D(1)(a)(i), (ii), or (iii) of this section. A final shared
parenting decree issued under this division has inmedi ate effect
as a final decree on the date of its issuance, subject to

nodi fication or termnation as authorized by this section

(2) If the court finds, with respect to any child under
ei ghteen years of age, that it is in the best interest of the
child for neither parent to be designated the residential parent
and | egal custodian of the child, it nmay conmt the child to a
relative of the child or certify a copy of its findings, together
with as nmuch of the record and the further information, in
narrative formor otherwise, that it considers necessary or as the
juvenile court requests, to the juvenile court for further
proceedi ngs, and, upon the certification, the juvenile court has

excl usive jurisdiction

(BE)(1)(a) The court shall not nodify a prior decree
al l ocating parental rights and responsibilities for the care of
children unless it finds, based on facts that have arisen since
the prior decree or that were unknown to the court at the tine of
the prior decree, that a change has occurred in the circunstances
of the child, the child s residential parent, or either of the
parents subject to a shared parenting decree, and that the
nodi fication is necessary to serve the best interest of the child.
In applying these standards, the court shall retain the
residential parent designated by the prior decree or the prior
shared parenting decree, unless a nodification is in the best

interest of the child and one of the follow ng applies:

(i) The residential parent agrees to a change in the
residential parent or both parents under a shared parenting decree

agree to a change in the designation of residential parent.
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(ii) The child, with the consent of the residential parent or
of both parents under a shared parenting decree, has been
integrated into the fanmly of the person seeking to becone the

residential parent.

(iii) The harmlikely to be caused by a change of environnent
i s outwei ghed by the advantages of the change of environment to
the child.

(b) One or both of the parents under a prior decree
all ocating parental rights and responsibilities for the care of
children that is not a shared parenting decree may file a notion
requesting that the prior decree be nodified to give both parents
shared rights and responsibilities for the care of the children
The notion shall include both a request for nodification of the
prior decree and a request for a shared parenting order that
complies with division (G of this section. Upon the filing of the
notion, if the court determines that a nodification of the prior
decree is authorized under division (E)(1)(a) of this section, the
court may nodify the prior decree to grant a shared parenting
order, provided that the court shall not nmodify the prior decree
to grant a shared parenting order unless the court conplies with
divisions (A) and (D)(1) of this section and, in accordance wth
those divisions, approves the subnmitted shared parenting plan and
determ nes that shared parenting would be in the best interest of

the chil dren.

(2) I'n addition to a nodification authorized under division
(E)(1) of this section

(a) Both parents under a shared parenting decree jointly may
nodify the ternms of the plan for shared parenting approved by the
court and incorporated by it into the shared parenting decree.
Modi ficati ons under this division nay be nmade at any tine. The
nodi fications to the plan shall be filed jointly by both parents

with the court, and the court shall include themin the plan,
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unl ess they are not in the best interest of the children. If the
nodi fications are not in the best interests of the children, the
court, inits discretion, may reject the nodifications or make
nodi fications to the proposed nodifications or the plan that are
in the best interest of the children. Mdifications jointly

subm tted by both parents under a shared parenting decree shall be
effective, either as originally filed or as nodified by the court,
upon their inclusion by the court in the plan. Mdifications to
the plan nade by the court shall be effective upon their inclusion

by the court in the plan

(b) The court may nmodify the ternms of the plan for shared
parenting approved by the court and incorporated by it into the
shared parenting decree upon its own notion at any tinme if the
court determnes that the nodifications are in the best interest
of the children or upon the request of one or both of the parents
under the decree. Modifications under this division my be nade at
any tinme. The court shall not nmake any nodification to the plan
under this division, unless the nodification is in the best

i nterest of the children.

(c) The court may termnate a prior final shared parenting
decree that includes a shared parenting plan approved under
division (D)(1)(a)(i) of this section upon the request of one or
both of the parents or whenever it determ nes that shared
parenting is not in the best interest of the children. The court
may terminate a prior final shared parenting decree that includes
a shared parenting plan approved under division (D)(1)(a)(ii) or
(iii) of this section if it determ nes, upon its own notion or
upon the request of one or both parents, that shared parenting is
not in the best interest of the children. If nodification of the
ternms of the plan for shared parenting approved by the court and
incorporated by it into the final shared parenting decree is

attenpted under division (E)(2)(a) of this section and the court
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rejects the nodifications, it may termnate the final shared
parenting decree if it determ nes that shared parenting is not in

the best interest of the children.

(d) Upon the termination of a prior final shared parenting
decree under division (E)(2)(c) of this section, the court shal

proceed and issue a nodified decree for the allocation of parental

rights and responsibilities for the care of the children under the

st andards applicabl e under divisions (A, (B), and (C) of this
section as if no decree for shared parenting had been granted and

as if no request for shared parenting ever had been nade.

(F)(1) In determ ning the best interest of a child pursuant
to this section, whether on an original decree allocating parental
rights and responsibilities for the care of children or a
nodi fi cation of a decree allocating those rights and
responsibilities, the court shall consider all relevant factors,

i ncluding, but not linmted to:

(a) The wishes of the child's parents regarding the child's

care;

(b) If the court has interviewed the child in chanbers
pursuant to division (B) of this section regarding the child's
w shes and concerns as to the allocation of parental rights and
responsibilities concerning the child, the w shes and concerns of

the child, as expressed to the court;

(c) The child's interaction and interrelationship with the
child' s parents, siblings, and any other person who may

significantly affect the child s best interest;

(d) The child's adjustnment to the child s hone, school, and

comruni ty;

(e) The nental and physical health of all persons involved in

the situation;
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(f) The parent nore likely to honor and facilitate
court-approved parenting tine rights or visitation and

compani onshi p rights;

(g) Whether either parent has failed to nake all child
support paynents, including all arrearages, that are required of
that parent pursuant to a child support order under which that

parent is an obligor;

(h) Whether either parent previously has been convicted of or
pl eaded guilty to any crimnal offense involving any act that
resulted in a child being an abused child or a neglected child;
whet her either parent, in a case in which a child has been
adj udi cated an abused child or a neglected child, previously has
been determ ned to be the perpetrator of the abusive or negl ectful
act that is the basis of an adjudication; whether either parent
previously has been convicted of or pleaded guilty to a violation
of section 2919.25 of the Revised Code involving a victi mwho at
the tine of the comm ssion of the offense was a nenber of the
famly or household that is the subject of the current proceeding;
whet her either parent previously has been convicted of or pleaded
guilty to any offense involving a victimwho at the tine of the
comr ssion of the offense was a nmenber of the famly or househol d
that is the subject of the current proceedi ng and caused physi cal
harmto the victimin the conm ssion of the offense; and whet her
there is reason to believe that either parent has acted in a
manner resulting in a child being an abused child or a negl ected
chil d;

(i) Wiether the residential parent or one of the parents
subject to a shared parenting decree has continuously and
wllfully denied the other parent's right to parenting tine in

accordance with an order of the court;

(j) Whether either parent has established a residence, or is

pl anning to establish a residence, outside this state.
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(2) In determ ning whether shared parenting is in the best
interest of the children, the court shall consider all relevant
factors, including, but not Iinited to, the factors enunerated in
division (F)(1) of this section, the factors enunerated in section
3119. 23 of the Revised Code, and all of the follow ng factors:

(a) The ability of the parents to cooperate and make

decisions jointly, with respect to the children;

(b) The ability of each parent to encourage the sharing of
| ove, affection, and contact between the child and the other

par ent ;

(c) Any history of, or potential for, child abuse, spouse
abuse, other donestic violence, or parental kidnapping by either

par ent ;

(d) The geographic proximty of the parents to each other, as
the proxinmty relates to the practical considerations of shared

parenti ng;

(e) The recommendati on of the guardian ad |item of the child,

if the child has a guardian ad litem

(3) When allocating parental rights and responsibilities for
the care of children, the court shall not give preference to a

parent because of that parent's financial status or condition.

(G Either parent or both parents of any children may file a
pl eading or notion with the court requesting the court to grant
bot h parents shared parental rights and responsibilities for the
care of the children in a proceeding held pursuant to division (A)
of this section. If a pleading or notion requesting shared
parenting is filed, the parent or parents filing the pleading or
notion also shall file with the court a plan for the exercise of
shared parenting by both parents. If each parent files a pleading
or notion requesting shared parenting but only one parent files a

plan or if only one parent files a pleading or notion requesting
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shared parenting and also files a plan, the other parent as
ordered by the court shall file with the court a plan for the
exerci se of shared parenting by both parents. The plan for shared
parenting shall be filed with the petition for dissolution of
marriage, if the question of parental rights and responsibilities
for the care of the children arises out of an action for

di ssolution of marriage, or, in other cases, at a tine at |east
thirty days prior to the hearing on the issue of the parental
rights and responsibilities for the care of the children. A plan
for shared parenting shall include provisions covering all factors
that are relevant to the care of the children, including, but not
limted to, provisions covering factors such as physical |iving
arrangenents, child support obligations, provision for the
children's nedical and dental care, school placenent, and the
parent with which the children will be physically |ocated during
| egal holidays, school holidays, and ot her days of speci al

i mportance.

(H If an appeal is taken froma decision of a court that
grants or nodifies a decree allocating parental rights and
responsibilities for the care of children, the court of appeals

shal |l give the case calendar priority and handle it expeditiously.

(I)(1) The court shall stay any proceeding pertaining to the

allocation or nodification of parental rights and responsibilities

pursuant to this section if a parent who is a subject of the

allocation or nodification proceeding is called to active mlitary

service in the uniforned services. The court shall stay any

proceeding pertaining to the allocation or nodification of

parental rights and responsibilities pursuant to this section

until receipt of witten notice of the termnation of the parent's

active mlitary service provided pursuant to division (1)(2) of

this section. Nothing in this division shall prevent a court from

issuing an order tenporarily allocating or nodifying parental
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rights and responsibilities prior to staying proceedings in

accordance with this division.

(2) A parent who is called to active mlitary service in the

uni formed services and is a subject of any proceeding pertaining

to the allocation or nodification of parental rights and

responsi bilities pursuant to this section shall provide witten

notice of the date of ternmination of the parent's active mlitary

service to the court not later than the | ast day of the nobnth in

whi ch the service ends.

(3) The court shall not find active mlitary service in the

uni formed services to constitute a change in circunstances

justifving nodification of a prior decree pursuant to division (E)

of this section.

(J) As used in this section—abused.

(1) "Abused child" has the sane neaning as in section

2151. 031 of the Revised Code—and—neglected.

(2) "Active mlitary service" neans the performance of active

mlitary duty by a nenber of the uniforned services for a period

of nore than thirty days.

(3) "Neglected child" has the sane neaning as in section
2151. 03 of the Revised Code.

(4) "Uniforned services" neans the Chio organized mlitia

when engaged in full-tine national quard duty or any reserve

conponent of the arned forces of the United States.

H(K) As used in the Revised Code, "shared parenting" neans
that the parents share, in the manner set forth in the plan for
shared parenting that is approved by the court under division
(D)(1) and described in division (&-(L)(6) of this section, all or

sone of the aspects of physical and | egal care of their children.

H<-(L) For purposes of the Revised Code:
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(1) A parent who is granted the care, custody, and control of
a child under an order that was issued pursuant to this section
prior to April 11, 1991, and that does not provide for shared
parenting has "custody of the child" and "care, custody, and
control of the child" under the order, and is the "residentia
parent,"” the "residential parent and |l egal custodian," or the

"custodial parent"” of the child under the order

(2) A parent who primarily is allocated the parental rights
and responsibilities for the care of a child and who is designated
as the residential parent and | egal custodian of the child under
an order that is issued pursuant to this section on or after April
11, 1991, and that does not provide for shared parenting has
"custody of the child" and "care, custody, and control of the
child" under the order, and is the "residential parent,"” the
"residential parent and |egal custodian," or the "custodial

parent" of the child under the order.

(3) A parent who is not granted custody of a child under an
order that was issued pursuant to this section prior to April 11,
1991, and that does not provide for shared parenting is the

"parent who is not the residential parent," the "parent who is not
the residential parent and | egal custodian,” or the "noncust odi al

parent" of the child under the order.

(4) A parent who is not primarily allocated the parenta
rights and responsibilities for the care of a child and who i s not
desi gnated as the residential parent and | egal custodian of the
child under an order that is issued pursuant to this section on or
after April 11, 1991, and that does not provide for shared
parenting is the "parent who is not the residential parent,"” the
"parent who is not the residential parent and | egal custodian," or

the "noncustodial parent" of the child under the order.

(5) Unless the context clearly requires otherwi se, if an

order is issued by a court pursuant to this section and the order
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provides for shared parenting of a child, both parents have
"custody of the child" or "care, custody, and control of the
child" under the order, to the extent and in the manner specified

in the order.

(6) Unless the context clearly requires otherw se and except
as otherwi se provided in the order, if an order is issued by a
court pursuant to this section and the order provides for shared
parenting of a child, each parent, regardl ess of where the child
is physically located or with whomthe child is residing at a
particular point in time, as specified in the order, is the

"residential parent," the "residential parent and | ega

custodi an,” or the "custodial parent” of the child.

(7) Unless the context clearly requires otherw se and except
as otherwi se provided in the order, a designation in the order of
a parent as the residential parent for the purpose of deternining
the school the child attends, as the custodial parent for purposes
of claimng the child as a dependent pursuant to section 152(e) of
the "I nternal Revenue Code of 1986," 100 Stat. 2085, 26 U. S.C A
1, as anmended, or as the residential parent for purposes of
recei ving public assistance pursuant to division (A)(2) of this
section, does not affect the designation pursuant to division
(L) (6) of this section of each parent as the "residential

1

parent," the "residential parent and |l egal custodian," or the

"custodial parent" of the child.

Sec. 3109.041. (A) Parties to any custody decree issued
pursuant to section 3109.04 of the Revised Code prior to the
effeetive—date—ofthis—arendrent April 11, 1991, may file a notion

with the court that issued the decree requesting the issuance of a

shared parenting decree in accordance with division (G of section
3109. 04 of the Revised Code. Upon the filing of the notion, the

court shall deternmine whether to grant the parents shared rights
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and responsibilities for the care of the children in accordance
with divisions (A, (D(1), and (E)(1). _and (1) of section 3109. 04
of the Revi sed Code.

(B) A custody decree issued pursuant to section 3109. 04 of
the Revised Code prior to theeffective date of this anendrent
April 11, 1991, that granted joint care, custody, and control of

the children to the parents shall not be affected or invalidated
by, and shall not be construed as being affected or invalidated
by, the provisions of section 3109.04 of the Revised Code relative
to the granting of a shared parenting decree or a decree

al l ocating parental rights and responsibilities for the care of
children on and after the—effeective—date—-ofthis—armenrdrent April
11, 1991. The decree issued prior to the effective date of this
amendrent April 11, 1991 shall remain in full force and effect,

subject to nodification or term nation pursuant to section 3109. 04
of the Revised Code as that section exists on and after the
effective date of thisanmepdrent April 11, 1991

(C As used in this section, "joint custody" and "joint care,

custody, and control" have the sanme neaning as "shared parenting.”

Section 2. That existing sections 3109.04 and 3109.041 of the

Revi sed Code are hereby repeal ed.
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