As Passed by the Senate

127th General Assembly
Regular Session Sub. S. B. No. 117
2007-2008

Senator Jacobson

Cosponsors: Senators Miller, R., Spada, Buehrer, Mumper, Niehaus, Stivers,

Mason, Fedor, Harris, Coughlin, Wilson, Sawyer

A BILL

To anend section 153.64, to enact sections 1332. 21,
1332. 22, 1332.23, 1332.24, 1332.25, 1332. 26,
1332. 27, 1332.28, 1332.29, 1332.30, 1332. 31,
1332. 32, 1332.33, and 1332.34, and to repeal
sections 505.90, 505.91, and 505.92 of the Revised
Code to provide for the issuance of video service

aut hori zations by the Director of Commerce.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 153.64 be anended and sections
1332. 21, 1332.22, 1332.23, 1332.24, 1332.25, 1332.26, 1332.27,
1332. 28, 1332.29, 1332.30, 1332.31, 1332.32, 1332.33, and 1332.34

of the Revised Code be enacted to read as foll ows:

Sec. 153.64. (A) As used in this section:

(1) "Public inmprovenent" neans any construction,
reconstruction, inprovenent, enlargenent, alteration, or repair of
a buil ding, highway, drainage system water system road, street,
all ey, sewer, ditch, sewage di sposal plant, water works, and al

ot her structures or works of any nature by a public authority.

(2) "Public authority" includes the state, or a county,
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townshi p, municipal corporation, school district, or other
political subdivision, or any public agency, authority, board,
conmmi ssion, instrunentality, or special district of or in the
state or a county, township, mnunicipal corporation, schoo

district, or other political subdivision.

(3) "Underground utility facilities" includes any item buried
or placed bel ow ground or subnerged under water for use in
connection with the storage or conveyance of water or sewage; or
el ectronic, telephonic, or tel egraphic communications;
electricity; electric energy; petroleum products; manufactured,

m xed, or natural gas; synthetic or liquified natural gas; propane
gas; or other substances. "Underground utility facilities"
includes, but is not linited to, all operational underground

pi pes, sewers, tubing, conduits, cables, valves, lines, wres,
manhol es, and attachnents, whether owned by any public or private
or profit or nonprofit person, firm partnership, conpany,
corporation, joint stock association, joint venture, or voluntary
associ ati on, wherever organi zed or incorporated, except for a
private septic systemin a single- or double-fanmly dwelling
utilized only for that dwelling and not connected to any ot her

system

(4) "Underground utility protection service" neans a
notification center not an owner of an underground utility
facility, existing for the purpose of receiving notice frompublic
authorities and fromother persons that plan to prepare plans and
specifications for, or engage in, public inprovenents involving
di ggi ng, bl asting, excavating, or other underground construction
activities and distributing this information to its nenbers.

"Regi stered underground utility protection service" neans an
underground utility protection service registered with the
secretary of state and the public utilities conmm ssion of GChio

pursuant to division (F) of this section.
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(5) "Owner of underground utility facility" does not include
t el ephone conpani es classified as nediumor snmall under rule
4901-7-01 of the Chio Adm nistrative Code, owners of pipelines
that conduct |iquid petroleum products, or cable tel evision
conmpani es as—definedindivision{B) of section 505-90 of the
Revised—Cede to the extent that it requires nmenbership in an

underground utility protection service.

(6) "Construction area" neans the area delineated on the
pl ans and specifications for the public inprovenent w thin which

the work provided for in the contract will be perforned.

(B) I'n any public inmprovenent which nmay invol ve underground
utility facilities, the public authority, prior to preparing plans
and specifications, shall contact the regi stered underground
utility protection services and the owners of underground utility
facilities that are not nenbers of a registered underground
utility protection service for the existence and | ocation of al
underground utility facilities within the construction area. The
public authority shall include, in the plans and specifications
for such inprovenment, the identity and | ocation of the existing
underground utility facilities located in the construction area as
provided to the public authority by the owner of the underground
utility facility and the nane, address, and tel ephone nunber of
each owner of any underground utility facilities in the
construction area that does not subscribe to a registered
underground utility protection service. Any anticipated tenporary
or permanent rel ocation of underground utility facilities deened
necessary by the public authority shall be negotiated or arranged
by the public authority with the owners of the underground utility
facilities prior to the start of construction. If a tenporary or
permanent relocation of utility facilities is necessary, the owner
of the underground utility facility shall be given a reasonabl e

time to nove such utility facilities unless the contractor to whom
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the contract for a public inprovenent is awarded or its
subcontractor agrees with the owner of the underground utility
facility to coordinate relocation with construction operations.
The public authority, within ten cal endar days after award of a
contract for a public inprovenment, shall notify in witing all
owners of underground utility facilities known to be located in
the construction area of the public inprovenment of the nane and
address of the contractor to whomthe contract for the public

i mprovenment was awarded. Where notice is given in witing by
certified nail, the return receipt, signed by any person to whom

the notice is delivered, shall be conclusive proof of notice.

(© The contractor to whoma contract for a public
i mprovenent is awarded or its subcontractor, at |east two working
days, excluding Saturdays, Sundays, and |legal holidays, prior to
conmmenci ng construction operations in the construction area which
may i nvol ve underground utility facilities, shall cause notice to
be given to the registered underground utility protection services
and the owners of underground utility facilities shown on the
pl ans and specifications who are not nenbers of a registered
underground utility protection service, in witing, by telephone,
or in person. \Were notice is givenin witing by certified mail
the return receipt, signed by any person to whomthe notice is
delivered, shall be conclusive proof of notice. The owner of the
underground utility facility, within forty-eight hours, excluding
Sat ur days, Sundays, and | egal holidays, after notice is received,
shal | stake, mark, or otherw se designate the | ocation of the
underground utility facilities in the construction area in such a
manner as to indicate their course together with the approxinate
depth at which they were installed. The marking or |ocating shal
be coordinated to stay approximately two days ahead of the planned

construction.

(D) If the public authority fails to conply with the
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requirements of division (B) of this section, the contractor to
whomthe work is awarded or its subcontractor conplies with the
requirements of division (C) of this section, and the contractor
or its subcontractor encounters underground utility facilities in
the construction area that woul d have been shown on the plans and
speci fications for such inprovenent had the regi stered underground
utility protection service or owner of the underground utility
facility who is not a nenber of a registered underground utility
protection service whose nane, address, and tel ephone nunber is
provided by the public authority been contacted, then the
contractor, upon notification to the public authority, is entitled
to an increase to the contract price for itself or its
subcontractor for any additional work that nust be undertaken or
additional time that will be required and is entitled to an
extensi on of the conpletion date of the contract for the period of

time of any delays to the construction of the public inprovenent.

In the event of a dispute as to the application of this
section, procedures nay be commenced under the applicable terns of
the construction contract, or if the contract contains no
provision for final resolution of the dispute, pursuant to the

procedures for arbitration in Chapter 2711. of the Revised Code.

This section does not affect rights between the contractors
and the public authority for any increase in contract price or
additional time to performthe contract when the public authority

conplies with division (B) of this section

Any public authority who conplies with the requirenents of
division (B) of this section and any contractor or its
subcontractor who conplies with the requirenments of division (C
of this section shall not be responsible to the owner of the
underground utility facility if underground utility lines are
encountered not as marked in accordance with the provisions of

division (C) of this section by the owner of the underground
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utility facility, unless the contractor or its subcontractor has
actual notice of the underground utility facility. Except as noted
inthis division, this section does not affect rights between the
contractor or its subcontractor and the owner of the underground
utility facility for failure to mark or erroneously marking
utility lines. The public authority shall not nake as a

requi rement of any contract for public inprovenent any change in
responsibilities between the public authority and the owners of
the underground utility facilities in connection with damage,
injury, or loss to any property in connection w th underground

utility facilities.

The contractor or its subcontractor shall alert imediately
t he occupants of nearby prem ses as to any energency that he the

contractor or subcontractor may create or discover at or near such

prem ses. The contractor or its subcontractor shall report

i Mmedi ately to the owner or operator of the underground facility
any break or leak on its Iines or any dent, gouge, groove, or

ot her damage to such lines or to their coating or cathodic

protection, made or discovered in the course of their excavation

(E) This section does not affect rights between the public
authority and the owners of the underground utility facilities for
responsibility for costs involving renoval, relocation, or
protection of existing underground utility facilities, or for

costs for del ays occasi oned thereby.

(F) An underground utility protection service shall register
with the secretary of state and the public utilities com ssion of
Ohio, identifying its nanme, address, telephone nunber, nenbership,
and other pertinent information. The secretary of state and
comm ssion shall establish procedures for accepting such
regi strations and providing information about registrants to

public authorities on request.
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Sec. 1332.21. As used in sections 1332.21 to 1332.34 of the
Revi sed Code:

(A) "Access to video service" nmeans the capability of a video

service provider to provide video service at a househol d address

irrespective of whether an owner or |andlord or other responsible

person has granted entrance or a subscriber has ordered the

service.

(B) "Basic | ocal exchange service" has the sane nmeaning as in

section 4927.01 of the Revi sed Code.

(C) "Cable operator," "cable service," "cable system"

"franchise." and "franchising authority" have the sane neani hgs as

in the "Cabl e Conmmuni cations Policy Act of 1984." Pub. L. No.
98-549, 98 Stat. 2780, 2781, 47 U.S.C. 522, as anended by the
"Tel ecommuni cations Act of 1996," Pub. L. No. 104-104, 110 Stat.
56.

(D) "Conpetitive video service agreenent" neans any

agr eenent ., nenorandum of under st andi ng, or ot her docunent that

provides or has the effect of providing, whether or not as a

franchi se, authorization by a nunicipal corporation or township

for the provision of video service within its boundaries by a

person using telecomunications facilities to provide that

service.

(E) "Househol d" neans, consistent with the requl ations of the

United States census bureau, a house, an apartnent, a nobile hone,

a group of roonms, or a single roomthat is intended for occupancy

as separate living quarters. "Separate living quarters" are those

in which the occupants live and eat separately from any other

persons in the building and that have direct access fromthe

outside of the building or through a conmmon hall

(F) "Lowincone househol ds" neans those residenti al
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househol ds that are |ocated within the video service provider's

vi deo service area and have an average annual househol d i ncone of

less than thirty-five thousand doll ars based on United States

census bureau estinmates on January 1. 2007.

(G "PEG channel" neans a channel. for public, educati onal

and governnental progranmm ng. nade available by a video service

provi der or cable operator for noncommercial use.

(H "Tel econmuni cati ons service" has the sane nmeaning as in
the "Tel ecommuni cations Act of 1996," Pub. L. No. 104-104, Title
|, Section 3, 110 Stat. 60, 47 U.S.C_153.

(1) "Video programm ng" neans prodramr ng provided by, or

generally considered conparable to programm ng provided by, a

tel evision broadcast station, as set forth in the "Cable
Communi cations Policy Act of 1984," Pub. L. No. 98-549, 98 Stat.
2781, 47 U.S.C. 522.

(J) "Video service" neans the provision of video programm ng

over wires or cables |located at least in part in public

rights-of -way, regardless of the technology used to deliver that

programm ng. including internet protocol technology or any other

technol ogy. The term.includes cable service, but excludes video

programm ng provided to subscribers by a commercial nobile service

provider, as defined in the "Tel econmuni cati ons Act of 1996." Pub.

L. No. 104-104, Title VII, Sections 704(a) and 705, 110 Stat. 61,
151, 153, 47 U.S.C. 332; video programm ng provided solely as part

of and via a service that enables users to access content,

information, electronic nmuil, or other services offered over the

public internet; and signals distributed by a cable tel evision

systemto paying subscribers in the unincorporated area of a

township prior to Cctober 1, 1979, as authorized under section

505.91 of the Revised Code as that section existed prior to its

repeal by S.B. 117 of the 127th general assenbly., unless a

franchi se was subsequently issued to the sane conpany as
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aut hori zed under that section.

(K) "Video service area" neans the service area specified

pursuant to divisions (A and (B) of section 1332.25 of the
Revi sed Code.

(L) "Video service network" neans wires or cabl es and

associated facilities or conponents used to deliver video service

and i ncludes a cable system

(M _ "Video service provider" neans a person granted a vi deo

service authorization under sections 1332.21 to 1332.34 of the
Revi sed Code.

Sec. 1332.22. The general assenbly finds and declares all of

the following for the purposes of sections 1332.21 to 1332.34 of
the Revi sed Code:

(A) Video service brings significant daily benefits to this

state by providi ng news, education, and entertai nnent.

(B) This state's econony will be enhanced by investnent in

new comuni cati ons and vi deo progranmm ng infrastructure, including

fiber optic and internet protocol technol ogies.

(G Enhancing the existing broadband infrastructure and

increasi ng consuner _access to robust and reliable broadband

products and services are also inportant, statew de public

ur poses.

(D) To date, there has been only mninmal conpetitive entry by

t el ephone conpanies into the facilities-based video prodgrammi ng

narket in this state, in part. because |local franchise

requi renents may present barriers to entry.

(E) Increased conpetition in the provision of video service

will provide new and nore video progranm ng choices for consuners

in this state, and new providers have stated their desire to

supply that service.
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(F) The tine-to-market interval is critical for new entrants

seeking to conpete with incunbents.

(G Local franchise and other requirenents nay present

inordinate delays for new entrants.

(H This state can and should provide a uniformrequlatory

framewor k by which persons can rapidly and expeditiously provide

video service to residents of this state regardless of their

jurisdictional |ocations, which framework will pronote rapid

conpetitive entry into the video service market and encourage

additional, significant infrastructure investnent.

(1) Maintaining an existing franchise in cases where new

entrants obtain video service authorizations i s not appropriate

unl ess the i ncunbent chooses to maintain that franchise.

(J) The continued devel opnent of Chio's video service market

and pronotion of infrastructure investnent are matters of

statewi de concern and are properly subject to exercises of this

state's police power.

(K) By analogy to Am Financial Servs. Assn. et al. v.
Cleveland, 112 Chio St. 3d 170, 2006- Chi 0-6043, citing Canton v.
State, 95 Chio St.3d 149, 2002- Chi 0-2005, syll abus, sections
1332.21 to 1332.34 of the Revised Code are intended as a

conpr ehensi ve | eqgi sl ative enactnent operating unifornmy throughout

this state, setting forth police requlations, and prescribing a

rul e of conduct upon citizens generally.

Sec. 1332.23. (A) No person shall provide video service in

this state on or after the effective date of this section except

pursuant to a video service authorization issued under section

1332. 24 of the Revised Code or pursuant to the terns and

conditions of a franchise, conpetitive video service agreenent, or

ot her authorization only as provi ded under division (B)(1)(a) or
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(b) of this section. Such person includes a person operating or

proposing to operate a video service network using

t el econmuni cations facilities |ocated in public rights-of-way

pursuant to a certificate, a franchise other than a video service

aut hori zation, a conpetitive video service agreenent, an

ordi nance, or a resolution that authorizes constructi on and

operation of those facilities to provide teleconmunications

service.

(BY(1)(a) Solely at the option of a person that offers

service under _a franchise or conpetitive video service agreenent

in effect on the effective date of this section. the person may

continue on and after that date to provide service within the

franchi se area or the respective nunicipal corporation or

uni ncorporated area of a township pursuant to the terns and

condi tions of the franchi se or agreenent. except as otherw se

provided in section 1332.30 of the Revised Code. However, no such

franchi se or agreenent shall be renewed or extended beyond the

existing termof the franchise or agreenent or its earlier

termination pursuant to the terns and conditions of the respective

franchi se or agreenent.

(b) Any person that is providing video service in this state

on the effective date of this section pursuant to the ternms and

condi tions of an expired franchise or conpetitive video service

agreenent, or is otherwi se providing video service, has ninety

days beqginning on the effective date of this section to file an

application for a video service authorization under section
1332. 25 of the Revised Code.

(2) A person that offers service under a franchise or

conpetitive video service agreenment pursuant to division (B)(1)(a)

of this section may apply at any tine under section 1332.25 of the

Revi sed Code for a video service authorization to provide video

service within this state. Upon the effective date of the video
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service authorization, the franchise or conpetitive video service

agreenent terninates and no provision of that franchise or

agreenent i s enforceabl e.

(OGO Video service constitutes cable service over a cable

system for the purposes of sections 1332.01 to 1332.10 of the

Revi sed Code. A nunicipal corporation that receives a video

service provider fee described in section 1332.32 of the Revised

Code constitutes a nunicipal corporation that charges a franchise

fee and a video service authorization described in section 1332.24

of the Revised Code constitutes a franchi se between a cable

operator and a nuni cipal corporation for purposes of sections
4939. 05 and 4939.08 of the Revi sed Code.

Sec. 1332.24. (A (1) In accordance with section 1332. 25 of

the Revised Code, the director of commerce nay issue to any

person, or renew, a video service authorization, which

aut hori zati on confers on the person the authority to provi de video

service in its video service area; construct and operate a video

service network in, along., across., or on public rights-of-way for

the provision of video service; and. when necessary to provide

that service, exercise the power of a tel egraph conmpany under

section 4931.04 of the Revised Code. The termof a video service

aut hori zation or authorization renewal shall be ten vears.

(2) For the purposes of the "Cable Comuni cations Policy Act
of 1984.," Pub. L. No. 98-549, 98 Stat. 2779, 47 U.S.C. 521 et

seq., a video service authorization shall constitute a franchise

under that |law,_ and the director shall be the sole franchising

authority under that |aw for video service authorizations in this

state.

(B)(1) The director may investigate all eged violations of or

failures to conply with division (A of section 1332.23, division
(C) of section 1332.25, division (A, (B), or (C of section
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1332.27, division (A) of section 1332.28, division (A or (B) of
section 1332.29, or sections 1332.30 and 1332.31 of the Revised

Code, or conplaints concerning any such violation or failure.

Except as provided in this section, the director has no authority

to requlate video service in this state, including, but not

limted to, the rates, terns, or conditions of that service.

(2) In conducting an investigation under division (B)(1) of

this section, the director, by subpoena, nay conpel wi tnesses to

testify in relation to any matter over which the director has

jurisdiction and may require the production of any book, record,

or _other docunent pertaining to that natter. If a person fails to

file any statenent or report, obey any subpoena. give testinony,

produce any book, record., or other document as required by a

subpoena., or pernit photocopying of any book, record., or other

docunent subpoenaed, the court of common pleas of any county in

this state, upon application made to it by the director, shal

conpel obedi ence by attachnent proceedings for contenpt, as in the

case of di sobedience of the requirenents of a subpoena issued from

the court or a refusal to testify.

(3) If the director finds that a person has violated or

failed to conply with division (A) of section 1332.23, division
(G of section 1332.25, division (A). (B), or (C of section

1332. 27, division (A) of section 1332.28, division (A) or (B) of
section 1332.29, or sections 1332.30 and 1332. 31 of the Revised

Code. and the person has failed to cure the violation or failure

after reasonable, witten notice and reasonable tine to cure. the

director may apply to the court of comon pleas of any county in

this state for an order enjoining the activity or requiring

conpliance. Such an action shall be comrenced not |later than three

vears after the date the alleged violation or failure occurred or

was reasonably di scovered. Upon a showing by the director that the

person has engaged in a violation or failure to conply, the court
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shall grant an injunction, restraining order, or other appropriate

relief.

(G The public utilities conmm ssion has no authority over a

video service provider in its offering of video service or a cable

operator in its offering of cable or video service, or over any

person in its offering of video service pursuant to a conpetitive

vi deo servi ce agreenent.

Sec. 1332.25. (A An application made to the director of

commerce for a video service authorization under section 1332.24

of the Revised Code shall require and contain only the foll ow ng:

(1) Specification of the |ocation of the applicant's

principal place of business and the nanes of the applicant's

princi pal executive officers;

(2) Specification of the geographic and political boundaries

of the applicant's proposed video service area;

(3) A general description of the type or types of

technol ogi es the applicant will use to deliver the video

programm ng, which may include wireline, wireless, or any other

alternative technol ogy. subject., as applicable., to section 1332.29

of the Revised Code;

(4 An attestation that the applicant has filed or wll

tinely file with the federal communi cations conmm ssion all fornms

requi red by that agency in advance of offering video service in

this state;

(5) An attestation that the applicant will conmply with

applicable federal. state, and | ocal | aws;

(6) An attestation that the applicant is |leqgally,

financially, and technically qualified to provide video service;

(7) A description of the applicant's custoner conpl ai nt

handl i ng process. including policies on addressing custoner
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service issues, billing adjustnents, and communi cation wth

governnment officials regarding custoner conplaints, and a | ocal or

toll-free tel ephone nunber at which a custoner nmay contact the

appli cant.

(B) For the purpose of division (A (2) of this section:

(1) The video service areas of video service providers may

over| ap.

(2) A specified video service area shall be coextensive with

nuni ci pal , townshi p uni ncorporated area, or county boundari es,

except as authorized under division (B)(3) or (4) of this section,

but nothing in sections 1332.21 to 1332.34 of the Revised Code

shall require a video service provider to provide access to video

service within the entire video service area.

(3) The specified video service area of a person using

tel ecommuni cations facilities to provide video service on the

effective date of this section or of any other person |later so

usi ng tel ecommuni cations facilities shall be the geographic area

in which the person offers basic | ocal exchange service.

(4) The specified video service area of an applicant cabl e

operator that offers service under a franchise in effect on the

effective date of this section initially shall be, at mininum the

franchi se area established under that franchise.

(G A video service provider shall immediately file an

application to amend its video service authorization with the

director to reflect any change in the information required under

division (A1), (2). or (3) of this section. An anendnent

pursuant to division (A (2) of this section shall include any new

delivery technology information required by division (A)(3) of

this section.

(D) Wthin ten days after its filing or within ten days after

the filing of supplenmental infornmation necessary to make it
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conpl ete, the director shall determ ne the conpl eteness of an

application filed under division (A or (C of this section

relative to the respective requirenents of divisions (A, (B), and

(O of this section and, as applicable, shall notify the applicant

of an inconpl eteness deternination, state the bases for that

determination, and informthe applicant that it may resubmt a

corrected application. The director shall issue a video service

aut hori zation, authorization renewal, or anmended authori zation

within twenty days after the director's determ nation that the

filed application is conpl ete.

If the director does not notify the applicant regarding the

conpl eteness of the application within the tinme period specified

in this division or does not issue the authorization requested by

a conpl eted application within the applicable tinme period, the

application shall be deened conplete. and the authorization or

anended aut hori zation deened issued on the thirty-first day after

the application's filing date.

(E) An applicant shall pay a two thousand dollar

nonr ef undabl e fee for each application filed under division (A of

this section and a one hundred dollar nonrefundable fee for each

application to amend filed under division (C of this section.

Sec. 1332.26. (A) No political subdivision shall require a

video service provider to obtain fromit any authority to provide

video service within its boundari es.

(B) Except as authorized under division (C of this section
and under sections 1332.30 and 1332.32 of the Revised Code. no

political subdivision shall request anything of value froma video

service provider for providing video service; inpose any fee,

license, or qgross receipt tax on the provision of video service by

such a provider: or inpose any franchise or other requirenent on

the provision of video service by a video service provider,
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including, but not limted to, any provision requlating rates

charged by a video service provider or establishing any buil d-out

requi renent or requirenent to deploy any facility or equipnent.

(©) (1) A nunicipal corporation or township by ordi nhance or

resolution nmay require a video service provider providing video

service within its respective boundaries to conformits provision

of that service to custoner service requirenents that are

consi stent with and not npre stringent than those specified in 47
C.F.R 76.309(c).

(2) Division (©(1) of this section does not apply if there

are two or nore persons offering video service, excluding

providers of direct-to-hone satellite service, within the

respective boundaries or if the video service provider is subject

to effective conpetition, as defined in 47 CF.R 76.905, inits

vi deo service area.

Sec. 1332.27. (A) Before providing video service to one or

nore subscribers within its video service area or any additional

video service area under division (€ of section 1332.25 of the

Revi sed Code., a video service provider shall provide ten days

advance, witten notice of that service or additional service to

the respective municipal corporation or township.

(B) A video service provider may transfer its video service

aut hori zation to a successor. Wthin ten days after conpleting the

transfer, the provider shall provide witten notice to the

respective nmunicipal corporation or township. The transfer is not

valid until the date that the successor files a conplete affidavit

with the director of commerce containing the information specified

in division (A of section 1332.25 of the Revised Code. The

director has no authority to act upon the notice or the conpl eted

affidavit.

(C) A video service provider may term nate video service to
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its video service area, but only after providing thirty days

advance, witten notice to the director, affected subscribers, and

the respective nunicipal corporations or townships conprising the

video service area. The director has no authority to act upon the

notice.

Sec. 1332.28. (A) Consistent with the "Tel econmuni cati ons Act

of 1996." Pub. L. No. 104-104, Title 111, Sections 303(a), 110
Stat. 61, 124, 47 U.S.C. 541(a)(3) and to prohibit discrininatory

practices against a group of potential residential subscribers, no

video service provider shall deny access to video service to _any

group of potential residential subscribers in its video service

area because of the race or inconme of the residents in the |oca

area in which the group resides.

(B) It is an affirmative defense to a violation of division

(A) of this section if the video service provider can denpnstrate

either of the foll ow ng:

(1) Three vears after the date it began providi ng video

service in its video service area, at |east twenty-five per cent

of households with access to the provider's video service are

| ow-i ncone househol ds.

(2) Five vears after the date it began providi ng video

service in its video service area and thereafter, at least thirty

per cent of the households with access to the provider's video

service are | owincone househol ds.

Sec. 1332.29. (A (1) A video service provider that both uses

tel ecommuni cations facilities to provide video service and has

nore than one mllion tel ephone access lines in this state shal

provi de access to video service to at | east:

(a) Twenty-five per cent of the households in its video

service area within two years after the date it began providing
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video service in that area;

(b) Fifty per cent of the households in its video service

area within five years after the date it began providi ng video

service in that area. except that a video service provider need

not meet that fifty per cent requirenent until two years after at

| east thirty per cent of the households with access to the

provider's video service under its video service authorization

subscribe to the service for six consecutive nonths.

(2) A video service provider may conply with division

(A (1) (a) or (b) of this section through the use of alternative

technol ogy, except satellite technology., that offers service,

functionality, and content denonstrably simlar to the service,

functionality, and content the provider otherw se provides through

its video service network

(B) A video service provider shall file an annual report with

the director of commerce describing its conpliance with division

(A) of this section or, as applicable, its progress toward that

conpl i ance.

(G A video service provider may apply to the director for a

wai ver of or for an extension of tine to conply with division

(A (1) of this section. The director may grant the waiver or

extension only if the director determ nes that the video service

provi der has made substantial and continual effort to conply and

determ nes that one or nore of the follow ng caused the provider's

inability to conply:

(1) The provider is unable to obtain access to public and

private rights-of-way under reasonable terns and conditions.

(2) Devel opnents or buildings are not subject to conpetition

because of existing, exclusive service arrangenments.

(3) Devel opnents or buildings are inaccessible using

reasonabl e technical solutions under commercially reasonable terns
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and condi ti ons.

(4) A natural disaster prevents conpliance.

(5) There are other factors beyond the provider's control.

If an extension of tine is granted. the director shall

establish a new conpliance deadline. |If a waiver is granted, the

director shall specify the reaquirenent or requirenents waived.

Sec. 1332.30. (A If a municipal corporation or township has

PEG channel s proagrammed on January 1, 2007. any person provi di ng

video service in the municipal corporation or township on that

date shall continue providing those PEG channel s whet her the

person provides video service pursuant to a franchi se, conpetitive

video service agreenent, ordinance, or resolution or pursuant to a

video service authorization issued under section 1332.24 of the

Revi sed Code. |f the nunicipal corporation or township has three

or nore PEG channels programmed on January 1, 2007, the person

shall provide two PEG channels on the person's basic service tier

and shall provide additional PEG channels on the person's basic

service tier or on any service tier viewed by nore than fifty per

cent of the subscribers in the video service area. |If the

nuni ci pal corporation or township has one or two PEG channel s

programred on January 1, 2007, the person shall provide one PEG

channel on the person's basic service tier and shall provide any

ot her PEG channel on the person's basic service tier or on any

service tier viewed by nore than fifty per cent of the subscribers

in the video service area. Any other person providing video

service in the nunicipal corporation or township on or after the

effective date of this section shall provide the sane nunber of

PEG channel s under the sane service tier conditions as those

requi red of the incunbent person. A PEG channel required under

this division may be reclained if a nunicipal corporation or

township has three or nore PEG channels programmed on January 1
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2007, the channel is provided on a nonbasic service tier, and the

channel is not substantially utilized as defined under division

(E) of this section. However, for each provider, one such channel

may not be reclained. Nothing in this division precludes a

provider and a nunicipal corporation or township fromentering

into other arrangenents for PEG channels.

(B) This division applies to a nunicipal corporation or a

townshi p that has no PEG channel s programmed on January 1, 2007.

Any nuni ci pal corporation or township to which this division

applies that lies within a video service provider's video service

area may require the video service provider by witten notice to

provide PEG channels. Follow ng such a request, a video service

provi der shall provide the PEG channels one hundred twenty days

after the nunicipal corporation or township is able to deliver the

PEG channel content. The provider nmay use any service tier viewed

by nore than fifty per cent of the subscribers in the video

service area to provide the PEG channel s.

(1) Except as provided in division (B)Y(2) of this section,

the nunber of required PEG channels shall not exceed three if the

respective nmunici pal corporation or township has a popul ati on of

at least fifty thousand, or two if the population is | ess than

fifty thousand. If there is nore than one video service provider

provi di ng PEG channels in the nunicipal corporation or township,

the nunber of channels shall be the sane for all the video service

provi ders.

(2) If a video service provider distributes video programmng

to nore than one municipal corporation or township through a

si ndl e headend or video hub office and the agareqgate popul ati on of

t he nmunici pal corporations or townships is at least fifty

t housand, none of those nunicipal corporations or townships shal

require the provider to provide, in the aggregate, channel

capacity for nore than three PEG channels. |f the aqggreqate
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popul ation is less than fifty thousand, none of those nunici pal

corporations or townships shall require the provider to provide,

in the aggregate., channel capacity for nore than two PEG channels.

(CQ) No nmunicipal corporation or township shall require a

video service provider to provide any institutional network on its

video service network. However, a video service provider that was

an i ncunbent cable operator required to provide any institutional

network on January 1., 2007, shall continue to provide the

institutional network until the franchi se would have expired if

not term nated under section 1332.23 of the Revised Code, or until

January 1, 2012, whichever is earlier. |If the franchise included

ternms regarding the infrastructure of the institutional network

upon the expiration of the franchise, the video service provider

shall honor those terns. Nothing in this division precludes such a

vi deo service provider and a nunicipal corporation or township

fromentering into other arrangenents for institutional networks.

(D) The nunici pal corporation or township shall ensure that

any PEG channel content and progranmming it subnmits to a video

service provider is conpatible with the technol ogy or protocol the

provi der uses to deliver video service, and shall not require or

necessitate any alteration or change in content or transm Ssion

signal .

(E) A video service provider may reclai mand programa PEG

channel under division (B) of this section that it determnes is

not substantially utilized. At such tinme as the nunici pal

corporation or township that caused the establishment of the PEG

channel can later certify that the channel will be substantially

utilized, the video service provider, within one hundred twenty

days after the date the video service provider receives that

certification, shall restore the reclai ned channel as a PEG

channel . However, the provider shall be under no obligation to

carry that channel on any specified tier of service. For the
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purpose of this division, a PEG channel is "substantially

utilized" when at | east forty hours of noncharacter-generated

content are programmed on that channel each week and at | east

sixty per cent of the progranming is nonrepeat and locally

pr oduced.

(F) (1) After January 1, 2007, and until the expiration of an

i ncunbent cabl e operator's franchise or January 1, 2012, whi chever

is earlier, if the incunbent cabl e operator has existing

unsatisfied obligations under a franchise to remt to a municipa

corporation or township cash paynents for the ongoi ng costs of PEG

channel facilities, the nmunicipal corporation or township shal

charge all video service providers providing service to the

muni ci pal corporation or township a pro rata per subscriber share

of the total paynent. Al video service providers and the

i ncunbent cabl e operator shall be subject to any recurring paynment

reqgui rements, whet her expressed as a percentage of Qgross revenue

or as an anount per subscriber, per nonth, or otherwi se. A video

service provider may charge its subscribers a fee to recover these

costs.

(2) In determining the pro rata per subscriber share, al

video service providers and the incunbent cabl e operator shal

report, for the period in gqguestion, to the nmunicipal corporation

or township the total nunmber of subscribers served within the

respective nunicipal corporation or township. This information

shall be treated as confidential by the nmunicipal corporation or

townshi p and shall be used only to derive the pro rata per

subscri ber share. The nunicipal corporation or township shal

deterni ne the share of each video service provider and the cable

operator by multiplying the unsatisfied cash paynents by a ratio

of the reported subscribers of each and the total subscribers

within the nmunicipal corporation or township as of the end of the

appl i cabl e peri od.
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(3) The nunicipal corporation or township shall notify each

vi deo service provider and the cable operator, in witing, of its

respective resulting pro rata share. The vi deo service provider or

operator shall remt its share to the applicabl e nunicipal

corporation or township quarterly, within forty-five days after

the end of the preceding calendar quarter. The nuni ci pa

corporation or township shall use the paynents only as authorized

under federal | aw.

(G Except as otherwi se provided in this section, no

muni ci pal _corporation or township shall require a video service

provider to provide any funds, services, programmng. facilities,

or _equipnent related to PEG channels. PEG channel operati on and

programm ng shall be the sole responsibility of the nunicipa

corporation or township. Except as otherwi se provided in this

section, the video service provider shall bear only the

responsibility for the transm ssion to subscribers of the PEG

channel programm ng once the programming is delivered to the video

service provider in the appropriate fornat.

Sec. 1332.31. Not later than six nonths after the effective

date of its video service authorization, a video service provider

shall carry energency interrupt service announcenents transnmtted

by | ocal television broadcasters and shall transmt nati onal

state, and | ocal energency interrupt service announcenents as

required by 47 CF. R 11.11 et seqg. or _as otherw se required by

the federal conmunications comm SSion.

Sec. 1332.32. (A) Not sooner than forty-five days after the

end of each cal endar quarter, a video service provider shall pay a

vi deo service provider fee to each nunicipal corporation and each

township in which it offers video service. The fee shall be

cal cul ated quarterly by deternining the provider's gross revenue

for the preceding cal endar quarter as described in division (B) of
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this section and nmultiplyving the result by the percentage

specified in division (Q (1) or (2) of this section.

(B) G oss revenue shall be conputed in accordance with

generally accepted accounting principles.

(1) G oss revenue shall consist of all of the follow ng

revenue for the calendar quarter that is collected by the provider

for video service fromall its subscribers having a service

address within any portion of the nunicipal corporation or,

respectively, the unincorporated area of the township:

(a) Recurring nonthly charges for video service;

(b) Event-based charges for video service, including, but not

limted to, pay-per-view and vi deo-on-denmand char ges;

(c) Charges for rental of set top boxes and ot her video

servi ce equi pnent;

(d) Service charges related to the provision of video

service, including, but not linmted to, activation, installation,

and repair;

(e) Admnistrative charges related to the provision of video

service, including, but not limted to, service order and service

term nation charges.

(2) Goss revenue shall not include any of the foll ow ng:

(a) Any taxes, fees, or assessnents that are collected by the

vi deo service provider fromvideo service subscribers for

pass-through to any federal, state, or |ocal governnent agency,

including the video service provider fee authorized under this

section, the fee authorized under division (F) of section 1332.30

of the Revised Code, and the federal communication conmi SSion user

fee;

(b) Uncollectible charges., except that uncollectible charges.,

all or part of which are witten off as bad debt but subsequently
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collected, | ess the expenses of their collection shall be included

in gross revenue in the quarter coll ected;

(c) Late payment charges;

(d) Mai nt enance charges:

(e) Charges for services other than video service, reasonably

identifiable on books or records the video service provider keeps

in the requl ar course of business or by other reasonabl e neans,

that are agqgregated or bundled with amounts billed to video

service subscribers, including, but not limted to, any revenue

received by a video service provider or its affiliates for

tel econmuni cations service, infornmation service, or the provision

of directory or internet advertising, including vell ow pages.

white pages. banner advertising. and el ectronic publishing;

(f) Reinbursenent by programmers of narketing costs actually

incurred by the video service provider;

(0) Advertising revenue, unless a nunicipal corporation

enacts an ordi nance or a board of township trustees adopts a

resolution that uniformy applies to all video service providers.

For those purposes. "advertising revenue" neans the net revenue

received by the video service provider for advertising on its

subscri pti on-based video service within a nunicipal corporation or

the uni ncorporated area of a township. If such revenue is derived

under a regional or national conpensation contract or arrangenent

bet ween the video service provider and one or nore advertisers or

advertising representatives, the anount of revenue derived for a

nuni ci pal corporation or for the unincorporated area of a township

shall be deternmined by multiplying the total net revenue received

by the video service provider under the contract or arrangenent by

the percentage resulting fromdividing the nunber of subscribers

in the nunicipal corporation or unincorporated area of a township

by the total nunmber of regional or national subscribers that
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potentially receive the advertising under the contract or

arrangenent. The muni ci pal corporation or township shall pronptly

notify affected video service providers of the ordi nance or

resolution. which shall not take effect until the first day of the

first calendar quarter that begins nore than thirty days after the

notice.

(h) Subject to division (B)(2)(g) of this section, any

revenue not expressly enunerated in division (B)(1) of this

section.

(O (1) If in the calendar quarter a franchise fee is payable

by a cable operator under a franchise in effect in a nunicipa

corporation or township as provided under division (B) of section

1332. 23 of the Revised Code, the percentage of gross revenue

pavabl e in that cal endar quarter by a video service provider to

the muni ci pal corporation or township shall be the sane percentage

of gross revenue payable in that cal endar quarter pursuant to that

franchise, not to exceed five per cent. If there is nore than one

such franchise of a cable operator in effect in that quarter. the

| owest such percentage shall be used.

(2) O herwi se, the percentage shall be zero or such higher

percentage, not to exceed five per cent, as is specified in an

ordi nance or resolution that the municipal corporation or township

may _enact or _adopt for the purpose of this section.

(D) A video service provider that pays a video service

provi der fee pursuant to this section may include that fee in the

regular bill of each of its video service subscribers that has a

service address within any portion of the nunicipal corporation

or, respectively, within the unincorporated area of the township.

Sec. 1332.33. (A At its sole expense and not nore often than

once per calendar vear, a nunicipal corporation or township my

conduct an audit for the purpose of verifvying the accuracy of a
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video service provider's calculation of the video service provider

fees it paid to the nunicipal corporation or township in the audit

period. For the purpose of the audit, the video service provider

shall nmake avail able for inspection, at the | ocation where such

records are kept in the normal course of business., those records

pertaining to its dross revenue as defined in division (B) of

section 1332.32 of the Revised Code. The provider need not retain

those records for |onger than three vears after the year for which

the fee was pavabl e, unless the nmunicipal corporation or township

has commenced an action under division (C of this section.

(B)Y(1) No nmunicipal corporation or township shall enpl oy,

appoint, or retain any person for conpensation that is dependent

in _any manner upon the outconme of an audit under division (A of

this section, including conpensation dependent on the audit

findings or the recovery of fees or other paynent.

(2) No person shall solicit or accept conpensation that is

dependent in any manner upon the outcone of an audit under

division (A of this section., including conpensation dependent on

the audit findings or the recovery of fees or other paynent by the

nuni ci pal _corporation, township, or video service provider.

(CQ) An action by the nunicipal corporation or township or by

the video service provider to dispute the ampunt of video service

provi der fee due based on the audit results shall be brought in a

court of conpetent jurisdiction not |ater than two vears foll ow ng

the end of the quarter to which the di sputed anount rel ates.

(D) A municipal corporation or township shall be deened to

accept as full paynent any paynent of a video service provider fee

that it does not chall enge as provided under division (C of this

section.

Sec. 1332.34. Nothing in sections 1332.21 to 1332.33 of the

Revi sed Code is intended to be inconsistent with the "Cabl e
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Communi cations Policy Act of 1984," 98 Stat. 2779, 47 U S.C. 521 860
to 573. 861
Section 2. That existing section 153.64 and sections 505. 90, 862

505.91, and 505.92 of the Revised Code are hereby repeal ed. 863



