As Introduced

127th General Assembly

Regular Session S. B. No. 160

2007-2008

Senator Amstutz

Cosponsors: Senators Schuring, Spada

A BILL

To anend sections 5739.03, 5739.031, 5739. 033,
5739. 035, 5739.123, and 5741.02 and to enact
section 5741.09 of the Revised Code to require
vendors using origin-based situsing rules to
determ ne the appropriate sales tax jurisdiction
in which a sale is taxable to continue to do so,
to aut horize vendors using destination-based
sourcing to convert to origin-based situsing at
their convenience, to repeal Chio's nultiple
poi nts of use provisions for services and
computer-rel ated sales, and to authorize the Tax
Commi ssioner to develop a plan for in-state and
out-of -state vendors to elect to collect and remt

Chio use taxes at a uniformrate.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5739.03, 5739.031, 5739. 033,
5739. 035, 5739.123, and 5741.02 be amended and section 5741. 09 of

t he Revi sed Code be enacted to read as fol | ows:

Sec. 5739.03. (A) Except as provided in section 5739.05 of

the Revised Code, the tax inmposed by or pursuant to section
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5739. 02, 5739.021, 5739.023, or 5739.026 of the Revised Code shal
be paid by the consuner to the vendor, and each vendor shal

collect fromthe consuner, as a trustee for the state of Chio, the
full and exact anmount of the tax payable on each taxable sale, in

the manner and at the tinmes provided as foll ows:

(1) If the price is, at or prior to the provision of the
service or the delivery of possession of the thing sold to the
consunmer, paid in currency passed fromhand to hand by the
consunmer or the consumer's agent to the vendor or the vendor's
agent, the vendor or the vendor's agent shall collect the tax with

and at the sanme tine as the price;

(2) If the price is otherwise paid or to be paid, the vendor
or the vendor's agent shall, at or prior to the provision of the
service or the delivery of possession of the thing sold to the
consuner, charge the tax inposed by or pursuant to section
5739. 02, 5739.021, 5739.023, or 5739.026 of the Revised Code to
the account of the consuner, which anount shall be coll ected by
the vendor fromthe consunmer in addition to the price. Such sale
shall be reported on and the anount of the tax applicable thereto
shall be remtted with the return for the period in which the sale
is nmade, and the anobunt of the tax shall becone a | egal charge in

favor of the vendor and agai nst the consuner.

(B)y(1)(a) If any sale is clained to be exenpt under division
(E) of section 5739.01 of the Revised Code or under section
5739. 02 of the Revised Code, with the exception of divisions
(B)(1) to (11) or (28) of section 5739.02 of the Revised Code, the
consunmer rnust provide to the vendor, and the vendor nust obtain
fromthe consumer, a certificate specifying the reason that the
sale is not legally subject to the tax. The certificate shall be
in such form and shall be provided either in a hard copy form or

el ectronic form as the tax conm ssioner prescribes.

(b) A vendor that obtains a fully conpl eted exenption

Page 2

20
21
22
23
24

25
26
27
28
29
30

31
32
33
34
35
36
37
38
39
40
41

42
43
44
45
46
47
48
49
50

51



S. B. No. 160
As Introduced

certificate froma consurmer is relieved of liability for
collecting and renmitting tax on any sal e covered by that
certificate. If it is deternined the exenption was inproperly

cl ai med, the consuner shall be liable for any tax due on that sale
under section 5739.02, 5739.021, 5739.023, or 5739.026 or Chapter
5741. of the Revised Code. Relief under this division from

liability does not apply to any of the follow ng:
(i) A vendor that fraudulently fails to collect tax;

(ii) A vendor that solicits consuners to participate in the

unl awf ul cl ai mof an exenption

(iii) A vendor that accepts an exenption certificate froma
consuner that clainms an exenption based on who purchases or who
sells property or a service, when the subject of the transaction
sought to be covered by the exenption certificate is actually
received by the consuner at a | ocation operated by the vendor in
this state, and this state has posted to its web site an exenption
certificate formthat clearly and affirmatively indicates that the

claimed exenption is not available in this state;

(2) The vendor shall nmintain records, including exenption

certificates, of all sales on which a consumer has clai ned an

exenption, and provide themto the tax comi ssioner on request.

(3) The tax conm ssioner nay establish an identification
syst em whereby the comm ssioner issues an identification nunber to
a consumer that is exenpt from paynent of the tax. The consumer
nmust present the nunber to the vendor, if any sale is clained to

be exenpt as provided in this section.

Page 3

52
53
54
55
56
57
58

59

60
61

62
63
64
65
66
67
68
69

70
71
72
73
74

75
76
77

78
79
80
81
82



S. B. No. 160
As Introduced

(4) If no certificate is provided or obtained within ninety
days after the date on which such sale is consumated, it shall be
presunmed that the tax applies. Failure to have so provided or
obtained a certificate shall not preclude a vendor, wi thin one
hundred twenty days after the tax commi ssioner gives witten
notice of intent to | evy an assessnment, fromeither establishing
that the sale is not subject to the tax, or obtaining, in good

faith, a fully conpl eted exenption certificate.

(5) Certificates need not be obtained nor provided where the
identity of the consuner is such that the transaction is never
subject to the tax inposed or where the item of tangible persona
property sold or the service provided is never subject to the tax
i nposed, regardless of use, or when the sale is in interstate

commer ce.

(6) If a transaction is clainmed to be exenpt under division
(B)(13) of section 5739.02 of the Revised Code, the contractor
shall obtain certification of the clainmed exenption fromthe
contractee. This certification shall be in addition to an
exenption certificate provided by the contractor to the vendor. A
contractee that provides a certification under this division shall
be deened to be the consuner of all items purchased by the
contractor under the claimof exenption, if it is subsequently
determ ned that the exenption is not properly clainmed. The
certification shall be in such formas the tax conm ssioner

prescri bes.

(C As used in this division, "contractee" means a person who
seeks to enter or enters into a contract or agreement with a
contractor or vendor for the construction of real property or for

the sale and installation onto real property of tangible personal
property.

Any contractor or vendor may request fromany contractee a

certification of what portion of the property to be transferred
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under such contract or agreenment is to be incorporated into the
realty and what portion will retain its status as tangible
personal property after installation is conpleted. The contractor
or vendor shall request the certification by certified mai
delivered to the contractee, return receipt requested. Upon
recei pt of such request and prior to entering into the contract or
agreement, the contractee shall provide to the contractor or
vendor a certification sufficiently detailed to enable the
contractor or vendor to ascertain the resulting classification of
all materials purchased or fabricated by the contractor or vendor
and transferred to the contractee. This requirenment applies to a
contractee regardl ess of whether the contractee holds a direct
paynment permnit under section 5739.031 of the Revised Code or
provides to the contractor or vendor an exenption certificate as

provi ded under this section.

For the purposes of the taxes levied by this chapter and
Chapter 5741. of the Revised Code, the contractor or vendor may in
good faith rely on the contractee's certification. Notwi thstanding
division (B) of section 5739.01 of the Revised Code, if the tax
conm ssioner determnes that certain property certified by the
contractee as tangi ble personal property pursuant to this division
is, in fact, real property, the contractee shall be considered to
be the consuner of all nmaterials so incorporated into that rea
property and shall be liable for the applicable tax, and the
contractor or vendor shall be excused fromany liability on those

mat eri al s.

If a contractee fails to provide such certification upon the
request of the contractor or vendor, the contractor or vendor
shall conmply with the provisions of this chapter and Chapter 5741.
of the Revised Code without the certification. If the tax
conmmi ssi oner determ nes that such conpliance has been perfornmed in

good faith and that certain property treated as tangibl e personal
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property by the contractor or vendor is, in fact, real property,
the contractee shall be considered to be the consuner of all
materials so incorporated into that real property and shall be
l'iable for the applicable tax, and the construction contractor or

vendor shall be excused fromany liability on those materials.

This division does not apply to any contract or agreenent
where the tax comm ssioner determnes as a fact that a
certification under this division was nade solely on the decision

or advice of the contractor or vendor

(D) Notwi thstanding division (B) of section 5739.01 of the
Revi sed Code, whenever the total rate of tax inposed under this
chapter is increased after the date after a construction contract
is entered into, the contractee shall reinburse the construction
contractor for any additional tax paid on tangible property

consunmed or services received pursuant to the contract.

(E) A vendor who files a petition for reassessnent contesting
t he assessnent of tax on sales for which the vendor obtained no
valid exenption certificates and for which the vendor failed to
establish that the sales were properly not subject to the tax
during the one-hundred-twenty-day period allowed under division
(B) of this section, may present to the tax comm ssioner
addi tional evidence to prove that the sales were properly subject
to a claimof exception or exenption. The vendor shall file such
evi dence within ninety days of the receipt by the vendor of the
noti ce of assessnent, except that, upon application and for
reasonabl e cause, the period for subnitting such evidence shall be

extended thirty days.

The commi ssioner shall consider such additional evidence in
reaching the final determ nation on the assessnent and petition

for reassessnment.

(F) Whenever a vendor refunds to the consuner the full price
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of an item of tangible personal property on which the tax inposed
under this chapter has been paid, the vendor shall also refund the

full amount of the tax paid.

Sec. 5739.031. (A) Upon application, the tax comm ssioner may
i ssue a direct paynment pernit that authorizes a consuner to pay
the sales tax levied by or pursuant to section 5739.02, 5739.021,
5739. 023, or 5739.026 of the Revised Code or the use tax |evied by
or pursuant to section 5741.02, 5741.021, 5741.022, or 5741.023 of
the Revised Code directly to the state and wai ves the collection
of the tax by the vendor or seller if payment directly to the
state woul d i nprove conpliance and increase the efficiency of the
adm ni stration of the tax. The conmi ssioner nmay adopt rul es

establishing the criteria for the issuance of such permts.

(B) Each permt holder, on or before the twenty-third day of
each nonth, shall make and file with the treasurer of state a
return for the preceding nonth in such formas is prescribed by
the tax commi ssioner and shall pay the tax shown on the return to
be due. The return shall show the sum of the prices of taxable
mer chandi se used and taxabl e services received, the anmount of tax
due fromthe permt holder, and such other information as the
comni ssi oner deens necessary. The conm ssioner, upon witten
request by the pernmit holder, may extend the tine for nmaking and
filing returns and paying the tax. If the comi ssioner deternines
that a pernmit holder's tax liability is not such as to nerit
nonthly filing, the conm ssioner may authorize the permt hol der
to file returns and pay the tax at less frequent intervals. The
treasurer of state shall show on the return the date it was filed
and the anount of the paynment remtted to the treasurer
Thereafter, the treasurer inmediately shall transmt all returns

filed under this section to the tax conm ssi oner.

Any pernit holder required to file a return and pay the tax
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under this section whose total paynent for any cal endar year
equal s or exceeds the anbunt shown in section 5739.032 of the
Revi sed Code shall nake each paynent required by this section in
the second ensuing and each succeedi ng year by el ectronic funds
transfer as prescribed by, and on or before the dates specified
in, section 5739.032 of the Revised Code, except as otherw se

prescri bed by that section.

(O For purposes of reporting and remtting the tax, the
price of tangible personal property or services purchased by, or
of tangi bl e personal property produced by, the pernit hol der shal
be determ ned under division (G of section 5741.01 of the Revised
Code. Except—asotherwise providedindivision{(Eof section
5739-033—e6ftheRevised—Code—the The situs of any purchase
transaction nade by the permt holder is the |ocation where the
tangi bl e personal property or service is received by the permt
hol der .

(D) It shall be the duty of every pernmit holder required to
nmake a return and pay its tax under this section to keep and
preserve suitable records of purchases together with invoices of
purchases, bills of |ading, asset |edgers, depreciation schedul es,
transfer journals, and such other prinmary and secondary records
and docunents in such formas the conm ssioner requires. Al such
records and ot her docunents shall be open during business hours to
the inspection of the tax conmi ssioner, and shall be preserved for
a period of four years, unless the comr ssioner, in witing, has
aut hori zed their destruction or disposal at an earlier date, or by
order or by reason of a waiver of the four-year tinme limtation
pursuant to section 5739.16 of the Revised Code requires that they
be kept | onger.

(E) A pernmit granted pursuant to this section shall continue
to be valid until surrendered by the hol der or cancel ed for cause

by the tax conmi ssioner
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(F) Persons who hold a direct paynment pernit that has not
been cancel ed shall not be required to i ssue exenption
certificates and shall not be required to pay the tax as
prescribed in sections 5739.03, 5739.033, and 5741. 12 of the
Revi sed Code. Such persons shall notify vendors and sellers from
whom pur chases of tangi ble personal property or services are made,
of their direct paynent permt nunber and that the tax is being
paid directly to the state. Upon receipt of such notice, such
vendor or seller shall be absolved fromall duties and liabilities
i nposed by section 5739.03 or 5741.04 of the Revised Code with
respect to sales of tangible personal property or services to such

permit hol der.

Vendors and sellers who nmake sal es upon which the tax is not
coll ected by reason of the provisions of this section shal
mai ntain records in such manner that the anount involved and
identity of the purchaser may be ascertained. The receipts from
such sal es shall not be subject to the tax levied in section
5739.10 of the Revised Code.

Upon the cancellation or surrender of a direct paynent
permit, the provisions of sections 5739.03, 5741. 04, and 5741.12
of the Revised Code shall imrediately apply to all purchases nade
subsequent to such cancellation or surrender by the person who
previously held such pernmit, and such person shall so notify
vendors and sellers from whom purchases of tangible persona
property or services are made, in witing, prior to or at the tine
of the first purchase after such cancellation or surrender. Upon
recei pt of such notice, the vendor shall be subject to the
provi sions of sections 5739.03 and 5739. 10 of the Revi sed Code and
the seller shall be subject to the provisions of section 5741.04
of the Revised Code, with respect to all sal es subsequently made
to such person. Failure of any such person to notify vendors or

sell ers from whom purchases of tangi bl e personal property or

Page 9

241
242
243
244
245
246
247
248
249
250
251
252

253
254
255
256
257
258

259
260
261
262
263
264
265
266
267
268
269
270
271
272



S. B. No. 160 Page 10
As Introduced

services are nade of the cancellation or surrender of a direct 273
paynment permit shall be considered as a refusal to pay the tax by 274
the person required to i ssue such noti ce. 275

Sec. 5739.033. (A) Except—asprovidedindivision{Byrof this 276

Lon—divisl c 1y et ¢ | | I 277
278

279

280

281

282

Fhe The anmpunt of tax due pursuant to sections 5739. 02, 283
5739. 021, 5739.023, and 5739. 026 of the Revised Code is the sum of 284
the taxes inposed pursuant to those sections at the sourcing 285
| ocation of the sale as determ ned under this section or, if 286
appl i cabl e, under division (C of section 5739.031 or section 287
5739. 034 of the Revised Code, or at the situs of the sale as 288
det erm ned under section 5739.035 of the Revised Code. This 289
section applies only to a vendor's or seller's obligation to 290
collect and remt sales taxes under section 5739.02, 5739.021, 291
5739. 023, or 5739.026 of the Revised Code or use taxes under 292
section 5741.02, 5741.021, 5741.022, or 5741.023 of the Revised 293
Code. Brwisien Divisions (A and (B) of this section dees do not 294
apply in determining the jurisdiction for which sellers are 295
required to collect the use tax under section 5741.05 of the 296
Revi sed Code. This section does not affect the obligation of a 297
consunmer to remt use taxes on the storage, use, or other 298
consunption of tangi ble personal property or on the benefit 299
realized of any service provided, to the jurisdiction of that 300
storage, use, or consunption, or benefit realized. 301
(B) (1) As—used—inthis—division— 302

- i - i 303
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sales—+nArfuture—years A vendor that situses its sales under
section 5739.035 of the Revised Code on the effective date of the

anendnent of this section by of the 127th general assenbly

shall continue to situs its sales under that section

(2) A vendor that sources its sales under divisions (C) to

(G of this section on the effective date of the anendnent of this

section by of the 127th general assenbly nay elect to situs

its sales under section 5739.035 of the Revised Code in lieu of

sourcing its sales under divisions (€ to (G of this section. The

tax conm ssioner shall prescribe forns and procedures by which

vendors shall nmake the el ection

(O Except for sales, other than | eases, of titled notor
vehicles, titled watercraft, or titled outboard notors as provided
in section 5741.05 of the Revised Code, or as otherw se provi ded
in this section and section 5739.034 of the Revised Code, all

sal es shall be sourced as foll ows:

(1) If the consuner or a donee designated by the consuner
recei ves tangi bl e personal property or a service at a vendor's
pl ace of business, the sale shall be sourced to that place of

busi ness.

(2) When the tangi bl e personal property or service is not
received at a vendor's place of business, the sale shall be
sourced to the location known to the vendor where the consuner or
t he donee designated by the consunmer receives the tangible
personal property or service, including the |location indicated by

instructions for delivery to the consuner or the consuner's donee.

(3) If divisions (C (1) and (2) of this section do not apply,
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the sale shall be sourced to the |location indicated by an address
for the consuner that is available fromthe vendor's business
records that are nmintained in the ordinary course of the vendor's

busi ness, when use of that address does not constitute bad faith.

(4) If divisions (O(1), (2), and (3) of this section do not
apply, the sale shall be sourced to the location indicated by an
address for the consunmer obtained during the consunmati on of the
sal e, including the address associated with the consunmer's paynent
instrument, if no other address is avail able, when use of that

address does not constitute bad faith.

(5) If divisions (O(1), (2), (3), and (4) of this section do
not apply, including in the circunstance where the vendor is
W thout sufficient information to apply any of those divisions,
the sale shall be sourced to the address fromwhich tangible
personal property was shipped, or fromwhich the service was
provi ded, disregarding any location that nmerely provided the

el ectronic transfer of the property sold or service provided.

(6) As used in division (C) of this section, "receive" neans
t aki ng possessi on of tangi ble personal property or making first

use of a service. "Receive" does not include possession by a

shi ppi ng conpany on behal f of a consuner.
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di rect paynent permt shall provide to the vendor in conjunction
with the sale either an exenption certificate claining direct nail
prescribed by the tax conm ssioner, or information to show the

jurisdictions to which the direct mail is delivered to recipients.

(2) Upon receipt of such exenption certificate, the vendor is
relieved of all obligations to collect, pay, or remt the
applicable tax and the consunmer is obligated to pay that tax on a
direct pay basis. An exenption certificate clainmng direct nai
shall remain in effect for all future sales of direct nmail by the

vendor to the consunmer until it is revoked in witing.

(3) Upon receipt of information fromthe consunmer showi ng the
jurisdictions to which the direct nail is delivered to recipients,
t he vendor shall collect the tax according to the delivery
i nformation provided by the consuner. In the absence of bad faith,
the vendor is relieved of any further obligation to collect tax on
any transaction where the vendor has collected tax pursuant to the

delivery information provided by the consuner

(4) If the consuner of direct mamil does not have a direct
paynment pernit and does not provide the vendor with either an
exenption certificate claimng direct mail or delivery information
as required by division (H-(D) (1) of this section, the vendor
shall collect the tax according to division (C(5) of this
section. Nothing in division (F(D)(4) of this section shall limt
a consuner's obligation to pay sales or use tax to any state to

which the direct mail is delivered.

(5) If a consuner of direct mail provides the vendor with
docunent ati on of direct paynent authority, the consuner shall not
be required to provide an exenption certificate claimng direct

mail or delivery information to the vendor.

{S-(E) If the vendor provides | odging to transient guests as
specified in division (B)(2) of section 5739.01 of the Revised
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Code, the sale shall be sourced to the |ocation where the | odging

is | ocated.

-(F) (1) As used in this division and division (5-(GQ of
this section, "transportation equi prent" neans any of the

foll ow ng:

(a) Loconotives and railcars that are utilized for the

carriage of persons or property in interstate commerce.

(b) Trucks and truck-tractors with a gross vehicle weight
rating of greater than ten thousand pounds, trailers,
sem -trailers, or passenger buses that are registered through the
i nternational registration plan and are operated under authority
of a carrier authorized and certificated by the United States
department of transportation or another federal authority to
engage in the carriage of persons or property in interstate

commer ce.

(c) Aircraft that are operated by air carriers authorized and
certificated by the United States departnent of transportation or
anot her federal authority to engage in the carriage of persons or

property in interstate or foreign comerce.

(d) Containers designed for use on and conponent parts

attached to or secured on the itens set forth in division
(B (1) (a), (b), or (c) of this section.
(2) A sale, lease, or rental of transportation equi prment

shall be sourced pursuant to division (C) of this section.

(G (1) Alease or rental of tangi ble personal property
that does not require recurring periodic paynents shall be sourced

pursuant to division (C) of this section.

(2) A lease or rental of tangible personal property that

requires recurring periodic paynents shall be sourced as foll ows:

(a) In the case of a notor vehicle, other than a notor
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vehicle that is transportation equipnent, or an aircraft, other
than an aircraft that is transportation equi pnent, such | ease or

rental shall be sourced as follows:

(i) An accelerated tax paynent on a | ease or rental taxed
pursuant to division (A)(2) of section 5739.02 of the Revised Code
shall be sourced to the primary property location at the tinme the
| ease or rental is consummated. Any subsequent taxable charges on
the lease or rental shall be sourced to the prinary property

| ocation for the period in which the charges are incurred.

(ii) For a lease or rental taxed pursuant to division (A)(3)
of section 5739.02 of the Revised Code, each |ease or renta
install ment shall be sourced to the primary property |ocation for

the period covered by the install nment.

(b) In the case of a |lease or rental of all other tangible
personal property, other than transportation equi pment, such | ease

or rental shall be sourced as foll ows:

(i) An accelerated tax paynment on a |lease or rental that is
taxed pursuant to division (A)(2) of section 5739.02 of the
Revi sed Code shall be sourced pursuant to division (C) of this
section at the tinme the |lease or rental is consunmated. Any
subsequent taxable charges on the | ease or rental shall be sourced
to the primary property location for the period in which the

charges are incurred.

(ii) For a lease or rental that is taxed pursuant to division
(A)(3) of section 5739.02 of the Revised Code, the initial |ease
or rental installnment shall be sourced pursuant to division (C) of
this section. Each subsequent installnment shall be sourced to the
primary property |location for the period covered by the

i nstal |l ment.

(3) As used in division ((GQ of this section, "primary

property |l ocation" neans an address for tangi bl e personal property
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provided by the |l essee or renter that is available to the |essor
or owner fromits records maintained in the ordinary course of

busi ness, when use of that address does not constitute bad faith.

Sec. 5739.035. This section enby applies to sal es that—are

: I I : I I hi : i A
or—(B)y of seection 5739-033 of the Revised Code by a vendor

reguired to situs its sales under this section by division (B)(1)

of section 5739.033 of the Revised Code or that elects to situs

its sales under this section pursuant to division (B)(2) of that

section.

(A) Except as otherw se provided in this section, the situs

of all sales is the vendor's place of business.

(1) If the consunmer or the consuner's agent takes possession
of the tangi bl e personal property at a place of business of the
vendor where the purchase contract or agreenent was nade, the

situs of the sale is that place of business.

(2) If the consunmer or the consumer's agent takes possession
of the tangi ble personal property other than at a place of
busi ness of the vendor, or takes possession at a warehouse or
simlar facility of the vendor, the situs of the sale is the
vendor's place of business where the purchase contract or

agreenment was nade or the purchase order was received.

(3) If the vendor provides a service specified in division
(B (3)(a), (b), (c), (d), (n), (o), (@), (r), or (s) of section
5739.01 or nmakes a sale specified in division (B)(8) of section
5739.01 of the Revised Code, the situs of the sale is the vendor's
pl ace of business where the service is perfornmed or the contract
or agreenent for the service was nmade or the purchase order was

recei ved.

(B) If the vendor is a transient vendor as specified in
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di vision (B) of section 5739.17 of the Revised Code, the situs of
the sale is the vendor's tenporary place of business or, if the
transi ent vendor is the lessor of titled notor vehicles, titled
watercraft, or titled outboard notors, at the |ocation where the

| essee keeps the | eased property.

(O If the vendor makes sales of tangible personal property
froma stock of goods carried in a notor vehicle, fromwhich the
purchaser nmakes sel ection and takes possession, or fromwhich the
vendor sells tangi ble personal property the quantity of which has
not been determined prior to the tinme the purchaser takes
possession, the situs of the sale is the |Iocation of the notor

vehi cl e when the sale is nade.

(D) If the vendor is a delivery vendor as specified in
division (D) of section 5739.17 of the Revised Code, the situs of
the sale is the place where the tangi bl e personal property is
delivered, where the | eased property is used, or where the service

is performed or received.

(E) If the vendor provides a service specified in division
(B (3)(e), (9), (h)y, (i), (k), (1), (M, (p), or (t) of section
5739. 01 of the Revised Code, the situs of the sale is the |ocation

of the consunmer where the service is perforned or received.

(F) If the vendor provides |lodging to transient guests as
specified in division (B)(2) of section 5739.01 of the Revised
Code, the situs of the sale is the location where the lodging is

| ocat ed.

(G If the vendor sells a warranty, nmintenance or service
contract, or simlar agreement as specified in division (B)(7) of
section 5739.01 of the Revised Code and the vendor is a delivery
vendor, the situs of the sale is the |ocation of the consuner. |f
the vendor is not a delivery vendor, the situs of the sale is the

vendor's place of business where the contract or agreenment was
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made, unless the warranty or contract is a conponent of the sale
of atitled mtor vehicle, titled watercraft, or titled outboard
notor, in which case the situs of the sale is the county of

titling.

(H Except as otherw se provided in this division, if the
vendor sells a prepaid authorization nunber or a prepaid tel ephone
calling card, the situs of the sale is the vendor's place of
busi ness and shall be taxed at the tine of sale. If the vendor
sells a prepaid authorization nunber or prepaid tel ephone calling
card through a tel ephone call, electronic conmerce, or any other
formof renote commerce, the situs of the sale is the consuner's
shi pping address, or, if there is no item shipped, at the

consuner's billing address.

Sec. 5739.123. (A) As used in this section,
"destination-based sourcing requirenents" neans the manner in
which sales are required to be sourced under divisions (C) to
(G of section 5739.033 of the Revised Code.

(B) A vendor who is subject to the destination-based sourcing

requirenents on the effective date of the anendnment of this

section by of the 127th general assenbly and who holds a

license issued prior to May 1, 2006, under division (A) of section
5739.17 of the Revised Code may apply for tenporary conpensation
to assist the vendor in conplying with the destination-based
sourcing requirenents for the first six nonths those sourcing
requi rements becone applicable to the vendor under section

5739. 033 of the Revised Code. The vendor shall file the
application in accordance with division (C of this section. The
conpensati on shall be the actual anpbunt of tax collected per
county for each nonth of the six-nmonth period, not to exceed
twenty-five dollars per county per nonth, for sales of tangible

personal property delivered to each county in which the vendor

Page 21

615
616
617
618

619
620
621
622
623
624
625
626
627

628
629
630
631

632
633
634
635
636
637
638
639
640
641
642
643
644
645



S. B. No. 160
As Introduced

does not have a fixed place of business and does not, or is not
required to, hold a license issued under division (A of section
5739.17 of the Revised Code for that business. Only anmpounts paid
by the vendor for which the vendor is eligible for a discount
under division (B) of section 5739.12 of the Revised Code and that
are shown on returns filed during that six-nonth period shall be
considered in calculating the conpensation. In no event shall a
vendor receive conpensation that exceeds its total cost of
complying with the destination-based sourcing requirenments. For
pur poses of the six-nmonth conpensation period, a partial nonth

shal |l be considered a nonth.

(O A vendor that applies for conpensation under this section
shall file an application with the tax conm ssioner on a form
prescri bed by the comm ssioner. The application shall be filed
within sixty days after the end of the reporting period that
i ncludes the | ast day of the last nonth of the six-nonth period
for which the vendor is requesting conpensation. The comnr ssi oner
shal | determ ne the anmount of conpensation to which the vendor is
entitled, and if that amount is equal to or greater than the
amount cl ai med on the application, the com ssioner shall certify
that amount to the director of budget and nanagenent and the
treasurer of state for paynent fromthe general revenue fund. If
the comi ssioner deternines that the ampbunt of conpensation to
whi ch the vendor is entitled is |ess than the anount clainmed on
the vendor's application, the conmi ssioner shall proceed in

accordance with section 5703. 70 of the Revised Code.

(D) The conpensation provided under this section shall not
reduce the amount required to be returned to counties and transit

aut horities under section 5739.21 of the Revised Code.

Sec. 5741.02. (A) (1) For the use of the general revenue fund

of the state, an excise tax is hereby levied on the storage, use,
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or other consunption in this state of tangible personal property
or the benefit realized in this state of any service provided. The
tax shall be collected as provided in section 5739.025 of the

Revi sed Code, provided that on and after July 1, 2003, and on or
before June 30, 2005, the rate of the tax shall be six per cent.
On and after July 1, 2005, the rate of the tax shall be five and

one-hal f per cent.

(2) In the case of the |lease or rental, with a fixed term of
nore than thirty days or an indefinite termwith a nininum period
of nmore than thirty days, of any notor vehicles designed by the
manuf acturer to carry a | oad of not nore than one ton, watercraft,
out board notor, or aircraft, or of any tangi ble personal property,
ot her than notor vehicles designed by the manufacturer to carry a
| oad of nobre than one ton, to be used by the | essee or renter
primarily for business purposes, the tax shall be collected by the
seller at the tine the lease or rental is consummated and shall be
cal cul ated by the seller on the basis of the total anobunt to be
paid by the |l essee or renter under the |l ease or rental agreenent.
If the total anmount of the consideration for the |lease or renta
i ncl udes anounts that are not calculated at the tinme the | ease or
rental is executed, the tax shall be calculated and coll ected by
the seller at the time such anpbunts are billed to the | essee or
renter. In the case of an open-end |lease or rental, the tax shal
be cal culated by the seller on the basis of the total anobunt to be
paid during the initial fixed termof the |ease or rental, and for
each subsequent renewal period as it cones due. As used in this
di vision, "notor vehicle" has the sanme nmeaning as in section
4501. 01 of the Revised Code, and "watercraft" includes an outdrive

unit attached to the watercraft.
(3) Except as provided in division (A)(2) of this section, in
the case of a transaction, the price of which consists in whole or

part of the |lease or rental of tangible personal property, the tax
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shall be neasured by the installnments of those | eases or rentals.

(B) Each consuner, storing, using, or otherw se consuning in
this state tangi bl e personal property or realizing in this state
the benefit of any service provided, shall be liable for the tax,
and such liability shall not be extinguished until the tax has
been paid to this state; provided, that the consuner shall be
relieved fromfurther liability for the tax if the tax has been
paid to a seller in accordance with section 5741. 04 of the Revised
Code or prepaid by the seller in accordance with section 5741. 06
of the Revised Code.

(C) The tax does not apply to the storage, use, or
consunption in this state of the foll owing described tangible
personal property or services, nor to the storage, use, or
consunption or benefit in this state of tangi bl e personal property

or services purchased under the follow ng described circunstances:

(1) When the sale of property or service in this state is
subj ect to the excise tax inposed by sections 5739.01 to 5739. 31

of the Revised Code, provided said tax has been paid;

(2) Except as provided in division (D) of this section,
tangi bl e personal property or services, the acquisition of which,
if nmade in Chio, would be a sale not subject to the tax inmposed by
sections 5739.01 to 5739. 31 of the Revi sed Code;

(3) Property or services, the storage, use, or other
consunption of or benefit fromwhich this state is prohibited from
taxing by the Constitution of the United States, |laws of the
United States, or the Constitution of this state. This exenption
shall not exenpt fromthe application of the tax inposed by this
section the storage, use, or consunption of tangi ble personal
property that was purchased in interstate comerce, but that has
come to rest in this state, provided that fuel to be used or

transported in carrying on interstate comerce that is stopped
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within this state pending transfer from one conveyance to anot her
is exenpt fromthe excise tax inposed by this section and section
5739. 02 of the Revised Code;

(4) Transient use of tangible personal property in this state
by a nonresident tourist or vacationer, or a nonbusiness use
within this state by a nonresident of this state, if the property
so used was purchased outside this state for use outside this
state and is not required to be registered or |icensed under the

| aws of this state;

(5) Tangi bl e personal property or services rendered, upon
whi ch taxes have been paid to another jurisdiction to the extent
of the anpbunt of the tax paid to such other jurisdiction. Were
the anmpunt of the tax inposed by this section and inposed pursuant
to section 5741. 021, 5741.022, or 5741.023 of the Revised Code
exceeds the anmpbunt paid to another jurisdiction, the difference
shall be allocated between the tax inposed by this section and any
tax inposed by a county or a transit authority pursuant to section
5741. 021, 5741.022, or 5741.023 of the Revised Code, in proportion

to the respective rates of such taxes.

As used in this subdivision, "taxes paid to another
jurisdiction" nmeans the total anount of retail sales or use tax or
simlar tax based upon the sale, purchase, or use of tangible
personal property or services rendered legally, levied by and paid
to another state or political subdivision thereof, or to the
District of Colunbia, where the paynment of such tax does not

entitle the taxpayer to any refund or credit for such paynent.

(6) The transfer of a used nmanufactured hone or used nobile
home, as defined by section 5739.0210 of the Revised Code, made on
or after January 1, 2000;

(7) Drugs that are or are intended to be distributed free of

charge to a practitioner |licensed to prescribe, dispense, and
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admi ni ster drugs to a human being in the course of a professiona
practice and that by |aw may be di spensed only by or upon the

order of such a practitioner.

(8) Conputer equiprment and rel ated software | eased froma

| essor | ocated outside this state and initially received in this
state on behalf of the consumer by a third party that will retain
possessi on of such property for not nore than ninety days and that
will, within that ninety-day period, deliver such property to the
consunmer at a location outside this state. Division (C)(8) of this
section does not provide exenption fromtaxation for any otherwi se
t axabl e charges associated with such property while it is in this
state or for any subsequent storage, use, or consunption of such

property in this state by or on behalf of the consuner.

(9) G garettes that have a whol esal e val ue of three hundred
dollars or | ess used, stored, or consuned, but not for resale, in

any nont h.

(10) Tangi bl e personal property held for sale by a person but
not for that person's own use and donated by that person, w thout

charge or other conpensation, to either of the foll ow ng:

(a) A nonprofit organization operated exclusively for
charitable purposes in this state, no part of the net incone of
which inures to the benefit of any private sharehol der or
i ndi vidual and no substantial part of the activities of which
consi sts of carrying on propaganda or otherw se attenpting to

i nfluence | egislation; or

(b) This state or any political subdivision of this state,

but only if donated for exclusively public purposes.

For the purposes of division (C(10) of this section,
"charitabl e purposes” has the same nmeaning as in division (B)(12)
of section 5739.02 of the Revised Code.

(D) The tax applies to the storage, use, or other consunption
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inthis state of tangi ble personal property or services, the
acqui sition of which at the tinme of sale was excepted under
division (E) of section 5739.01 of the Revised Code fromthe tax
i nposed by section 5739.02 of the Revised Code, but which has
subsequently been tenporarily or permanently stored, used, or

ot herwi se consuned in a taxable manner

(B)(1)(a) If any transaction is clained to be exenpt under
division (E) of section 5739.01 of the Revised Code or under
section 5739.02 of the Revised Code, with the exception of
divisions (B)(1) to (11) or (28) of section 5739.02 of the Revised
Code, the consumer shall provide to the seller, and the seller
shall obtain fromthe consuner, a certificate specifying the
reason that the transaction is not subject to the tax. The
certificate shall be in such form and shall be provided either in
a hard copy formor electronic form as the tax conmi ssi oner

prescri bes.

(b) A seller that obtains a fully conpl eted exenption
certificate froma consuner is relieved of liability for
collecting and renmitting tax on any sal e covered by that
certificate. If it is determned the exenption was inproperly
cl ai med, the consuner shall be liable for any tax due on that sale
under this chapter. Relief under this division fromliability does

not apply to any of the foll ow ng:
(i) Aseller that fraudulently fails to collect tax;

(ii) Aseller that solicits consunmers to participate in the

unl awf ul cl ai m of an exenption

(iii) Aseller that accepts an exenption certificate froma
consumer that clains an exenption based on who purchases or who
sells property or a service, when the subject of the transaction
sought to be covered by the exenption certificate is actually

received by the consuner at a | ocation operated by the seller in
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this state, and this state has posted to its web site an exenption
certificate formthat clearly and affirmatively indicates that the

cl ai med exenption is not available in this stater

(2) The seller shall nmintain records, including exenption

certificates, of all sales on which a consuner has clai ned an

exenption, and provide themto the tax comi ssioner on request.

(3) If no certificate is provided or obtained within ninety
days after the date on which the transaction is consummted, it
shal |l be presuned that the tax applies. Failure to have so
provi ded or obtained a certificate shall not preclude a seller,
wi thin one hundred twenty days after the tax conmi ssioner gives
witten notice of intent to | evy an assessnent, from either
establishing that the transaction is not subject to the tax, or

obtaining, in good faith, a fully conpl eted exenption certificate.

(4) If atransaction is claimed to be exenpt under division
(B)(13) of section 5739.02 of the Revised Code, the contractor
shall obtain certification of the clainmed exenption fromthe
contractee. This certification shall be in addition to an
exenption certificate provided by the contractor to the seller. A
contractee that provides a certification under this division shal
be deened to be the consuner of all itens purchased by the
contractor under the claimof exenption, if it is subsequently
determ ned that the exenption is not properly clainmed. The
certification shall be in such formas the tax comm ssi oner

prescri bes.

(F) Aseller who files a petition for reassessnent contesting
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t he assessnent of tax on transactions for which the seller

obtai ned no valid exenption certificates, and for which the seller
failed to establish that the transacti ons were not subject to the
tax during the one-hundred-twenty-day period all owed under
division (E) of this section, may present to the tax conm ssioner
addi ti onal evidence to prove that the transactions were exenpt.
The seller shall file such evidence within ninety days of the
recei pt by the seller of the notice of assessnent, except that,
upon application and for reasonabl e cause, the tax conm ssioner

may extend the period for submtting such evidence thirty days.

(G For the purpose of the proper adninistration of sections
5741.01 to 5741.22 of the Revised Code, and to prevent the evasion
of the tax hereby levied, it shall be presuned that any use,
storage, or other consunption of tangi ble personal property in
this state is subject to the tax until the contrary is

est abl i shed.

(H The tax collected by the seller fromthe consuner under
this chapter is not part of the price, but is a tax collection for
the benefit of the state, and of counties |evying an additional
use tax pursuant to section 5741.021 or 5741.023 of the Revised
Code and of transit authorities |levying an additional use tax
pursuant to section 5741.022 of the Revised Code. Except for the
di scount authorized under section 5741.12 of the Revised Code and
the effects of any roundi ng pursuant to section 5703. 055 of the
Revi sed Code, no person other than the state or such a county or
transit authority shall derive any benefit fromthe collection of

such t ax.

Sec. 5741.09. The tax comm ssi oner shall devel op a plan that

would permt vendors |licensed under section 5739.17 of the Revised

Code and sellers reqgistered under section 5741.17 of the Revised

Code to elect to collect and renmit taxes |evied under Chapters
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5739. and 5741. of the Revised Code at a uniformrate and woul d

address how revenues relating to any tax levied in excess of the
tax levied under section 5739.02 or 5741.02 of the Revi sed Code

woul d be distributed anbng counties and transit authorities
| evving a tax under Chapters 5739. and 5741. of the Revi sed Code.

Not later than January 31, 2008, the conm ssioner shal

submt the plan to the general assenbly.

Section 2. That existing sections 5739.03, 5739.031,
5739. 033, 5739.035, 5739.123, and 5741.02 of the Revised Code are

her eby repeal ed.

Section 3. Section 5739.035 of the Revised Code is presented
inthis act as a conposite of the section as anmended by both Am
Sub. H. B. 66 and Am Sub. S. B. 26 of the 126th General Assenbly.
The General Assenbly, applying the principle stated in division
(B) of section 1.52 of the Revised Code that anendments are to be
har nmoni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.

Section 4. Section 5741.02 of the Revised Code is presented
in this act as a conposite of the section as anended by both Sub.
H B. 294 and Am Sub. S.B. 269 of the 126th General Assenbly. The
General Assenbly, applying the principle stated in division (B) of
section 1.52 of the Revised Code that anendnents are to be
har noni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.
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