As Reported by the Senate State and Local Government and
Veterans Affairs Committee

127th General Assembly
Regular Session S. B. No. 16
2007-2008

By Initiative
ABILL

To enact sections 3768.01, 3768.02, and 3768. 03 of
the Revised Code to generally regul ate sexually

ori ent ed busi nesses.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 3768.01, 3768.02, and 3768.03 of the

Revi sed Code be enacted to read as fol |l ows:

Sec. 3768.01. Sexually oriented business regul ati ons

(A) No sexually oriented business shall be or remain open for

busi ness between 12: 00 mi dnight and 6: 00 a.m on any day, except

that a sexually oriented business that holds a |liquor pernit

pursuant to Chapter 4303. of the Revised Code may renmmi n _open

until the hour specified in that permt, provided that it does not

conduct, offer, or allow sexually oriented entertai nnent activity
bet ween 12: 00 m dni ght _and 6: 00 a. m

(B) While on the premises of a sexually oriented business:

(1) No enpl oyee, while nude or sen nude, knowi ngly shall do

any of the foll ow ng:

(a) Appear in the view of any patron unless the enployee is

at least six feet fromall patrons and on a stage at | east two
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f eet above the floor;

(b) Touch any patron or the clothing of any patron; or

(c) Wiile in the view of any patron., touch any other person

who i s nude or_seninude;

(2) No patron knowi ngly shall touch any enpl oyee while that

enpl oyee i s nude or seninude, or touch the clothing or costune of

any enployee while that enployee is nude or sem nude;

(3) No enpl oyee of a sexually oriented business who reqularly

appears nude or sen nude on the preni ses of that sexually oriented

busi ness shall knowi ngly be or remain within six feet of any

patron.

(G Whoever violates division (A of this section is quilty

of illegally operating a sexually oriented business, a m sdeneanor

of the first deqree.

(D) _VWhoever violates division (B) of this section is gquilty

of illegal sexually oriented activity in a sexually oriented

busi ness, a m sdeneanor of the first degree.

Sec. 3768.02. Definitions.

As used in this chapter

(A) "Adult bookstore" or "adult video store" neans a

commercial establishnent that has as a significant or substanti al

portion of its stock in trade or inventory in, derives a

significant or substantial portion of its revenues from devotes a

significant or substantial portion of its interior business or

advertising to., or maintains a substantial section of its sales or

di spl ay space for the sale or rental. for any form of

consideration, of any of the foll ow ng: books, magazi nes,

periodicals, or other printed matter, or photographs, fil nms,

notion pictures, video cassettes, conpact discs, slides, or other

visual representations, that are characterized by their enphasis
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upon the exhibition or description of specified sexual activities

or specified anatoni cal areas.

(B) "Adult cabaret" neans a nightclub, bar, juice bar,

restaurant. bottle club, or other commercial establishment.

regardl ess of whether al coholic beverages are served, which

regularly features any of the foll ow ng:

(1) Persons who appear in a state of nudity or sem nudity; or

(2) Live performances that are characterized by the exposure

of specified anatoni cal areas or specified sexual activities.

(C "Adult nption picture theater" neans a conmmerci al

establishment where filnms, notion pictures, videocassettes,

slides., or sinilar photographic reproductions which are

characterized by their enphasis upon the display of "specified

sexual activities" or "specified anatonical areas" are reqularly

shown to nore than five persons for any form of consideration

(D) "Characterized by" neans describing the essenti al

character or quality of an item

(E) "Enpl oyee" nmeans any person who perforns _any service on

the prem ses of a sexually oriented business, on a full tinme, part

tine, or contract basis, whether or not the person is denom nat ed

an_enpl oyee, independent contractor, agent, or otherw se.

"Enpl oyee" does not include a person exclusively on the pren ses

for repair or mmintenance of the premi ses or for the delivery of

goods to the prem ses.

(F) "Nudity." "nude" or "state of nudity" neans the show ng

of the human nale or fenmale genitals, pubic area, vulva, or anus

with less than a fully opaque covering. or the showi ng of the

female breast with less than a fully opague covering of any part

of the nipple and areol a.

(G "QOperate" neans to cause to function or to put or keep in

Page 3

49
50

51
52
53
54

55

56
57

58
59
60
61
62
63

64
65

66
67
68
69
70
71
72

73
74
75
76
77

78



S.B. No. 16
As Reported by the Senate State and Local Government and Veterans Affairs
Committee

a state of doing business. "Operator" neans any person on the

prenmi ses of a sexually oriented busi ness who causes the busi ness

to function or who puts or keeps in operation the business or who

is authorized to manage the busi ness or exercise overall

operational control of the business premn ses.

(H "Patron" neans any person on the prenises of a sexually

ori ented busi ness except:

(1) An operator or an enployee of that sexually oriented

busi ness; or

(2) A person who is on the prem ses exclusively for repair or

nai nt enance of the prem ses or for the delivery of goods to the

premi ses.

(1) "Person" neans an individual, proprietorship,

part nershi p, corporation, association, or other legal entity.

(J) "Prenises" nmeans the real property upon which the

sexually oriented business is |located, and all appurtenances

thereto and buil dings thereon, including, but not linited to, the

sexual ly oriented business, the grounds. private wal kways, and

parking |l ots and/or parking garages adjacent thereto., under the

ownership, control., or supervision of the |licensee.

(KY "Reqularly" neans and refers to the consistent or

repeat ed doi ng of the act so descri bed.

(L) "Sem nude" or "state of sem nudity" neans the show ng of

the fenal e breast below a horizontal |line across the top of the

areol a and extending across the top of the areola and extending

across the wdth of the breast at that point. or the show ng of

the male or femal e buttocks. This definition shall include the

| ower portion of the hunman fennl e breast, but shall not include

any portion of the cl eavage of the human femal e breasts exhibited

by a bikini, dress, blouse, shirt, leotard, or simlar wearing

apparel provided the areola is not exposed in whole or in part.
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(M _"Sexual device" neans _any three di nensi onal obj ect

desi gned and narketed for stinmulation of the nale or femal e human

genitals, anus, female breasts, or for sadonmsochi stic use or

abuse of oneself or others and shall include devices such as

dildos., vibrators., penis punps. and physical representations of

the human genital organs. Nothing in this division shall be

construed to include devices primarily intended for protection

agai nst sexually transmtted di seases or for preventing pregnancy.

(N) "Sexual device shop" nmeans a commerci al establi shnent

that reqularly features sexual devices. Nothing in this definition

shall be construed to include any pharmacy., drug store. nedica

clinic, or any establishnment primarily dedicated to providing

nedi cal or healthcare products or services. nor shall this

definition be construed to include comrercial establishnents which

do not restrict access to their prenises by reason of age.

(O "Sexual encounter center" nmeans a business or conmerci al

enterprise that, as one of its principal business purposes,

purports to offer for any formof consideration, physical contact

in the formof westling or tunbling between persons of the

opposite sex when one or nore of the persons is nude or seninude.

(P) "Sexually oriented business" neans an adult bookstore or

adult video store, an adult cabaret, an adult notion picture

theater, a sexual device shop, or a sexual encounter center. For

pur poses of this chapter, no business shall be classified as a

sexual ly oriented business by virtue of showing. selling. or

renting materials rated NC-17 or R by the notion picture

associ ation of Anerica.

(Q "Sexually oriented entertai nment activity" means the

sale, rental, or exhibition, for any formof consideration, of

books, filnms., video cassettes, nmgazines, visual innges, or live

per f ormances which are characterized by an enphasis on the

exposure or display of any specified anatom cal areas or specified
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sexual activity.

(R "Specified anatom cal areas" neans and includes human

genitals, pubic reqgion, buttocks, and fenmal e breast bel ow a point

imedi ately above the top of the areola.

(S) "Specified sexual activity" neans intercourse, oral

copul ation, masturbation, sodony., or excretory functions as a part

of or in connection with any of these activities.

Sec. 3768.03. Rationale and findings; construction

(A) It is the purpose of this chapter to pronote the health,

safety., and general welfare of the people of Chio by establishing

reasonable requlations to prevent the del eterious secondary

effects of sexually oriented businesses. The requlations in this

chapter have neither the purpose nor effect of inposing a

l[imtation or restriction on the content or reasonable access to

any communi cative materials, including sexually oriented

mat eri al s.
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(B) The prohibitions in this chapter are based upon and

justified by the adverse secondary effects of sexually oriented

busi nesses identified in nunerous judicial decisions and reports

concerni ng such secondary effects including. but not linmted to:
City of Los Angeles v. Al aneda Books, Inc., 535 U.S. 425 (2002):
City of Erie v. Pap's AM, 529 U S. 277 (2000); Barnes v. G en
Theatre, Inc., 501 U.S. 560 (1991); City of Renton v. Playtine
Theatres, Inc., 475 U.S. 41 (1986)., Young v. Anerican M ni
Theatres, 427 U.S. 50 (1976, California v. LaRue, 409 U.S. 109
(1972); Deja Vu of CGncinnati, L.L.C. v. Union Township Bd. of
Trustees, 411 F.3d 777 (6th Cr. 2005) (en banc): DLS, Inc. v.
Cty of Chattanooga, 107 F.3d 403 (6th Cir. 1997): 511 Detroit
Street, Inc. v. Kelley, 807 F.2d 1293 (6th GCir. 1986): Broadway
Books v. Roberts, 642 F. Supp. 486 (E.D. Tenn. 1986): Bright
Lights, Inc. v. Gty of Newport, 830 F. Supp. 378 (E.D. Ky. 1993):

Ri chl and Bookmart, Inc. v. N chols, 278 F.3d 570 (6th Cr. 2002);
R chl and Bookmart v. Nichols, 137 F.3d 435 (6th Gr. 1998); In re
Tenn. Public Indecency Statute, Nos. 96-6512, 96-6573, 97-5924,
97-5938, 1999 U.S. App. LEXIS 535 (6th Cr. Jan. 13, 1999): Banon
Corp. v. City of Dayton, 923 F.2d 470 (6th Gr. 1991); Gty of
Chattanooga v. Cnema 1, Inc., 150 S W 3d 390 (Tenn. & . App.
2004): Deja Vu of Nashville, Inc., et al. v. Metropolitan
Governnment of Nashville & Davidson County, 274 F.3d 377 (6th Gr.
2001);: Kentucky Restaurant Concepts, Inc. v. Gty of Louisville &
Jefferson County, 209 F. Supp. 2d 672 (WD. Ky. 2002): CGr. for
Fair Public Policy v. Maricopa County, 336 F.3d 1153 (9th Cir.
2003): City of Odeveland v. Daher, 2000 Ohio App. LEXIS 5937 (Chio

Ct. App. 2000): State ex rel. Nasal v. BJS No. 2, Inc., 127 Chio
Msc. 2d 101 (Ct. Comm Pleas 2003): Ganmmoh v. Gty of La Habra,
395 F.3d 1114 (9th Cir. 2005): Wrld Wde Video of WAshi ngton,
Inc. v. Gty of Spokane, 368 F.3d 1186 (9th Cir. 2004): Ben's Bar,

Inc. v. Village of Sonerset., 316 F.3d 702 (7th Cr. 2003): and
Austin, Texas - 1986:; Indianapolis. Indiana - 1984: Garden G ove.
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California - 1991; Houston, Texas - 1983, 1997: Phoeni x, Arizona -

1979, 1995-98; Chattanooga, Tennessee - 1999-2003; Los Angel es,
California - 1977: Spokane, Washi ngton - 2001:; St. d oud,
M nnesota - 1994: Dallas, Texas - 1997: Greensboro, North Carolina

- 2003: New York, New York Tines Square - 1994: M nneapolis,

M nnesota (Hol sopple Report)- 1998; M chigan Legi sl ature (Sherman

Testinony) - 2000:; which support the follow ng findings:

(1) Sexually oriented businesses, as a category of commerci al

uses, are associated with a wide variety of adverse secondary

effects including, but not linmted to | ewdness, public indecency,

prostitution, potential spread of disease, illicit drug use and

drug trafficking, personal and property crines. negative inpacts

on surrounding properties, blight, litter, and sexual assault and

exploitation

(2) Each of the foregoing negative secondary effects

constitutes a harmwhich the state has a substantial governnent

interest in preventing and/or abating. This substantial governnent

interest in preventing secondary effects is independent of any

conparative analysis between sexually oriented and non-sexually

ori ented busi nesses. The cases and docunentation relied on in this

chapter are reasonably believed to be relevant to said secondary

effects.

(C) The provisions of this chapter shall be construed so as

to further the purposes of this chapter as set forth in division

(A) of this section.

(D) Nothing in this chapter shall be construed to preenpt or

prevent counties, nunicipal corporations and townshi ps from

adopting or enforcing | aws concerning sexually oriented businesses

that are as restrictive or nore restrictive than the provisions in

this chapter.

Section 2. Severability. This chapter and each section,

Page 8

191
192
193
194
195
196
197

198
199
200
201
202
203
204

205
206
207
208
209
210
211
212

213
214
215

216
217
218
219
220

221



S.B. No. 16
As Reported by the Senate State and Local Government and Veterans Affairs
Committee

di vi sion and provision hereof is hereby declared to be independent
such that if any such section, division or provision, or the
application thereof to any person or circunstance, is held to be
invalid, the remaining sections, divisions or provisions and the
application of such sections, divisions or provisions to any
person or circunstances other than those to which it is held
invalid shall not be affected thereby. It is hereby decl ared that
such sections, divisions and provisions would have been enact ed

i ndependently of such section, divisions or provisions so known to

be invalid.
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