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127th General Assembly
Regular Session S.B. No. 176
2007-2008

Senator Boccieri

Cosponsors: Senators Stivers, Mumper, Padgett, Cafaro, Clancy, Schaffer,
Roberts, Niehaus, Mason, Gardner, Fedor, Wilson, Kearney, Miller, D.,
Grendell, Cates, Schuler, Spada, Schuring, Harris, Miller, R., Goodman,

Sawyer, Morano, Carey, Buehrer, Coughlin, Jacobson, Austria, Smith, Faber

A BILL

To amend sections 2311. 07, 2311.08, 2743.03, 3319.13,
5903. 02, 5903.99, and 5923.05, to enact section
2743.091, and to repeal sections 124.29 and
5903. 01 of the Revised Code to establish specified
enpl oynment rights for private sector enployees in
the uniformed services, to permt a person
aggri eved under the federal "Uniforned Services
Enpl oynent and Reenpl oynent Rights Act” to file a
cl ai m agai nst the person's enployer in a state
court, to require the clerk of the Court to give
such action priority on the Court's dockets, and
to prohibit the Court fromrequiring a plantiff to

pay court costs.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2311.07, 2311.08, 2743.03, 3319.13,
5903. 02, 5903.99, and 5923. 05 be anended and section 2743. 091 of

t he Revi sed Code be enacted to read as fol | ows:
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Sec. 2311.07. Cases in which there is an issue of fact or
damages to be assessed shall be tried in the order in which they
stand on the trial docket, unless by the consent of parties, or by
the order of the court, they are continued or placed at the end of
t he docket, or for good cause shown are especially assigned for
trial or hearing out of their regular order. Actions for wages and

actions pursuant to section 5903.02 of the Revised Code shall be

first in order for trial

Sec. 2311.08. The court may assign for trial the cases
triable to a jury, in a series, in the order in which they stand
upon the docket, giving preference always to actions for wages,

actions pursuant to section 5903.02 of the Revised Code, and cases

not triable to a jury, in a series in |ike manner. Al other cases
shall be heard in the order in which they stand upon the trial

docket, unless the court otherw se directs.

Sec. 2743.03. (A (1) There is hereby created a court of
claims. The court of clains is a court of record and has
exclusive, original jurisdiction of all civil actions against the
state permitted by the waiver of imunity contained in section
2743.02 of the Revised Code, exclusive jurisdiction of the causes
of action of all parties in civil actions that are renoved to the
court of clains, and jurisdiction to hear appeals fromthe
deci sions of the court of clainms comm ssioners. The court shal
have full equity powers in all actions within its jurisdiction and
may entertain and determine all counterclains, cross-clains, and

third-party clains.

(2) If the claimant in a civil action as described in
division (A (1) of this section also files a claimfor a
declaratory judgnent, injunctive relief, or other equitable relief

against the state that arises out of the same circunstances that
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gave rise to the civil action described in division (A)(1) of this
section, the court of clains has exclusive, original jurisdiction
to hear and determine that claimin that civil action. This

di vi sion does not affect, and shall not be construed as affecting,
the original jurisdiction of another court of this state to hear
and determine a civil action in which the sole relief that the

cl ai mant seeks against the state is a declaratory judgnment,

injunctive relief, or other equitable relief.

(3) In addition to its exclusive, original jurisdiction as
conferred by division (A)(1) and (2) of this section, the court of
claime has exclusive, original jurisdiction as described in
division (F) of section 2743.02 and, division (B) of section
3335.03,_and division (C) of section 5903.02 of the Revised Code.

(B) The court of clains shall sit in Franklin county, its
hearings shall be public, and it shall consist of incunbent
justices or judges of the suprene court, courts of appeals, or
courts of conmon pleas, or retired justices or judges eligible for
active duty pursuant to division (C) of Section 6 of Article IV,
Ohio Constitution, sitting by tenporary assignnent of the chief
justice of the suprene court. The chief justice may direct the
court to sit in any county for cases on renoval upon a show ng of

substantial hardshi p and whenever justice dictates.

(O (1) Acivil action against the state shall be heard and
determ ned by a single judge. Upon application by the claimnt or
the state, the chief justice of the suprene court may assign a
panel of three judges to hear and determine a civil action
presenti ng novel or conplex issues of |aw or fact. Concurrence of

two nmenbers of the panel is necessary for any judgnent or order.

(2) Whenever the chief justice of the suprene court believes
an equitable resolution of a case will be expedited, he the chief
justice may appoint referees in accordance with Gvil Rule 53 to

hear the case.
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(3) When any di spute under division (B) of section 153.12 of
the Revised Code is brought to the court of clains, upon request
of either party to the dispute, the chief justice of the suprene
court shall appoint a single referee or a panel of three referees.
The referees need not be attorneys, but shall be persons
know edgeabl e about construction contract |aw, a nenber of the
construction industry panel of the Anerican arbitration
association, or an individual or individuals deened qualified by
the chief justice to serve. No person shall serve as a referee if
that person has been enployed by an affected state agency or a
contractor or subcontractor involved in the dispute at any tinme in
the preceding five years. Proceedi ngs governing referees shall be
in accordance with Civil Rule 53, except as nodified by this
division. The referee or panel of referees shall submt its
report, which shall include a recomendation and finding of fact,
to the judge assigned to the case by the chief justice, within
thirty days of the conclusion of the hearings. Referees appointed
pursuant to this division shall be conpensated on a per di em basis
at the sanme rate as is paid to judges of the court and al so shal
be paid their expenses. If a single referee is appointed or a
panel of three referees is appointed, then, with respect to one
referee of the panel, the conpensation and expenses of the referee
shall not be taxed as part of the costs in the case but shall be
included in the budget of the court. |If a panel of three referees
i s appoi nted, the conpensati on and expenses of the two renaini ng

referees shall be taxed as costs of the case.

Al'l costs of a case shall be apportioned anong the parties.
The court may not require that any party deposit with the court
cash, bonds, or other security in excess of two hundred dollars to
guar ant ee paynent of costs without the prior approval in each case

of the chief justice.

(4) An appeal froma decision of the court of clains
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conmi ssioners shall be heard and determ ned by one judge of the

court of clains.

(D) The Rules of Civil Procedure shall govern practice and
procedure in all actions in the court of clainms, except insofar as
i nconsistent with this chapter. The supreme court may pronul gate
rul es governing practice and procedure in actions in the court as

provided in Section 5 of Article IV, Chio Constitution.

(E) (1) A party who files a counterclaimagainst the state or
nakes the state a third-party defendant in an action conmenced in
any court, other than the court of clainms, shall file a petition
for removal in the court of clains. The petition shall state the
basis for renoval, be accompani ed by a copy of all process,
pl eadi ngs, and ot her papers served upon the petitioner, and shal
be signed in accordance with Gvil Rule 11. A petition for renova
based on a counterclaimshall be filed within twenty-ei ght days
after service of the counterclaimof the petitioner. A petition
for renmoval based on third-party practice shall be filed within
twenty-eight days after the filing of the third-party conpl aint of

the petitioner.

(2) Wthin seven days after filing a petition for renoval
the petitioner shall give witten notice to the parties, and shal
file a copy of the petition with the clerk of the court in which
the action was brought originally. The filing effects the renoval
of the action to the court of clains, and the clerk of the court
where the action was brought shall forward all papers in the case
to the court of clains. The court of clainms shall adjudicate all
civil actions renoved. The court nmay remand a civil action to the
court in which it originated upon a finding that the renoval
petition does not justify renoval, or upon a finding that the

state is no longer a party.

(3) Bonds, undertakings, or security and injunctions,

attachments, sequestrations, or other orders issued prior to

Page 5

111
112

113
114
115
116
117

118
119
120
121
122
123
124
125
126
127
128
129

130
131
132
133
134
135
136
137
138
139
140

141
142



S. B. No. 176
As Introduced

renoval remain in effect until dissolved or nodified by the court

of cl ai ns.

Sec. 2743.091. |If a person brings an action in the court of

clains pursuant to section 5903.02 of the Revised Code or section

4323 of the "Unifornmed Services Enpl oynent and Reenpl oynent Ri ghts

Act of 1994, " 108 Stat. 3149, 38 U.S.C. 4301, et. seq., the clerk

of the court of clains shall give the action priority on the court

of clains' dockets.

Sec. 3319.13. Upon the witten request of a teacher or a
regul ar nont eachi ng school enpl oyee, a board of education may
grant a | eave of absence for a period of not nore than two
consecutive school years for educational, professional, or other
pur poses, and shall grant such | eave where illness or other
disability is the reason for the request. Upon subsequent request,
such | eave may be renewed by the board. Wthout request, a board
may grant simlar |eave of absence and renewal s thereof to any
teacher or regul ar nonteachi ng school enpl oyee because of physical
or nental disability, but such teacher may have a hearing on such
unrequested | eave of absence or its renewals in accordance with
section 3319. 16 of the Revised Code, and such nonteachi ng school
enpl oyee may have a hearing on such unrequested | eave of absence
or its renewals in accordance with division (C of section
3319. 081 of the Revised Code. Upon the return to service of a
teacher or a nonteaching school enployee at the expiration of a
| eave of absence, the teacher or nonteaching school enployee shal
resume the contract status that the teacher or nonteaching schoo
enpl oyee held prior to the | eave of absence. Any teacher who
| eaves a teaching position for service in the uniformnmed services
and who returns fromservice in the uniformed services that is
termnated in a manner other than as described in section 4304 of

Title 38 of the United States Code, "Uniforned Services Enploynent
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and Reenmpl oynent Rights Act of 1994," 108 Stat. 3149, 38 U S.C A
4304, shall resunme the contract status held prior to entering the
uni forned services, subject to passing a physical exanination by
an individual authorized by the Revised Code to conduct physical
exam nations, including a physician assistant, a clinical nurse
specialist, a certified nurse practitioner, or a certified
nurse-mdw fe. Any witten docunentation of the physi cal

exam nation shall be conpleted by the individual who conducted the
exam nation. Such contract status shall be resuned at the first of
the school senester or the beginning of the school year follow ng
return fromthe uniformed services. For purposes of this section
and section 3319.14 of the Revised Code, "uniforned services" and
"service in the unifornmed services" have the sane neani ngs as
defined in section 596306+ 5923. 05 of the Revised Code.

Upon the return of a nonteaching school enployee froma |eave
of absence, the board may terninate the enpl oynent of a person
hired exclusively for the purpose of replacing the returning
enpl oyee while the returning enpl oyee was on leave. If, after the
return of a nonteaching enpl oyee froml eave, the person enpl oyed
exclusively for the purpose of replacing an enpl oyee while the
enpl oyee was on | eave is continued in enploynent as a regul ar
nont eachi ng school enployee or if the person is hired by the board
as a regul ar nonteachi ng school enployee within a year after
enpl oynent as a replacenent is term nated, the person shall, for
pur poses of section 3319.081 of the Revised Code, receive credit
for the person's length of service with the school district during

such repl acenment period in the follow ng nanner

(A If enployed as a replacenent for |ess than twel ve nonths,
the person shall be enployed under a contract valid for a period
equal to twelve nonths | ess the nunmber of nonths enployed as a
repl acement. At the end of such contract period, if the personis

reenpl oyed it shall be under a two-year contract. Subsequent
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reenpl oynent shall be pursuant to division (B) of section 3319.081
of the Revi sed Code.

(B) If enployed as a replacenment for twelve nonths or nore
but | ess than twenty-four nonths, the person shall be enpl oyed
under a contract valid for a period equal to twenty-four nonths
| ess the nunmber of nonths enpl oyed as a replacenment. Subsequent
reenpl oynent shall be pursuant to division (B) of section 3319.081
of the Revised Code.

(O If enployed as a replacenent for nore than twenty-four
nont hs, the person shall be enployed pursuant to division (B) of
section 3319.081 of the Revised Code.

For purposes of this section, enploynent during any part of a

nont h shall count as enploynment during the entire nonth.

accordancewith As used in this section, "uniforned services" and

"service in the unifornmed services" have the same neanings as in

the "Uniforned Services Enploynent and Reenpl oynent Rights Act of
1994," 108 Stat. 3149, 38 U S. C. A 4301 —et—seqg 4303.

(B) Any person whose absence froma position of enploynent is

necessitated by reason of service in the uniforned services or in

the Chio organized nmlitia has the sane reinstatenent and

reenploynent rights in this state that a person has under the

"Uni formed Services Enpl oynent and Reenpl oynent Ri ghts Act of

1994." A person who is denied a reinstatenent or reenpl oynent

ri ght pursuant to this section has a cause of action for the sane

renedi es as a person has under the "Uniforned Services Enploynent

and Reenpl oynent Rights Act of 1994." The court of common pl eas,

not wi t hst andi ng any sumlinitation established by decision of a

board of county conmi ssioners pursuant to section 2305.01 of the
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Revi sed Code, shall have exclusive original jurisdiction for such

actions, unless the defendant is the state, in which case the

court of clains shall have exclusive original jurisdiction

pursuant to division (C) of this section.

(G A person who seeks reinstatenent or reenploynent rights

with the state, pursuant to this section, nmay bring an action in

the court of clainms pursuant to this section or section 4323 of

the "Unifornmed Services Enpl oynent and Reenpl oynent Ri ghts Act of
1994. "

(D) _Notwi thstandi ng any other provision of the Revised Code,

court costs may not be charged against any person clainmng rights

under this section

(E) In any action or proceeding to enforce a provision of

this section the court may award to a plaintiff who prevails in

such action or proceeding reasonable attorney's fees, expert

witness fees, and other litigation expenses. |If the plaintiff does

not receive a favorable judgment fromthe court in that action

the court shall not require the plaintiff to reinburse the state

for attorney's fees.

(F) The director of administrative services shall adopt rules

in accordance with Chapter 119. of the Revised Code for the

i mpl ementation of this chapter with respect to persons in public

service.

Sec. 5903.99. Woever viol ates sections—5903- 01 and section
5903. 02 of the Revised Code may be fined not nore than one

thousand dollars or inprisoned not nore than six nonths, or both.

Sec. 5923.05. (A) (1) Permanent public enpl oyees who are
nmenbers of the Ohio organized mlitia or nenbers of other reserve
conmponents of the armed forces of the United States, including the

Ohi o national guard, are entitled to a | eave of absence fromtheir
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respective positions without loss of pay for the tine they are
perform ng service in the unifornmed services, for periods of up to
one nmonth, for each cal endar year in which they are performng

service in the uniforned services.
(2) As used in this section

(a) "Cal endar year" neans the year beginning on the first day

of January and ending on the | ast day of Decenber

(b) "Month" neans twenty-two ei ght-hour work days or one

hundred seventy-six hours within one cal endar year.

(c) "Permanent public enployees—and—uniformed services™

enpl oyee" neans any person holding a position in public enpl oynent

that requires working a reqular schedule of twenty-sSix consecutive

bi weekl vy pay periods, or any other reqular schedul e of conparabl e

consecutive pay periods, which is not limted to a specific season

or _duration. "Permanent public enployee" does not include student

help; intermttent, seasonal, or external interimenployees; or

individuals covered by personal services contracts.

(d) "State agency" neans any departnment, bureau, board,
conm ssion, office, or other organized body established by the
constitution or laws of this state for the exercise of any
function of state governnent, the general assenbly, al
| egi sl ative agencies, the supreme court, the court of clains, and

the state-supported institutions of higher education.

(e) "Service in the uniforned services" neans the performnce

of duty, on a voluntary or involuntary basis, in a uniforned

service, under conpetent authority, and includes active duty,

active duty for training, initial active duty for training,

inactive duty for training, full-tinme national gquard duty, and

performance of duty or training by a nenber of the Chio organized

mlitia pursuant to Chapter 5923. of the Revised Code. "Service in
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the uni fornmed services" includes also the period of tinme for which

a person is absent froma position of public or private enpl oynent

for the purpose of an exam nation to determ ne the fitness of the

person to performany duty described in this division.

(f) "Uniforned services" neans the arned forces, the Ghio

organi zed nmilitia when engaged in active duty for training.

inactive duty training, or full-tine national quard duty, the

conmi ssi oned corps of the public health service, and any other

category of persons designated by the president of the United

States in tine of war or energency.

(B) Except as otherw se provided in division (D) of this
section, any pernmanent public enployee who is enployed by a
political subdivision, who is entitled to the | eave provi ded under
division (A) of this section, and who is called or ordered to the
uni fornmed services for |onger than a nmonth, for each cal endar year
in which the enpl oyee performed service in the uniforned services,
because of an executive order issued by the president of the
United States, because of an act of congress, or because of an
order to performduty issued by the governor pursuant to section
5919. 29 of the Revised Code is entitled, during the period
designated in the order or act, to a | eave of absence and to be
pai d, during each nonthly pay period of that |eave of absence, the

| esser of the follow ng:

(1) The difference between the pernanent public enpl oyee's
gross nonthly wage or salary as a permanent public enpl oyee and
the sum of the permanent public enpl oyee's gross uniformed pay and

al | owances recei ved that nonth;
(2) Five hundred doll ars.

(C) Except as otherwi se provided in division (D) of this
section, any pernmanent public enpl oyee who is enployed by a state

agency, who is entitled to the | eave provided under division (A
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of this section, and who is called or ordered to the uniforned
services for longer than a nonth, for each cal endar year in which
the enpl oyee perfornmed service in the uniformed services, because
of an executive order issued by the president of the United

St ates, because of an act of congress, or because of an order to
performduty issued by the governor pursuant to section 5919.29 or
5923. 21 of the Revised Code is entitled, during the period
designated in the order or act, to a | eave of absence and to be
pai d, during each nonthly pay period of that |eave of absence, the
di fference between the permanent public enployee's gross nonthly
wage or salary as a permanent public enployee and the sum of the
per manent public enpl oyee's gross uniforned pay and al |l owances

recei ved that nonth

(D) No permanent public enpl oyee shall receive paynents under
division (B) or (C) of this section if the sumof the pernanent
public enployee's gross uniformed pay and al |l owances received in a
pay period exceeds the enpl oyee's gross wage or salary as a
per manent public enpl oyee for that period or if the pernanent
public enployee is receiving pay under division (A) of this

secti on.

(E) Any political subdivision of the state, as defined in
section 2744.01 of the Revised Code, nay elect to pay any of its
per manent public enpl oyees who are entitled to the | eave provided
under division (A) of this section and who are called or ordered
to the uniformed services for |onger than one nonth, for each
cal endar year in which the enployee perforned service in the
uni fornmed services, because of an executive order issued by the
president or an act of congress, such paynents, in addition to
those paynents required by division (B) of this section, as nay be
aut hori zed by the legislative authority of the political

subdi vi si on

(F) Each permanent public enployee who is entitled to | eave
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provi ded under division (A of this section shall subnit to the
per manent public enpl oyee's appointing authority the published
order authorizing the call or order to the uniformed services or a
witten statenent fromthe appropriate nilitary comuander

aut hori zing that service, prior to being credited with that |eave.

(G Any permanent public enployee of a political subdivision
whose enpl oynent is governed by a collective bargaini ng agreenent
with provision for the performance of service in the uniforned
services shall abide by the terns of that collective bargaining
agreenment with respect to the performance of that service, except
that no collective bargaining agreenment may afford fewer rights

and benefits than are conferred under this section.

Section 2. That existing sections 2311.07, 2311.08, 2743.03,
3319. 13, 5903.02, 5903.99, and 5923.05 and sections 124.29 and
5903. 01 of the Revised Code are hereby repeal ed.
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