As Reported by the Senate Judiciary--Criminal Justice Committee

127th General Assembly
Regular Session Sub. S. B. No. 183
2007-2008

Senator Schaffer

Cosponsors: Senators Coughlin, Austria, Cates, Clancy, Faber, Gardner,
Grendell, Padgett

A BILL

To amend sections 2907.07 and 2929. 13 of the Revised
Code to provide nandatory m nimum prison terns for
persons who plead guilty to or are convicted of

i nportuni ng.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2907.07 and 2929. 13 of the Revised

Code be amended to read as fol |l ows:

Sec. 2907.07. (A) No person shall solicit a person who is
less than thirteen years of age to engage in sexual activity with
the of fender, whether or not the offender knows the age of such

per son.

(B) No person shall solicit another, not the spouse of the
of fender, to engage in sexual conduct with the offender, when the
of fender is eighteen years of age or older and four or nore years
ol der than the other person, and the other person is thirteen
years of age or older but |less than sixteen years of age, whether

or not the offender knows the age of the other person.

(© No person shall solicit another by nmeans of a

t el econmuni cati ons device, as defined in section 2913.01 of the
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Revi sed Code, to engage in sexual activity with the of fender when
the offender is eighteen years of age or older and either of the

foll owi ng applies:

(1) The other person is less than thirteen years of age, and
the offender knows that the other person is less than thirteen

years of age or is reckless in that regard.

(2) The other person is a | aw enforcenent officer posing as a
person who is less than thirteen years of age, and the offender
believes that the other person is less than thirteen years of age

or is reckless in that regard.

(D) No person shall solicit another by means of a
t el ecommuni cati ons device, as defined in section 2913.01 of the
Revi sed Code, to engage in sexual activity with the of fender when
the offender is eighteen years of age or older and either of the

foll owi ng applies:

(1) The other person is thirteen years of age or ol der but
| ess than sixteen years of age, the offender knows that the other
person is thirteen years of age or older but |ess than sixteen
years of age or is reckless in that regard, and the offender is

four or nore years older than the other person

(2) The other person is a | aw enforcenent officer posing as a
person who is thirteen years of age or ol der but |ess than sixteen
years of age, the offender believes that the other person is
thirteen years of age or older but |ess than sixteen years of age
or is reckless in that regard, and the offender is four or nore
years ol der than the age the | aw enforcenent officer assunes in
posing as the person who is thirteen years of age or ol der but

| ess than sixteen years of age.

(E) Divisions (C) and (D) of this section apply to any
solicitation that is contained in a transm ssion via a

tel ecomuni cations device that either originates in this state or
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is received in this state.

(F) Whoever violates this section is guilty of inmportuning. A
violation of division (A or (C of this sectionis a felony of

the third degree on a first offense and a felony of the second

degree on each subsequent offense. Netw-thstanding—division{G—of
: . F 4 : I o t4 : : I
. hall be i W L olat f divisi A

i ) ) ) L )
2029 13 of the RevisedGCode— |f the violation of division (A or

(C) of this section is a felony of the third degree, the court

shall inpose upon the offender as a nandatory prison term one of

the prison terns prescribed in section 2929.14 of the Revised Code

for a felony of the third degree. If the violation of division (A

or (C) of this section is a felony of the second degree, the court

shall inpose upon the offender as a nmandatory prison term one of

the prison terns prescribed in section 2929.14 of the Revi sed Code

for a felony of the second degree. A violation of division (B) or

(D) of this sectionis a felony of the fifth degree on a first
of fense and a felony of the fourth degree on each subsequent

offense. |f the violation of division (B) or (D) of this section

is a felony of the fifth degree, the court shall inpose upon the

of fender _as a mandatory prison termone of the prison terns

prescribed in section 2929.14 of the Revised Code for a felony of

the fifth degree. |If the violation of division (B) or (D) of this

section is a felony of the fourth degree., the court shall inpose

upon the offender as a nmandatory prison termone of the prison

terns prescribed in section 2929.14 of the Revised Code for a

felony of the fourth degree that is not |less than twelve nonths in

dur ation.

Sec. 2929.13. (A Except as provided in division (E), (F), or
(G of this section and unless a specific sanction is required to

be inposed or is precluded from being i nposed pursuant to law, a
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court that inposes a sentence upon an offender for a felony may
i mpose any sanction or conbination of sanctions on the offender
that are provided in sections 2929.14 to 2929.18 of the Revised
Code. The sentence shall not inmpose an unnecessary burden on state

or | ocal government resources.

If the offender is eligible to be sentenced to community
control sanctions, the court shall consider the appropriateness of
i mposing a financial sanction pursuant to section 2929.18 of the
Revi sed Code or a sanction of community service pursuant to
section 2929.17 of the Revised Code as the sole sanction for the
of fense. Except as otherwi se provided in this division, if the
court is required to inpose a mandatory prison termfor the
of fense for which sentence is being inposed, the court also may
i npose a financial sanction pursuant to section 2929.18 of the
Revi sed Code but nay not inpose any additional sanction or
conbi nation of sanctions under section 2929.16 or 2929.17 of the
Revi sed Code.

If the offender is being sentenced for a fourth degree felony
OVl offense or for a third degree felony OVI offense, in addition
to the mandatory termof |ocal incarceration or the mandatory
prison termrequired for the offense by division (G (1) or (2) of
this section, the court shall inpose upon the of fender a mandatory
fine in accordance with division (B)(3) of section 2929.18 of the
Revi sed Code and nmay i npose whi chever of the following is

appl i cabl e:

(1) For a fourth degree felony OVI offense for which sentence
is inposed under division (G (1) of this section, an additiona
comrunity control sanction or conbination of comrunity contro
sanctions under section 2929.16 or 2929.17 of the Revised Code. I|f
the court inposes upon the offender a comunity control sanction
and the offender violates any condition of the community control

sanction, the court may take any action prescribed in division (B)
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of section 2929.15 of the Revised Code relative to the offender
i ncluding inposing a prison termon the offender pursuant to that
di vi si on.

(2) For a third or fourth degree felony OVI offense for which
sentence is inposed under division (G (2) of this section, an
addi tional prison termas described in division (D)(4) of section
2929. 14 of the Revised Code or a community control sanction as

described in division (G (2) of this section

(B) (1) Except as provided in division (B)(2), (E), (F), or
(G of this section, in sentencing an offender for a felony of the
fourth or fifth degree, the sentencing court shall determ ne

whet her any of the follow ng apply:

(a) In commtting the offense, the offender caused physical

harmto a person

(b) I'n conmmitting the offense, the offender attenpted to
cause or made an actual threat of physical harmto a person with a

deadl y weapon.

(c) In coormitting the offense, the offender attenpted to
cause or made an actual threat of physical harmto a person, and
t he of fender previously was convicted of an offense that caused

physical harmto a person

(d) The offender held a public office or position of trust
and the offense related to that office or position; the offender's
position obliged the offender to prevent the offense or to bring
those committing it to justice; or the offender's professional
reputation or position facilitated the offense or was likely to

i nfluence the future conduct of others.

(e) The offender comritted the offense for hire or as part of

an organi zed crimnal activity.

(f) The offense is a sex offense that is a fourth or fifth
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degree felony violation of section 2907.03, 2907.04, 2907. 05,
2907. 22, 2907.31, 2907.321, 2907.322, 2907.323, or 2907.34 of the
Revi sed Code.

(g) The offender at the time of the offense was serving, or

the offender previously had served, a prison term

(h) The offender comm tted the offense while under a
comrunity control sanction, while on probation, or while rel eased

fromcustody on a bond or personal recognizance.

(i) The offender conmitted the offense while in possession of

a firearm

(2)(a) If the court nakes a finding described in division
(B (1 (a), (b), (¢), (d), (e), (f), (g, (h), or (i) of this
section and if the court, after considering the factors set forth
in section 2929.12 of the Revised Code, finds that a prison term
is consistent with the purposes and principles of sentencing set
forth in section 2929.11 of the Revised Code and finds that the
of fender is not anmenable to an avail able comunity control

sanction, the court shall inpose a prison termupon the offender.

(b) Except as provided in division (E), (F), or (G of this
section, if the court does not make a finding described in
division (B)(1)(a), (b), (c), (d), (e), (f), (9), (h), or (i) of
this section and if the court, after considering the factors set
forth in section 2929.12 of the Revised Code, finds that a
comunity control sanction or conbination of community contro
sanctions is consistent with the purposes and principl es of
sentencing set forth in section 2929.11 of the Revised Code, the
court shall inmpose a community control sanction or conbi nation of

comrunity control sanctions upon the offender
(C Except as provided in division (D), (BE), (F), or (G of
this section, in determ ning whether to inpose a prison termas a

sanction for a felony of the third degree or a felony drug of fense
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that is a violation of a provision of Chapter 2925. of the Revised
Code and that is specified as being subject to this division for
pur poses of sentencing, the sentencing court shall conply with the
pur poses and principles of sentencing under section 2929.11 of the
Revi sed Code and with section 2929.12 of the Revised Code.

(D) (1) Except as provided in division (E) or (F) of this
section, for a felony of the first or second degree, for a felony
drug offense that is a violation of any provision of Chapter
2925., 3719., or 4729. of the Revised Code for which a presunption
in favor of a prison termis specified as being applicable, and
for a violation of division (A)(4) or (B) of section 2907.05 of

the Revised Code for which a presunption in favor of a prison term

is specified as being applicable, it is presumed that a prison
termis necessary in order to conply with the purposes and
princi pl es of sentencing under section 2929.11 of the Revised
Code. Division (D)(2) of this section does not apply to a
presunption established under this division for a violation of
division (A)(4) of section 2907.05 of the Revised Code.

(2) Notwi thstanding the presunption established under
division (D) (1) of this section for the offenses listed in that
division other than a violation of division (A (4) or (B) of
section 2907.05 of the Revised Code, the sentencing court may
i mpose a community control sanction or a conbination of comunity
control sanctions instead of a prison termon an offender for a
felony of the first or second degree or for a felony drug offense
that is a violation of any provision of Chapter 2925., 3719., or
4729. of the Revised Code for which a presunption in favor of a
prison termis specified as being applicable if it makes both of

the follow ng findings:

(a) A community control sanction or a conbination of
community control sanctions woul d adequately punish the of fender

and protect the public fromfuture crinme, because the applicable
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factors under section 2929.12 of the Revised Code indicating a
| esser likelihood of recidivismoutweigh the applicable factors

under that section indicating a greater |ikelihood of recidivism

(b) A community control sanction or a conbination of
community control sanctions would not denmean the seriousness of
the of fense, because one or nore factors under section 2929.12 of
the Revised Code that indicate that the offender's conduct was
| ess serious than conduct normally constituting the offense are
appl i cabl e, and they outweigh the applicable factors under that
section that indicate that the offender's conduct was nore serious

than conduct normally constituting the offense.

(E) (1) Except as provided in division (F) of this section,
for any drug offense that is a violation of any provision of
Chapter 2925. of the Revised Code and that is a felony of the
third, fourth, or fifth degree, the applicability of a presunption
under division (D) of this section in favor of a prison termor of
division (B) or (C) of this section in deternining whether to
i mpose a prison termfor the offense shall be determ ned as
specified in section 2925.02, 2925.03, 2925.04, 2925.05, 2925. 06,
2925.11, 2925.13, 2925.22, 2925.23, 2925.36, or 2925.37 of the

Revi sed Code, whichever is applicable regarding the violation.

(2) If an offender who was convicted of or pleaded guilty to
a felony violates the conditions of a community control sanction
i nposed for the offense solely by reason of producing positive
results on a drug test, the court, as punishnent for the violation
of the sanction, shall not order that the offender be inprisoned

unl ess the court determnes on the record either of the foll ow ng:

(a) The of fender had been ordered as a sanction for the
felony to participate in a drug treatnent program in a drug
education program or in narcotics anonynous or a simlar program
and the offender continued to use illegal drugs after a reasonable

period of participation in the program

Page 8

207
208
209

210
211
212
213
214
215
216
217

218
219
220
221
222
223
224
225
226
227

228
229
230
231
232
233

234
235
236
237
238



Sub. S. B. No. 183
As Reported by the Senate Judiciary--Criminal Justice Committee

(b) The inprisonment of the offender for the violation is
consistent with the purposes and principles of sentencing set
forth in section 2929.11 of the Revised Code.

(F) Notwi thstanding divisions (A to (E) of this section, the
court shall inpose a prison termor ternms under sections 2929.02
to 2929.06, section 2929.14, section 2929.142, or section 2971.03
of the Revised Code and except as specifically provided in section
2929. 20 or 2967.191 of the Revised Code or when parole is
aut horized for the offense under section 2967.13 of the Revised
Code shall not reduce the termor terns pursuant to section
2929. 20, section 2967.193, or any other provision of Chapter 2967.
or Chapter 5120. of the Revised Code for any of the follow ng

of f enses:
(1) Aggravated nmurder when death is not inposed or nurder;

(2) Any rape, regardl ess of whether force was invol ved and
regardl ess of the age of the victim or an attenpt to commit rape
if, had the offender conpleted the rape that was attenpted, the
of f ender woul d have been guilty of a violation of division
(A)(1)(b) of section 2907.02 of the Revised Code and woul d be

sent enced under section 2971.03 of the Revi sed Code;

(3) G oss sexual inposition or sexual battery, if the victim
is less than thirteen years of age and if any of the follow ng

appl i es:

(a) Regarding gross sexual inposition, the offender
previously was convicted of or pleaded guilty to rape, the fornmer
of fense of felonious sexual penetration, gross sexual inposition,
or sexual battery, and the victimof the previous offense was | ess

than thirteen years of age;

(b) Regardi ng gross sexual inposition, the offense was
commtted on or after August 3, 2006, and evidence other than the

testinony of the victimwas admtted in the case corroborating the
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vi ol ati on.

(c) Regarding sexual battery, either of the foll ow ng

appl i es:

(i) The offense was commtted prior to August 3, 2006, the
of fender previously was convicted of or pleaded guilty to rape,
the fornmer offense of felonious sexual penetration, or sexua
battery, and the victimof the previous offense was | ess than

thirteen years of age.
(ii) The offense was conmitted on or after August 3, 2006.

(4) A felony violation of section 2903. 04, 2903. 06, 2903. 08,
2903. 11, 2903.12, er 2903.13, or 2907.07 of the Revised Code if

the section requires the inposition of a prison term

(5) Afirst, second, or third degree felony drug offense for
whi ch section 2925.02, 2925.03, 2925.04, 2925.05, 2925. 06,
2925. 11, 2925.13, 2925.22, 2925.23, 2925.36, 2925.37, 3719.99, or
4729. 99 of the Revised Code, whichever is applicable regarding the

violation, requires the inposition of a mandatory prison term

(6) Any offense that is a first or second degree fel ony and
that is not set forth in division (F)(1), (2), (3), or (4) of this
section, if the offender previously was convicted of or pleaded
guilty to aggravated nurder, nurder, any first or second degree
felony, or an offense under an existing or fornmer law of this
state, another state, or the United States that is or was

substantially equivalent to one of those offenses;

(7) Any offense that is a third degree felony and either is a
vi ol ation of section 2903.04 of the Revised Code or an attenpt to
commit a felony of the second degree that is an offense of
vi ol ence and involved an attenpt to cause serious physical harmto
a person or that resulted in serious physical harmto a person if
the offender previously was convicted of or pleaded guilty to any

of the follow ng of fenses:
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(a) Aggravated nurder, nurder, involuntary mansl aughter,
rape, felonious sexual penetration as it existed under section
2907.12 of the Revised Code prior to Septenber 3, 1996, a felony
of the first or second degree that resulted in the death of a
person or in physical harmto a person, or conplicity in or an

attenpt to commt any of those offenses;

(b) An offense under an existing or former |aw of this state,
another state, or the United States that is or was substantially
equi valent to an offense listed in division (F)(7)(a) of this
section that resulted in the death of a person or in physical harm

to a person.

(8) Any offense, other than a violation of section 2923.12 of
the Revised Code, that is a felony, if the offender had a firearm
on or about the offender's person or under the offender's control
while committing the felony, with respect to a portion of the
sentence inmposed pursuant to division (D)(1)(a) of section 2929. 14

of the Revised Code for having the firearm

(9) Any offense of violence that is a felony, if the offender
wore or carried body armor while committing the fel ony offense of
violence, with respect to the portion of the sentence inposed
pursuant to division (D)(1)(d) of section 2929.14 of the Revised

Code for wearing or carrying the body arnor;

(10) Corrupt activity in violation of section 2923.32 of the
Revi sed Code when the nost serious offense in the pattern of
corrupt activity that is the basis of the offense is a felony of

the first degree;

(11) Any violent sex offense or designated homicide, assault,
or kidnapping offense if, in relation to that offense, the

of fender is adjudicated a sexually violent predator;

(12) A violation of division (A)(1) or (2) of section 2921. 36

of the Revised Code, or a violation of division (C of that
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section involving an itemlisted in division (A)(1) or (2) of that
section, if the offender is an officer or enployee of the

departnment of rehabilitation and correction;

(13) Aviolation of division (A)(1) or (2) of section 2903.06
of the Revised Code if the victimof the offense is a peace
officer, as defined in section 2935.01 of the Revised Code, or an
i nvestigator of the bureau of crinmnal identification and
i nvestigation, as defined in section 2903.11 of the Revised Code,
with respect to the portion of the sentence inposed pursuant to
di vision (D)(5) of section 2929.14 of the Revised Code;

(14) A violation of division (A)(1) or (2) of section 2903. 06
of the Revised Code if the offender has been convicted of or
pl eaded guilty to three or nore violations of division (A) or (B)
of section 4511.19 of the Revised Code or an equival ent offense,
as defined in section 2941. 1415 of the Revised Code, or three or
nore viol ati ons of any conbination of those divisions and
of fenses, with respect to the portion of the sentence inposed
pursuant to division (D)(6) of section 2929.14 of the Revised
Code;

(15) Kidnapping, in the circunstances specified in section
2971. 03 of the Revised Code and when no ot her provision of

division (F) of this section applies.

(G Notwithstanding divisions (A to (E) of this section, if
an offender is being sentenced for a fourth degree fel ony OV
offense or for a third degree felony OVI offense, the court shal
i npose upon the offender a mandatory term of | ocal incarceration

or a mandatory prison termin accordance with the follow ng:

(1) If the offender is being sentenced for a fourth degree
felony OVI offense and if the offender has not been convicted of
and has not pleaded guilty to a specification of the type

described in section 2941. 1413 of the Revised Code, the court may
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i mpose upon the offender a mandatory term of | ocal incarceration
of sixty days or one hundred twenty days as specified in division
(9 (1)(d) of section 4511.19 of the Revised Code. The court shal
not reduce the term pursuant to section 2929.20, 2967.193, or any
ot her provision of the Revised Code. The court that inposes a
mandat ory term of |ocal incarceration under this division shal
specify whether the termis to be served in a jail, a

communi ty-based correctional facility, a hal fway house, or an
alternative residential facility, and the of fender shall serve the
termin the type of facility specified by the court. A mandatory
termof |ocal incarceration inposed under division (G (1) of this
section is not subject to extension under section 2967.11 of the
Revi sed Code, to a period of post-release control under section
2967. 28 of the Revised Code, or to any other Revised Code
provision that pertains to a prison termexcept as provided in

division (A (1) of this section.

(2) If the offender is being sentenced for a third degree
felony OVI offense, or if the offender is being sentenced for a
fourth degree felony OVl offense and the court does not inpose a
mandatory term of |ocal incarceration under division (G (1) of
this section, the court shall inpose upon the offender a nandatory
prison termof one, two, three, four, or five years if the
of fender also is convicted of or also pleads guilty to a
specification of the type described in section 2941. 1413 of the
Revi sed Code or shall inpose upon the offender a mandatory prison
term of sixty days or one hundred twenty days as specified in
division (G (1)(d) or (e) of section 4511.19 of the Revised Code
if the offender has not been convicted of and has not pl eaded
guilty to a specification of that type. The court shall not reduce
the term pursuant to section 2929.20, 2967.193, or any other
provi sion of the Revised Code. The offender shall serve the one-,
two-, three-, four-, or five-year nmandatory prison term

consecutively to and prior to the prison terminposed for the
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underlyi ng of fense and consecutively to any other mandatory prison
terminposed in relation to the offense. In no case shall an
of fender who once has been sentenced to a nandatory term of |oca
i ncarceration pursuant to division (G (1) of this section for a
fourth degree felony OVI offense be sentenced to another mandatory
termof |ocal incarceration under that division for any violation
of division (A of section 4511.19 of the Revised Code. In
addition to the mandatory prison termdescribed in division (G (2)
of this section, the court nay sentence the offender to a
community control sanction under section 2929.16 or 2929.17 of the
Revi sed Code, but the offender shall serve the prison termprior
to serving the community control sanction. The departnent of
rehabilitation and correction may place an of fender sentenced to a
mandat ory prison termunder this division in an intensive program
prison established pursuant to section 5120.033 of the Revised
Code if the departnent gave the sentencing judge prior notice of
its intent to place the offender in an intensive program prison
establ i shed under that section and if the judge did not notify the
departnment that the judge disapproved the placenment. Upon the
establishment of the initial intensive program prison pursuant to
section 5120.033 of the Revised Code that is privately operated
and managed by a contractor pursuant to a contract entered into
under section 9.06 of the Revised Code, both of the follow ng
apply:

(a) The departnment of rehabilitation and correction shal
make a reasonable effort to ensure that a sufficient nunber of
of fenders sentenced to a mandatory prison termunder this division
are placed in the privately operated and nanaged prison so that

the privately operated and nmanaged prison has full occupancy.

(b) Unless the privately operated and nanaged prison has full
occupancy, the department of rehabilitati on and correction shal

not place any offender sentenced to a mandatory prison term under
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this division in any intensive program prison established pursuant
to section 5120.033 of the Revised Code other than the privately

operated and managed prison.

(H If an offender is being sentenced for a sexually oriented
of fense or child-victimoriented offense that is a fel ony
conmtted on or after January 1, 1997, the judge shall require the
of fender to submt to a DNA specinen collection procedure pursuant
to section 2901.07 of the Revised Code.

(1) If an offender is being sentenced for a sexually oriented
offense or a child-victimoriented offense conmmitted on or after
January 1, 1997, the judge shall include in the sentence a sumary
of the offender's duties inposed under sections 2950.04, 2950.041,
2950. 05, and 2950.06 of the Revised Code and the duration of the
duties. The judge shall informthe offender, at the tinme of
sentenci ng, of those duties and of their duration. |If required
under division (A)(2) of section 2950.03 of the Revised Code, the
judge shall performthe duties specified in that section, or, if
requi red under division (A)(6) of section 2950.03 of the Revised
Code, the judge shall performthe duties specified in that
di vi si on.

(J)(1) Except as provided in division (J)(2) of this section,
when consi dering sentencing factors under this section in relation
to an offender who is convicted of or pleads guilty to an attenpt
to commt an offense in violation of section 2923.02 of the
Revi sed Code, the sentencing court shall consider the factors
applicable to the felony category of the violation of section
2923.02 of the Revised Code instead of the factors applicable to

the felony category of the offense attenpted.

(2) When considering sentencing factors under this section in
relation to an of fender who is convicted of or pleads guilty to an
attenpt to commit a drug abuse offense for which the penalty is

determ ned by the amount or nunber of unit doses of the controlled
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Sub. S. B. No. 183
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substance involved in the drug abuse offense, the sentencing court
shal |l consider the factors applicable to the felony category that
the drug abuse offense attenpted would be if that drug abuse

of fense had been commtted and had invol ved an anpbunt or nunber of
unit doses of the controlled substance that is within the next

| ower range of controlled substance anmounts than was involved in

the attenpt.

(K) As used in this section, "drug abuse offense" has the

same neaning as in section 2925.01 of the Revi sed Code.

(L) At the time of sentencing an offender for any sexually
oriented offense, if the offender is a tier Il sex
of fender/child-victimoffender relative to that offense and the
of fender does not serve a prison termor jail term the court may
require that the offender be nonitored by nmeans of a gl oba
positioning device. |If the court requires such nonitoring, the
cost of nonitoring shall be borne by the offender. If the offender
is indigent, the cost of conpliance shall be paid by the crine

victinms reparations fund.

Section 2. That existing sections 2907.07 and 2929. 13 of the

Revi sed Code are hereby repeal ed.
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