As Reported by the Senate Insurance, Commerce and Labor
Committee

127th General Assembly
Regular Session Sub. S. B. No. 275
2007-2008

Senator Spada

Cosponsors: Senators Buehrer, Coughlin, Grendell, Jacobson, Mason,

Miller, D., Mumper, Padgett, Roberts, Schuler, Seitz, Stivers

A BILL

To anend sections 1345. 01, 4740.04, and 4740.14 and
to enact sections 1312.20, 4722.01 to 4722.14, and
4722.99 of the Revised Code to establish | aws
governing the practices of home inprovenent
contractors and new residential construction
contractors and to provide civil remedies for
owners who are damaged by a contractor who

violates the | aw.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1345.01, 4740.04, and 4740. 14 be
amended and sections 1312.20, 4722.01, 4722.02, 4722.03, 4722.04,
4722.05, 4722.06, 4722.07, 4722.08, 4722.09, 4722.10, 4722.11
4722.12, 4722.13, 4722.14, and 4722.99 of the Revised Code be

enacted to read as fol | ows:

Sec. 1312.20. (A An express warranty that a residenti al

contractor offers to an owner conplies with this division if that

warranty is in witing and includes all of the follow ng:

(1) The nane and address of the residential contractor and
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any other person who is obligated to the owner under the warranty;

(2) The nane and address of the owner to whomthe warranty is

ext ended:;

(3) The period of tine for which the warranty renmins

effective, which shall not be less than ten vears for clains

related to structural integrity, including, but not limted to,

the foundation, roof, and basic core structure of the residence,

or less than two vears for all other clains;

(4) A description of the portions of the warranty that

extends to a subsequent owner and the terns under whi ch any

extension is effective; however, any warranty nust be fully

transferable during the first two vears of the existence of the

structure;

(5) The clear and conspicuous identification of any part or

portion of the hone or prenises that is excepted or excluded from

warranty coverage;

(6) An agreenent to conplete any construction covered by the

warranty in a reasonably efficient tine, in a workerli ke manner

and in accordance with the state residential building code adopted

pursuant to Chapter 3781. of the Revi sed Code;

(7) Notice of the residential contractor's right under

section 1312.03 of the Revised Code to offer to resolve any

al | eged construction defect before the owner nay conmmence a

dwelling action or arbitration proceedi ng agai nst the residenti al

contractor;

(8) A condition that any warranty di spute have its first

heari ng under a neutral., nonbinding dispute resol ution procedure

provi ded by any of the foll ow ng:

(a) A local hone builders trade association;

(b) The | ocal better business bureau;
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(c) A local court program

(d) Any other nediation or dispute resolution procedure

agreed to by the parties.

(9) A provision that the owner and contractor will equally

share in the cost of any dispute resolution procedure;

(10) Notice that the warranty i s backed by either a separate

policy of insurance or a perfornmance bond in an anount equal to or

greater than the contract price. Any warranty that otherw se

conplies with this section is required to be backed by either a

separate policy of insurance or a perfornmance bond in _an anount

equal to or greater than the contract price.

(11) Any other termor condition that does not conflict with
the Revi sed Code.

No words in the contract of sale or the deed nor nerger of

the contract of sale into the deed shall exclude or nodify any

aspect of an express warranty made pursuant to this division.

(B) Except for actions based on a claimarising froma

knowi ng m srepresentation of a material termor condition of the

contract., goods, or services, no person may bring an action

agai nst a residential contractor under sections 1345.01 to 1345.13

of the Revised Code based on the construction of a residential

building if the contractor provided an express warranty that

conmplies with division (A of this section

(O (1) No owner may bring a civil action for property damage,

breach of contract., or other simlar clains alleging a

construction defect against a residential contractor who provides

an_express warranty that conplies with division (A of this

section unless that owner first submts the conplaint to the

di spute resolution procedure the residential construction advisory

commi ttee establishes pursuant to section 4740.14 of the Revised

Code. All applicable statutes of linmtation or repose are tolled
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for the period of time the owner is engaged in the dispute

resol ution procedure described in this division.

(2) Notwithstanding division (C) (1) of this section, an

action based on an intentional act or gross negligence in the

construction of a residential building or for personal injuries

directly and proxinmately caused by the negligence or breach of

contract of a residential contractor are not subject to this

section and shall not be submtted to the dispute resol ution

procedure the residential construction advisory committee

establ i shed pursuant to section 4740.14 of the Revi sed Code.

(D) No owner may bring a claimbased on a breach of warranty

against a residential contractor nore than ten vears after the

owner di scovers a construction defect if the contractor provides

an express warranty that conplies with division (A of this

section.

(E) In any action for property danages, whether based in tort

or contract, brought against a residential contractor who offers

an_express warranty that conplies with division (A of this

section for the construction of a residential building. each of

the foll owi ng apply:

(1) An owner may allege that the contractor failed to perform

in a workerli ke manner or that a contractor failed to

substantially conply with an applicable |ocal building code or the

state residential building code.

(2) The burden of proof is on the owner to show that a

residential contractor did not performin a workerli ke manner or

failed to conmply with a building code.

(F) The exclusive renedy for a breach of contract or a breach

of warranty by a residential contractor who provides an express

warranty that conplies with division (A of this sectionis

paynent of the anpunt of actual or consequential danages caused by
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t he breach.

(G Dammges for enotional distress are not avail abl e agai nst

a residential contractor who provides an express warranty that

conplies with division (A of this section unless the enotional

distress is associated with an actual physical injury.

(H As used in this section, "workerlike manner" neans that a

contractor perforns the residential construction as a skilled

wor ker woul d do, using ordinary care and skill working in a

reasonably efficient manner, consistent with the residenti al

bui | di ng standards the residential construction advisory board

establ i shes pursuant to section 4740.14 of the Revi sed Code.

Sec. 1345.01. As used in sections 1345.01 to 1345.13 of the
Revi sed Code:

(A) (1) "Consuner transaction"” nmeans a sale, |ease,
assi gnnent, award by chance, or other transfer of an item of
goods, a service, a franchise, or an intangible, to an individual
for purposes that are primarily personal, famly, or household, or

solicitation to supply any of these things. “~Consuner

(2) "Consuner transaction"” does not include any of the
foll owi ng transactions:

(a) Transactions between persons, defined in sections 4905. 03

and 5725.01 of the Revised Code, and their custoners, except for
transactions in connection with residential nortgages between | oan
of ficers, nortgage brokers, or nonbank nortgage | enders and their
custoners; transactions

(b) Transactions between certified public accountants or

public accountants and their clients; transactions

(c) Transactions between attorneys, physicians, or dentists
and their clients or patients; anrdtranrsactions

(d) Transactions between veterinarians and their patients
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that pertain to nmedical treatnment but not ancillary services,

(e) Except as otherwise indicated in division (A)(3) of this

section, transactions between owners and any of the foll ow ng:

(i) Honme inprovenent contractors licensed pursuant to section

4722.02 of the Revi sed Code;

(ii) Honme inprovenent contractors who are not |icensed
pursuant to section 4722.02 of the Revised Code and who fulfil

the criteria described in division (E) of section 4722.08 of the
Revi sed Code;

(iii) New residential construction contractors who fulfil

the criteria described in division (E) of section 1312.06 of the
Revi sed Code;

(iv) New residential construction contractors who fulfill the

criteria described in division (B) of section 1312.20 of the
Revi sed Code;

(v) New residential construction contractors who provide an

express warranty pursuant to the criteria described in division
(B) of section 1312.20 of the Revi sed Code:

(vi) Home inprovenent contractors who provide hone

i nprovenent goods or services valued at | ess than one thousand

dollars, except that if through changes., nodifications, or

additions, the value of the honme inprovenent goods or services

exceeds one thousand dollars, the transaction shall be a consuner

transaction under this section and all of the provisions of
sections 1345.01 to 1345.13 of the Revised Code shall apply except

for any provisions requiring or relating to witten contracts.

(3) A transaction described in division (A (2)(e) of this

section shall be considered a consuner transaction under division

(A (1) of this section if the transaction is the basis of a claim

for fraud or m srepresentation and the fraud or m Ssrepresentation
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i nduces an owner to enter into a contract under this chapter.

(4) For purposes of division (A)(2) of this section., "owner, "

"hone inprovenent contractor," and "new residential construction

contractor” have the sanme neanings as in section 4722.01 of the
Revi sed Code.

(B) "Person" includes an individual, corporation, government,
governnent al subdi vi si on or agency, business trust, estate, trust,

partnershi p, association, cooperative, or other legal entity.

(© "Supplier" nmeans a seller, lessor, assignhor, franchisor,
or other person engaged in the business of effecting or soliciting
consuner transactions, whether or not the person deals directly
with the consuner. |If the consumer transaction is in connection
with a residential nortgage, "supplier” does not include an
assi gnee or purchaser of the |oan for value, except as otherw se
provided in section 1345.091 of the Revised Code. For purposes of
this division, in a consuner transaction in connection with a
residential nortgage, "seller" means a | oan officer, nortgage

br oker, or nonbank nortgage | ender.

(D) "Consuner" neans a person who engages in a consumer

transaction with a supplier

(E) "Know edge" neans actual awareness, but such actua
awar eness nay be inferred where objective nmanifestations indicate

that the individual involved acted with such awar eness.

(F) "Natural gas service" nmeans the sale of natural gas,

exclusive of any distribution or ancillary service.

(G "Public tel ecommuni cations service" neans the
transm ssion by el ectromagnetic or other neans, other than by a
t el ephone conpany as defined in section 4927.01 of the Revised
Code, of signs, signals, witings, inages, sounds, nessages, oOr
data originating in this state regardl ess of actual call routing.

"Public tel econmunications service" excludes a system including
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its construction, maintenance, or operation, for the provision of
tel ecomuni cati ons service, or any portion of such service, by any
entity for the sole and exclusive use of that entity, its parent,
a subsidiary, or an affiliated entity, and not for resale,
directly or indirectly; the provision of term nal equi pnment used
to originate tel ecommuni cati ons service; broadcast transm ssion by
radio, television, or satellite broadcast stations regul ated by

the federal governnment; or cable tel evision service.

(H "Loan officer" has the sane neaning as in section 1322.01
of the Revised Code, except that it does not include an enpl oyee
of a bank, savings bank, savings and | oan association, credit
union, or credit union service organi zation organi zed under the
laws of this state, another state, or the United States; an
enpl oyee of a subsidiary of such a bank, savings bank, savings and
| oan association, or credit union; or an enployee of an affiliate
that (1) controls, is controlled by, or is under common contro
wi th, such a bank, savings bank, savings and | oan association, or
credit union and (2) is subject to exam nation, supervision, and
regul ation, including with respect to the affiliate's conpliance
with applicable consuner protection requirenents, by the board of
governors of the federal reserve system the conptroller of the
currency, the office of thrift supervision, the federal deposit
i nsurance corporation, or the national credit union

adm ni strati on.

(I') "Residential nortgage" or "nortgage" nmeans an obligation
to pay a sum of noney evidenced by a note and secured by a lien
upon real property located within this state containing two or
fewer residential units or on which two or fewer residential units
are to be constructed and i ncludes such an obligation on a

resi dential condoni nium or cooperative unit.

(J) "Mortgage broker" has the same nmeaning as in section

1322.01 of the Revised Code, except that it does not include a
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bank, savi ngs bank, savings and | oan association, credit union, or
credit union service organization organi zed under the laws of this
state, another state, or the United States; a subsidiary of such a
bank, savi ngs bank, savings and | oan association, or credit union;
an affiliate that (1) controls, is controlled by, or is under
common control w th, such a bank, savings bank, savings and | oan
association, or credit union and (2) is subject to exam nation,
supervision, and regulation, including with respect to the
affiliate's conpliance with applicabl e consuner protection

requi rements, by the board of governors of the federal reserve
system the conptroller of the currency, the office of thrift
supervision, the federal deposit insurance corporation, or the
national credit union admnistration; or an enpl oyee of any such

entity.

(K) "Nonbank nortgage |ender" means any person that engages
in a consumer transaction in connection with a residenti al
nortgage, except for a bank, savings bank, savings and | oan
associ ation, credit union, or credit union service organi zation
organi zed under the laws of this state, another state, or the
United States; a subsidiary of such a bank, savings bank, savings
and | oan association, or credit union; or an affiliate that (1)
controls, is controlled by, or is under conmon control wth, such
a bank, savings bank, savings and | oan association, or credit
union and (2) is subject to exam nation, supervision, and
regul ation, including with respect to the affiliate's conpliance
wi th applicabl e consunmer protection requirenents, by the board of
governors of the federal reserve system the conptroller of the
currency, the office of thrift supervision, the federal deposit
i nsurance corporation, or the national credit union

adm ni strati on.

(L) For purposes of divisions (H), (J), and (K) of this

section:

Page 9

233
234
235
236
237
238
239
240
241
242
243
244
245
246

247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262

263
264



Sub. S. B. No. 275
As Reported by the Senate Insurance, Commerce and Labor Committee

(1) "Control" of another entity means ownership, control, or
power to vote twenty-five per cent or nore of the outstanding
shares of any class of voting securities of the other entity,
directly or indirectly or acting through one or nore other

persons.

(2) "Credit union service organi zation" neans a CUSO as
defined in 12 C F.R 702. 2.

Sec. 4722.01. As used in this chapter:

(A) "Construction defect" neans a deficiency that arises

directly or indirectly froma honme inprovenent.

(B) "Construction project” neans any hone inprovenent or new

residential construction.

(G "Contractor" neans any hone i nprovenment contractor or new

residential construction contractor.

(D) _"Dwelling action" neans any of the follow ng actions,

br ought agai nst a hone i nprovenent contractor, for damages or the

| oss of use of real property, caused by a construction defect:

(1) Acivil action in contract or tort for danmges or

i ndemi ty:

(2) Any action brought pursuant to Chapter 1345. of the
Revi sed Code;

(3) Any action brought pursuant to this chapter.

(E) "Home inprovenent" nmeans any repair, alteration, or

addition to any residential building, industrialized unit,

manuf act ured hone, or nobile hone, or to any dwelling unit in any

type of structure. "Hone inprovenent" does not include any of the

foll owi ng:

(1) Construction of a new residential building,

i ndustrialized unit, or nanufactured hone;
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(2) Work performed on a structure that contains four or nore

dwelling units, except for work on an individual dwelling unit

within that structure;

(3) Wrk perfornmed on the common area of a condon ni um

property.

(F) "Hone inprovenent contractor" neans any person who

perforns or offers to performany hone inprovenent for

conpensati on.

(G "Industrialized unit," "nmanufactured hone," and

"residential building" have the sane neani ngs as in section
3781.06 of the Revised Code.

(H "Mbile hone" has the neaning as in section 4501.01 of
the Revi sed Code.

(1) "New residential construction"” neans any origi nal

construction of a residential building.

(J) "New residential construction contractor" nmeans any

person who perforns or offers to performany new residenti al

construction for conpensation.

(KY "Omer" neans the person who contracts with a contractor

for a construction project. "Owmer" nmay include the owner of the

property, a tenant who occupies the dwelling unit on which the

construction project is perforned, or a person the owner

authorizes to act on the owner's behalf to contract for a

construction project, and any other person who contracts for a

constructi on project.

Sec. 4722.02. (A) The Ohio construction industry licensing

board shall issue |licenses to hone inprovenent contractors in a

nmanner _prescribed by the board in rules it adopts under division

(B) of this section. Any hone inprovenent contractor may apply for

alicense by filing with the board a witten application
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acconpani ed by the filing fee established pursuant to rules the

board adopts under division (B)(1) of this section. A hone

i nprovenent contractor is not required to nmaintain a |license

i ssued pursuant to this section to performconstruction projects

in this state.

(B) The Chio construction industry licensing board shal

adopt rules in accordance with Chapter 119. of the Revised Code to

establish all of the foll owi ng:

(1) Fees for license issuance and renewal ., including | ate

fees, subject to the approval of the controlling board.

(2) Continuing education reguirenents for |license renewal

including a requirenent that a licensed hone inprovenent

contractor satisfactorily conplete not less than ten hours of

conti nui ng educati on courses per_vyear

(3) A code of ethics for hone inprovenent contractors.

(4) Standards for mninmal best practices of licensed hone

i nprovenent contractors that the |licensed hone i nprovenent

contractors shall follow, including, but not limted to, rules

specifyving unfair contractor practices.

(5) Disciplinary procedures for contractors who violate the

m ni mal _best practices rules adopted by the board pursuant to

division (B)(4) of this section.

(6) Requirenents by which an arbitration procedure, if any,

may be certified for use between contractors and owners to address

di sputes, to assure that an arbitration procedure does not contain

unconsci onabl e provisions, and to require the use of neutral

arbitrators.

(7) Any other requirenent that is necessary and proper for

the inplenentation of this section

(G The Ohio construction industry |licensing board has the
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same powers as those described in divisions (A, (B). and (C of

section 4740.10 of the Revised Code to discipline and investigate

a licensee who violates this chapter.

(D) _Any person who wi shes to make a conpl ai nt agai nst a

person who. on the date the action or event upon which the

conplaint is based held a valid license issued pursuant to this

section, shall submt the conplaint in witing to the Chio

construction industry licensing board within ten vears after the

date the owner has know edge of the event upon which the conpl ai nt

is based.

(E) Any contractor holding a valid, unexpired |license may

renew the license by submtting an application to the Chio

construction industry licensing board not nore than ninety

cal endar days before the expiration of the license, along with the

renewal fee the board establishes pursuant to rules it adopts

under division (BY(1) of this section and proof of conpliance wth

the applicable continuing education requirenents.

(F) Upon application and within one cal endar year after a

license has expired. the board may waive any of the requirenents

for renewal of a license upon finding that an applicant

substantially neets the renewal requirenents or that failure to

tinely apply for renewal is due to excusable neglect. |If the board

wai ves requirenents for renewal of a license, the board nmy inpose

condi tions upon the |icensee and assess a |l ate renewal fee of not

nore than double the usual renewal fee. The board shall not

reissue a license to an applicant until after that applicant has

satisfied every condition the board i nposed upon that applicant

for reissuance of a license.

(G Any person who previously held a |license issued pursuant

to division (A of this section that subsequently had that

licensed revoked by the board pursuant to a disciplinary action

under _division (C of this section or pursuant to rules adopted

Page 13

354
355
356

357
358
359
360
361
362
363

364
365
366
367
368
369
370

371
372
373
374
375
376
377
378
379
380
381

382
383
384
385



Sub. S. B. No. 275
As Reported by the Senate Insurance, Commerce and Labor Committee

under division (BY(5) of this section shall not engage in

construction projects in this state.

Sec. 4722.03. (A No contractor shall perform any

construction project the cost of which equals or exceeds one

thousand dollars unless that person enters into a witten contract

with the owner. The contract shall include all agreenents and

conditions related to the construction project, including all of

the foll ow ng:

(1) The contractor's nane, physical business address,

busi ness tel ephone nunber, and, if |icensed under section 4722.02

of the Revised Code., license nunber, but if not licensed, also the

contractor's taxpayer identification nunber and physical hone

addr ess;

(2) The owner's nane, address, and tel ephone nunber:

(3) The address of the property where the construction

project is to be perforned:

(4) A detailed description of the construction project,

including the goods and services to be furnished as part of the

construction project:

(5) The date or tine period the construction project is to

begin and the date or tine period it is to be conpleted:

(6) The total cost of the construction project:

(7) Any cost of installation, delivery, or other cost that

the total cost does not cover

(8) The dated signatures of the owner and the contractor;

(9) A notice of applicable right to cure provisions in

substantially the foll ow ng | anquage:

"RIGHT TO CURE

IN THE EVENT THAT THE CONSTRUCTI ON PRQJIECT THAT | S THE
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SUBJECT OF THI S CONTRACT RESULTS IN A CONSTRUCTI ON DEFECT, THE
CONTRACTOR NAMED IN THI S CONTRACT W LL HAVE THE RIGHT TO CURE THE
CONSTRUCTI ON DEFECT I N A MANNER CONSI STENT W TH CHAPTER 1312. OF
THE REVI SED CODE | F THE CONSTRUCTI ON DEFECT ARI SES FROM NEW

RESI DENTI AL CONSTRUCTI ON.  OR CHAPTER 4722. OF THE REVI SED CODE | F
THE CONSTRUCTI ON DEFECT ARI SES FROM A HOVE | MPROVEMENT. GENERALLY
THE RI GHT TO CURE PROVI SI ONS PROVI DE THE CONTRACTOR SI XTY (60)
DAYS TO CURE ANY CONSTRUCTI ON DEFECT, BUT SEE THE APPL| CABLE

SECTI ONS OF THE REVI SED CODE TO DETERM NE SPECI FI C TI ME AND NOTI CE
REQUI REMENTS. " ;

(10) A notice stating whether or not the contractor has

per f ormance bonds or other insurance beyond the insurance required

by section 4722.11 of the Revised Code that will cover |osses

i ncurred through defects or breach of contract terns by the

contractor.

(B)(1) To deternine the type of notice an owner requires when

the costs of a construction project exceed the estimte provided

in the contract., the contract shall include a statenent in

substantially the foll owi ng | anquage:

"EXCESS COSTS

| F AT ANY TIME A CONSTRUCTI ON PROJECT REQUI RES EXTRA COSTS
ABOVE THE COST SPECI FI ED OR ESTI MATED I N THE CONTRACT WH CH WERE
UNFORESEEN, BUT REASONABLY NECESSARY, AND THE TOTAL OF ALL EXTRA
COSTS TO DATE EXCEEDS TEN PER CENT OF THE CONTRACT COST, YOU HAVE
A RIGHT TO AN ESTI MATE OF THOSE EXCESS COSTS BEFORE THE CONTRACTOR
BEG NS WORK RELATED TO THOSE COSTS. INITIAL YOUR CHO CE OF THE
TYPE OF ESTI MATE YOQU REQUI RE:

..... witten estimate ..... oral estinmate"

(2) If the total anmpunt of unforeseen, but reasonably

necessary excess costs of a construction project at any tine

exceeds ten per cent of the cost estinmated or specified in the
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contract, prior to performng the work related to the excess

costs, the contractor shall provide an owner with the type of

notice the owner has designated in the contract.

(3) If the contract stipulates that the specified cost of the

construction project is a firmprice and the contractor will not

charge the owner with any excess costs, the contractor need not

conply with the notice requirenents of this division

(4 An owner is not liable for any excess costs unl ess the

costs were unforeseen, but reasonably necessary, and unl ess the

contractor conplies with this section's notice requirenents.

Sec. 4722.04. No contractor shall do any of the foll ow ng:

(A Prior to commencing work related to the construction

project, fail to enter into a witten contract that conplies with

this chapter;

(B) After entering into a contract with an owner and prior to

commenci ng any work that is related to an excess cost, fail to

provide an estimate of the excess costs as this chapter requires;

(C After entering into a contract with an owner, do any of

the foll ow ng:

(1) Fail to disclose, prior to the owner's acceptance of any

goods or work related to an excess cost, that in failing to

approve an excess cost, conpletion of the work may not be possible

and a charge nmay be inposed for any disassenbly, reassenbly, or

partially conpleted work, which shall be directly related to the

actual labor or parts involved:

(2) Charge for any excess cost that the owner has not

approved;

(3) Represent that repairs or work have been perfornmed when

such is not the fact;
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(4) Fail to provide the owner, upon the owner's reguest, a

witten itemized |list of repairs perforned or services rendered,

including a list of parts or materials and a statenent of whether

they are used, manufactured, or rebuilt, if not new, the cost to

the owner, the amount charged for | abor, and the identity of the

i ndi vi dual performng the repair or service;

(5) Fail to tender to the owner any replaced parts, unless

the parts are to be rebuilt or sold by the contractor, or returned

to the manufacturer in connection with a warranted repair or

service, and the intended reuse or return is nade known to the

owner prior to commencing any repair _oOr Services:

(6) Fail to provide a full refund for any goods or services

that the contractor has failed to deliver in accordance with the

terns _and conditions of the contract required by section 4722.03

of the Revised Code and for which the contractor has received

paynment ;

(7) Fail to provide to the owner, upon the owner's request, a

witten, item zed receipt for any itemof goods that are |eft

with, or turned over to, the contractor for repair or services.

The receipt shall include all of the follow ng:
(a) The identity of the person who will performthe repair or
services:;

(b) The nanme and dated signature of the person or

representative who actually accepts the goods;

(c) A description including make and nodel nunber or other

features that will reasonably identify the goods that are turned

over and the repair or services that are to be perforned.

(D) Make the performance of any construction project

conti ngent upon a consuner's waiver of any rights this chapter

provi des;
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(E) Represent that repairs, services, or work i s necessary

when such is not the fact;

(F) Represent that an item of goods or any part thereof that

is being inspected or diagnosed for a construction project is in a

dangerous condition, or that its continued use may be harnf ul

when such is not the fact;

(G Materially understate or nmsstate the estimated cost of

the construction project:;

(H Fraudulently misrepresent any aspect of the transaction

or the nature or the quality of the work or materials:;

(1) Fail at the tine any owner signs or initials any docunent

to provide the owner with a copy of the docunent:

(J) Fail to disclose to the owner prior to the commencenent

of any repair or service, that any part of the repair or service

will be perforned by a person other than the contractor or

enpl oyee of the contractor if the contract disclains any warranty

of the repair or service that the other person perforns;

(K) Represent that repairs or services nust be perfornmed away

fromthe property on which the construction project is being

performed when that is not the fact.

Sec. 4722.05. (A A hone inprovenent contractor who is not

| i censed under section 4722.02 of the Revised Code nay take as a

down paynent not nore than ten per cent of the contract price

bef ore the hone i nprovenent contractor's performance that is

required by the contract is conpleted., except a hone inprovenent

contractor may take as a down paynent not nore than seventy-five

per cent of the total cost of any special order itemthat is

ot herwi se not returnable or usable before the hone inprovenent

contractor's perfornmance that is required by the contract is
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conpl et ed.

(B) A contractor shall begin work on the date or within the

tinme period the contract specifies and shall conplete the

construction project pursuant to any agreed-upon schedul e unl ess

delay is due to reasonable cause beyond the contractor's control

In no case shall an owner be required to pay nore than ten per

cent of the value of the work conpleted by the contractor

Sec. 4722.06. (A No owner shall commence arbitration

proceedings or file a dwelling action against a hone inprovenent

contractor unless, at |least sixty days before commencing the

proceedings or filing the action., the owner provides the hone

i nprovenent contractor with witten notice of the construction

defect that would be the basis of the arbitration proceedi ngs or

the dwelling action. The notice shall be in witing and nmil ed,

sent by telegram delivered in person, or sent by any neans the

hone i nprovenent contractor has indi cated conmuni cati ons nmay be

sent, including facsinmle transm ssion and electronic nail. The

notice shall substantially conply with the requirenents set forth

in division (B) of this section.

(B) Any notice that an owner provides to a hone inprovenent

contractor pursuant to this section shall substantially do all of

the foll ow ng:

(1) Assert a claiminvolving a construction defect by

item zing and describing those construction defects;

(2) Include or attach a copy of any docunentation concerning

the construction defects prepared by a person who inspected the

bui |l di ng for the owner;

(3) Include the nane, address, and tel ephone nunber of the

owner and the hone i nprovenent contractor and the address of the

building that is the subject of the claim
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(C) After receiving a notice of defects, a hone inprovenment

contractor may request an owner to provide a description of the

cause of the defects and the nature and extent of repairs

necessary to renedy the defects. An owner nmmy provide this

information if the owner has know edge of the cause of the defects

and the repairs necessary to renedy those defects.

(D) If a hone inprovenent contractor files a nechanics lien

or _commences any type of arbitration proceedings or |legal action

agai nst _an owner, this section does not apply. and the owner

i mediately may counterclaim commence arbitration proceedi ngs, or

file a dwelling action against the honme inprovenent contractor.

Sec. 4722.07. (A A hone inprovenent contractor shall provide

the owner with a good faith witten response to any notice

provi ded pursuant to section 4722.06 of the Revised Code. The

response shall be provided within twenty-one days after the owner

nail ed the notice, delivered it by personal delivery, or

transmtted it by telegram facsimle, or electronic mail. In the

response, the hone inprovenent contractor shall offer to take one

of the follow ng actions:

(1) Inspect the building that is the subject of the claim

(2) Comprom se and settle the claimw thout an inspection;

(3) Dispute the claim

(B) If a hone inprovenent contractor fails to respond as

required by division (A of this section or disputes the claim an

owner is deened to have conplied with this section and may

commence arbitration proceedings or file a dwelling action w thout

further notice to the hone inprovenent contractor

(Q |If an owner rejects a hone inprovenent contractor's offer

to inspect the property or to conprom se and settle a claim the

owner_shall notify the hone inprovenent contractor of that
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rejection within fourteen days after receiving the hone

i nprovenent contractor's offer. The rejection notice shall be in

witing and include a reason for the rejection.

(D) After providing a rejection notice, an owner has conplied

with this section and may comence arbitration proceedings or file

a dwelling action without further notice to the contractor.

Sec. 4722.08. (A |If an owner accepts a hone inprovenment

contractor's offer to inspect the building, the owner shall notify

the hone inprovenent contractor of that acceptance within fourteen

days after receipt of the notice described in division (A of

section 4722.07 of the Revised Code. After accepting the offer to

i nspect, the owner shall allow the hone inprovenent contractor

reasonabl e access to the building during normal working hours. The

hone i nprovenent contractor shall inspect the building within

fourteen days after the owner notifies the hone inprovenent

contractor that the owner accepts the offer to inspect the

bui |l di ng. The hone inprovenent contractor shall take reasonabl e

neasures to deternm ne the nature and cause of the construction

defects and the appropriate renedy. The neasures the contractor

takes may include, but are not linited to, testing.

(B) Wthin ten days after a hone inprovenent contractor

conducts an inspection as described in division (A of this

section, the hone inprovenent contractor shall provide the owner

with one of the foll ow ng:

(1) Awitten offer to renedy the defects at no cost to the

owner, an inspection report, a prediction of the additional

construction work necessary to renmedy each defect, and a tinetable

for conpleting the work necessary to renedy the defects:;

(2) Awitten offer to settle the claim

(3) Awitten statenent asserting that the hone i nprovenment
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contractor does not intend to renedy the defects.

(G An owner has conplied with sections 4722. 06, 4722. 07,
4722.08, 4722.09, and 4722.10 of the Revised Code and nay commence

arbitration proceedings or file a dwelling action without further

notice to the hone inprovenent contractor if any of the foll ow ng

occur:

(1) The hone inprovenent contractor does not inspect the

property within fourteen days after the owner notifies the hone

i nprovenent contractor that the owner accepts the offer to

i nspect.

(2) Wthin ten days after the hone inprovenent contractor

conducts the inspection., the hone inprovenent contractor does not

provide a witten response as required under division (B) of this

section.

(3) The hone inprovenent contractor notifies the owner that

the hone inprovenent contractor does not intend to renedy the

def ect s.

(4) The hone inmprovenent contractor fails to renedy the

defects in the manner the hone inprovenent contractor describes or

within the tinmetable the hone i nprovenment contractor provides.

(D) If a hone inprovenent contractor nakes or provides for

any repair or replacenent to renedy a construction defect, the

hone i nprovenent contractor nmay take reasonabl e steps to docunent

the repair or replacenent and to inspect the repair or replacenent

or _have it inspected.

(E) If an owner accepts an offer that a hone inprovenent

contractor nakes in conpliance with sections 4722. 06, 4722.07,
4722.08, 4722.09, and 4722.10 of the Revised Code to conpronise

and settle the claim to renmedy the defects, or to settle the

claim and the contractor fulfills that offer in conpliance with
sections 4722.06, 4722.07, 4722.08, 4722.09, and 4722.10 of the
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Revi sed Code, the owner is barred frombringing a dwelling action

or _conmmencing arbitration proceedings for the claim except for

clains of fraud or m srepresentation and the fraud or

m srepresentation i nduces an owner to enter into a contract.

Sec. 4722.09. Unless otherwise indicated in sections 4722. 06,

4722.07, 4722.08, and 4722.10 of the Revised Code., an owner has

conplied with those sections and nay comrence arbitration

proceedings or file a dwelling action sixty days after the owner

nmails, delivers, sends by facsimle transn ssion or el ectronic

nail., or otherw se provides the hone inprovenent contractor with a

defect notice pursuant to division (A) of section 4722.06 of the
Revi sed Code.

Sec. 4722.10. (A) Al applicable statutes of linmtation or

repose are tolled fromthe tine the owner sends a notice of defect

to a hone inprovenent contractor pursuant to section 4722.06 of

the Revised Code until the owner has conplied with this chapter

(B) If an owner files a dwelling action or conmmences

arbitration proceedi ngs wi thout having conplied with sections
4722.06, 4722.07, 4722.08, and 4722.09 of the Revised Code., the

court or arbitrator shall disnm ss that action or those proceedi ngs

wi t hout prejudice. The owner nmay again file a dwelling action or

commence arbitration proceedings after conplying with those

secti ons.

(C) Sections 4722.06, 4722.07, 4722.08, and 4722.09 of the

Revi sed Code do not apply to any civil action in tort alleging

personal injury or wongful death to a person resulting froma

construction defect.

(D) This section and sections 4722.06, 4722.07, 4722.08, and

4722.09 of the Revised Code do not apply to any dwelling action

arising out of a construction defect where that construction
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defect will jeopardize the welfare, health, or safety of the owner

or _any other occupant of the residential building or the

residential building has been rendered uni nhabitable by the

construction defect.

Sec. 4722.11. A contractor shall maintain general liability

i nsurance in an anount not | ess than two hundred fifty thousand

dol |l ars.

Sec. 4722.12. (A) An owner may initiate a civil action in a

court of commpn pleas for dananges due to any breach of contract or

for breach of any duty this chapter inposes. The court may grant

an injunction, a tenporary restraining order, actual danmges., or

ot her appropriate relief for a violation of this chapter

(B) The court may award the owner treble danmages if it finds

a contractor knowingly conmmtted an act or practice that violates

this chapter.

(CQ In any action pursuant to this chapter, the court my

award to the prevailing party a reasonable attorney's fee linmted

to the work reasonably perfornmed. if either of the foll ow ng

appli es:

(1) The owner conplaining of the act or practice that

violated this chapter has brought or nmintained an action that is

groundl ess, and the owner filed or mmintained the action in bad
faith;

(2) The contractor knowi ngly commtted an act or practice

that violates this chapter.

(D) Nothing in this section limts any other action brought

by an owner or contractor at common | aw.

Sec. 4722.13. The attorney general may initiate crininal

proceedi ngs for a prosecution under section 4722.99 of the Revised
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Code, or any other section of the Revised Code for clains rel ated

to or arising out of a construction project, by presenting

evidence of crimnal violations to the prosecuting attorney of the

city or county in which the offense nay be prosecuted. |If the

prosecuting attorney notifies the attorney general in witing that

the prosecuting attorney does not wish to prosecute the

violations, or at the request of the prosecuting attorney, the

attorney general may proceed in the prosecution with all the

rights, privileges, and powers conferred by | aw on prosecuting

attorneys, including the power to appear before grand juries and

to interrogate wtnesses before grand juries.

Sec. 4722.14. (A) Any instrunentality, as defined in division

(B)(6) of section 2981.01 of the Revised Code, of a contractor

convicted of an offense in connection with a construction project,

shall be subject to the forfeiture provisions of Chapter 2981. of
t he Revi sed Code.

(B) If a contractor is convicted of a crimnal offense in

connection with a construction project, the sentencing court. when

sentencing that contractor, shall consider and specify a plan of

restitution to the owner of the property harned by the offense,

pursuant to any community control sanctions ordered pursuant to
sections 2929.15 to 2929. 28 of the Revi sed Code.

Sec. 4722.99. (A Wioever knowi ngly viol ates section 4722.03

of the Revised Code is quilty of a m sdeneanor of the fourth

degree.

(B) Any contractor who knowi ngly engages in a pattern of

m srepresentation to consuners or know ngly and i nproperly

represents quality, tineliness, or quantity of the work that was

or is to be perforned for a construction project is quilty of a

m sdeneanor of the first deaqgree.
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() VWhoever violates division (F) of section 4722.02 of the

Revi sed Code is quilty of a m sdeneanor of the first dedgree for

each violation

Sec. 4740.04. The adm nistrative section of the Chio
construction industry licensing board is responsible for the

adm ni stration of this chapter and shall do all of the follow ng:

(A) Schedul e the contractor exani nations each of the other
sections of the board directs. Each type of exam nation shall be

hel d at |east four tines per year.

(B) Select and contract with one or nore persons to do all of

the following relative to the exam nations:

(1) Prepare, admnister, score, and maintain the

confidentiality of the exam nations;

(2) Be responsible for all the expenses required to ful fill

division (B)(1) of this section;

(3) Charge an applicant a fee in an anount the adninistrative

section of the board authorizes for adm nistering the exam nation;

(4) Design the exam nation for each type of contractor to
determ ne an applicant's conpetence to performthat type of

contracting.
(O Issue and renew licenses as foll ows:

(1) Issue a license to any individual who the appropriate
section of the board determ nes is qualified pursuant to section
4740. 06 of the Revised Code to hold a license and has attained a
score on the exanination that the appropriate section authorizes

for the licensed trade.

(a) Each license shall include a |icense nunber and an

expiration date.
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(b) Each license issued to an individual who holds nore than
one valid license shall contain the sane |icense nunber and

expiration date as the original license issued to that individual

(2) Renew licenses for individuals who neet the renewal

requi rements of section 4740.06 of the Revised Code.

(D) Make an annual witten report to the director of commerce
on proceedi ngs had by or before the board for the previous year
and make an annual statenment of all noney received and expended by

the board during the year

(E) Keep a record containing the nane, address, the date on
whi ch the board issues or renews a license to, and the license
number of, every heating, ventilating, and air conditioning
contractor, refrigeration contractor, electrical contractor
pl unbi ng contractor, and hydronics contractor issued a |icense

pursuant to this chapter;

(F) Regulate a contractor's use and display of a |license
i ssued pursuant to this chapter and of any information contai ned

in that |icense;

(G Adopt rules in accordance with Chapter 119. of the
Revi sed Code as necessary to properly discharge the admnistrative
section's duties under this chapter. The rules shall include, but

not be linmted to, the foll ow ng
(1) Application procedures for exani nations;

(2) Specifications for continuing education requirenents for

license renewal that address all of the foll ow ng:

(a) A requirenent that an individual who holds any nunber of
valid and unexpired |licenses accrue a total of ten hours of

continui ng education courses per year

(b) Fees the board charges to persons who provide continuing

education courses, in an anmount of twenty-five dollars annually
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for each person approved to provide courses, not nore than ten
dol l ars plus one dollar per credit hour for each course offered,

and one dollar per credit hour of instruction per attendee;

(c) A provision limting approval of continuing education

courses to one year.

(3) Requirements for crimnal records checks of applicants
under section 4776.03 of the Revised Code.

(H) Adopt any continuing education curriculumas the other
sections of the board establish or approve pursuant to division
(O of section 4740.05 of the Revised Code;

(1) Keep a record of its proceedings and do all things

necessary to carry out this chapter._

(J) Fulfill the duties and obligations required by section
4722.02 of the Revi sed Code.

Sec. 4740.14. (A) There is hereby created within the
department of commerce the residential construction advisory
commi ttee consisting of nine persons the director of conmerce
appoints. O the advisory committee's nenbers, three shall be
general contractors who have recogni zed ability and experience in
the construction of residential buildings, two shall be building
of ficials who have experience adm ni stering and enforcing a
residential building code, one, chosen froma list of three nanes
the Chio fire chief's association submts, shall be fromthe fire
service certified as a fire safety inspector who has at |east ten
years of experience enforcing fire or building codes, one shall be
a residential contractor who has recogni zed ability and experience
in the renodeling and construction of residential buildings, one
shall be an architect registered pursuant to Chapter 4703. of the
Revi sed Code, with recognized ability and experience in the

architecture of residential buildings, and one, chosen froma I|ist
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of three nanmes the Ohio mnunicipal | eague subnits to the director,
shall be a mayor of a nunicipal corporation in which the Chio
residential building code is being enforced in the nunici pal

corporation by a certified building departnent.

(B) The director shall nake appointnments to the advisory
conmttee within ninety days after May 27, 2005. Terms of office
shall be for three years, with each termending on the date three
years after the date of appointnent. Each nenber shall hold office
fromthe date of appointnent until the end of the termfor which
the nmenber was appointed. The director shall fill a vacancy in the
manner provided for initial appointnments. Any nenber appointed to
fill a vacancy in an unexpired termshall hold office for the

remai nder of that term
(C The advisory comrittee shall do all of the foll ow ng:

(1) Recommend to the board of building standards a buil di ng
code for residential buildings. The comrittee shall recommend a
code that it nodels on a residential building code a nationa
nodel code organization issues, with adaptati ons necessary to
i mpl ement the code in this state. If the board of building
st andards deci des not to adopt a code the committee reconmmrends,
the commttee shall revise the code and resubnmit it until the
board adopts a code the comm ttee reconmends as the state

residential building code;

(2) Advise the board regarding the establishnent of standards
for certification of building officials who enforce the state

residential building code;

(3) Assist the board in providing information and gui dance to
residential contractors and building officials who enforce the

state residential building code;

(4) Advise the board regarding the interpretation of the
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state residential building code;

(5) Develop guidelines to use in determning what is a

"workerlike manner"” in the construction and rehabilitation of

residential buildings as referenced in section 1312.20 of the
Revi sed Code;

(6) Adopt rules under Chapter 119. of the Revised Code to

establish dispute resolution procedures for the tinely resol ution

of disputes between an owner and a contractor regarding an all eged

breach of warranty or the construction of a residential building

when the contractor has provided an express warranty that conplies

with division (A of section 1312.20 of the Revised Code. The

rules shall specify that decisions nade pursuant to these dispute

resol uti on procedures are not binding on the owner or other

parties involved in the dispute;

(7) Provide other assistance the comrttee considers

necessary.

(D) In making its recomendation to the board pursuant to
division (C (1) of this section, the advisory conmttee shal

consider all of the follow ng:

(1) The inpact that the state residential building code may

have upon the health, safety, and welfare of the public;

(2) The econonic reasonabl eness of the residential building

code;

(3) The technical feasibility of the residential building

code;

(4) The financial inmpact that the residential building code

may have on the public's ability to purchase affordabl e housi ng.

(E) Menbers of the advisory commttee shall receive no salary
for the performance of their duties as nenbers, but shall receive

their actual and necessary expenses incurred in the perfornance of
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Sub. S. B. No. 275
As Reported by the Senate Insurance, Commerce and Labor Committee

their duties as nenbers of the advisory comittee and shal
receive a per diemfor each day in attendance at an official
neeting of the conmittee, to be paid fromthe industri al
conmpliance operating fund in the state treasury, using fees
collected in connection with residential buildings pursuant to
division (F)(2) of section 3781.102 of the Revised Code and
deposited in that fund.

(F) The advisory conmittee is not subject to divisions (A
and (B) of section 101.84 of the Revised Code.

Section 2. That existing sections 1345.01, 4740.04, and
4740. 14 of the Revised Code are hereby repeal ed.
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