As Introduced

127th General Assembly
Regular Session S. B. No. 340
2007-2008

Senator Cafaro

Cosponsors: Senators Miller, R., Boccieri

A BILL

To anend section 3750.20 and to enact sections
3750. 23 and 4999. 09 of the Revised Code to require
rail owners and operators to secure rai
facilities and equi pnent fromthe threat of
terrorismthrough the devel opnent of a
vul nerability assessnent, an infrastructure
protection program and proper comrunication with
public authorities, and to prohibit a railroad
fromoperating a | oconotive, other than on a
passenger train, over the road between two
terminals unless a certified train service

engi neer is present in the crew conpartnent.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 3750.20 be anmended and secti ons
3750. 23 and 4999. 09 of the Revi sed Code be enacted to read as

foll ows:

Sec. 3750.20. (A) The attorney general, the prosecuting
attorney of the county, or the city director of law of the city
where a violation has occurred or is occurring, upon the witten

request of the executive comrittee of the emergency response
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conm ssion, the local energency planning comittee, or the fire
department having jurisdiction where the violation has occurred or

is occurring, or upon the witten request of any public authority

as defined in section 3750.23 of the Revised Code for a violation

of division (G of that section, shall prosecute to term nation or

bring an action for injunction against any person who has viol at ed
or is violating any section of this chapter or rul es adopted or
orders issued under it. The court of comon pleas in which an
action for injunction is filed has the jurisdiction to and shal
grant prelimnary and pernanent injunctive relief upon a show ng
that the person agai nst whomthe action is brought has violated or
is violating any section of this chapter or a rule adopted or
order issued under it. The court shall give precedence to such an

action over all other cases.

Upon the certified witten request of any person, the
di rector of environnmental protection shall conduct such
i nvestigations and nake such inquiries as are necessary to secure
conmpliance with this chapter and the rul es adopted or orders
i ssued under it. The director or the comm ssion may, upon request
or upon their own initiative, investigate or make inquiries into
any alleged violation of this chapter or rules adopted or orders

i ssued under it.

(B) (1) Whoever violates section 3750.06 of the Revised Code
or an order issued under section 3750.18 of the Revised Code to
enforce that section shall pay a civil penalty of not nore than
twenty-five five thousand dollars for each day of violation

(2) Whoever violates division (B) of section 3750.17 of the
Revi sed Code shall pay a civil penalty of not nore than
twenty—f+ive five thousand dollars for each violation

(3) Whoever violates section 3750.05, 3750.07, or 3750.08 of
the Revised Code, divisions (C (1) to (3) of section 3750.09 of
the Revi sed Code, division (C) of section 3750.10, a rule adopted
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under division (B)(1)(d) or (e) of section 3750.02 of the Revised
Code, an order issued under section 3750.18 of the Revised Code to
secure conpliance with any of those sections or rules, division
(E)(5) of section 3750.03 of the Revised Code, division (E) of
section 3750. 11 of the Revised Code, or division (C) of section
3750.17 of the Revised Code shall pay a civil penalty of not nore

than ten six thousand five hundred dollars for each day of

vi ol ati on.

(4) \Woever violates division (G of section 3750.23 of the

Revi sed Code shall pay a civil penalty of not npre than ten

thousand dollars for each day of violation

(5) Wioever violates a provision of this chapter or a rule
adopted under it for which no civil penalty is otherw se provided
shall pay a civil penalty of not nore than ten five thousand

dollars for each day of violation. Fhe

The attorney general, the prosecuting attorney of the county,
or the city director of law of the city where a violation of this
chapter or of a rule adopted or order issued under it has occurred
or is occurring, upon the witten request of the executive
committee of the comm ssion, the conmittee of the emergency
pl anning district, or of the fire departnent having jurisdiction

where the offense has occurred or is occurring, or upon the

witten request of any public authority as defined in section
3750. 23 of the Revised Code for a violation of division (G of

that section. shall bring an action under this division against

any person who has committed or is conmtting any such violation
Al'l civil penalties received under divisiens division (B)(1) te
4>, (2), (3), or (5) of this section pursuant to actions brought

upon the witten request of the executive commttee of the
energency response conm ssion shall be credited to the energency
pl anni ng and conmunity right-to-know fund created in section

3750.14 of the Revised Code. Al civil penalties received under

Page 3

52
53
54
55
56
57
58
59

60
61
62

63
64
65
66

67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83



S. B. No. 340
As Introduced

those divisions pursuant to actions brought upon the witten
request of a local enmergency planning conmittee or fire departnent
shall be credited to the special energency planning fund created
in section 3750.03 of the Revised Code of the district in which

the violation occurred. One-half of the civil penalties received

under division (B)(4) of this section shall be credited to the

rail devel opnent fund created in section 4981.09 of the Revised

Code to be used by the Chio rail devel opnment conmm ssi on for

pur poses aut horized by that section. One-half of the civil

penalties received under division (B)(4) of this section shall be

credited to the public utilities fund created in section 4905.10

of the Revised Code to be used by the public utilities comr ssion

for purposes related to its supervision and jurisdiction over

railroad transportation, including its enforcenment of section
3750. 23 of the Revi sed Code.

(O Any action for injunction or civil penalties under
division (A) or (B) of this section is a civil action governed by

the Rules of G vil Procedure.

Sec. 3750.23. (A) As used in this section

(1) "Community facilities" include schools, hospitals,

nursi ng hones, and other sinilar sensitive or vul nerable public

facilities.

(2) "Critical infrastructure" includes bridges., tunnels,

signal systens, and other points of vulnerability on a rail system

that handl es hazar dous cargo.

(3) "Hazardous cargo" neans any hazardous chenical or

hazar dous materi al

(4) "Hazardous material" has the neaning given to that term

in 49 CF.R 171.8. The termal so i ncludes any substance or

mat erial that an owner or operator of a rail facility transports,
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stores, or handles as a hazardous materi al .

(5) "Public authority" neans any of the foll ow ng:

(a) The | ocal energency planning conmttee of the energency

pl anning district in which the rail facility is |ocated;

(b) The fire departnent with jurisdiction over the rail

facility:

(c) The sheriff of the county in which the rail facility is

| ocat ed:;

(d) The chief of police of any nunicipal corporation wth

jurisdiction over the rail facility;

(e) Any state agency involved in the devel opnent of plans to

protect railroads or other businesses against terrorist attack,

including the departnent of public safety, the state hi ghway

patrol, the office of honeland security, the energency managenent

agency., the public utilities comm ssion, and the departnent of

transportati on

(6) "Rail facilities" include tracks, termnals, stations,

structures, rolling stock, rights-of-way, bridges., tunnels, signal

systens, and any other rail property or equipnent of the owner or

operator that is considered necessary for the operation of rai

services.

(B)(1) Not later than one hundred eighty days after the

effective date of this section, every owner or operator of a rai

facility in the state shall develop a vulnerability assessnent of

each rail facility in the state: upon request., the office of

honel and security shall extend the deadline for devel oping a

vulnerability assessnent by forty-five days. The vulnerability

assessnent shall describe all of the follow ng:

(a) Al facilities and their functions:

(b) The types of cargo that npve through such facilities,
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i ncl udi ng any hazardous cargo, the classes of hazardous cargo, and

t he approxi mate annual anmpunts of such hazardous carqo:;

(c) Any storage of hazardous cargo in rail facilities;

(d) The distances fromrail facilities that transport or

store hazardous cargo to community facilities |located within

fifteen nmles of the rail facility;

(e) The practices or neasures the rail owner or operator

enpl oys to prevent acts of sabotage, terrorism or other crinmes on

rail facilities;

(f) Al required enpl oyee security training prograns;

(g) The energency response procedures of the rail owner or

operator with regard to acts of sabotage, terrorism or other

Cri nmes:;

(h) The procedures the rail owner or operator has established

to communi cate with public authorities in the event of acts of

sabotage, terrorism or other crines.

(2) Every owner or operator of a rail facility shall update

its vulnerability assessnent at | east once every vear and provide

a current copy of the assessnent to each public authority., broken

down by the classes and annual amounts of hazardous cargo that

nove through each rail facility.

(3) Any public authority that receives a vulnerability

assessnent _or other security-sensitive information pursuant to

this section may provide a copy of that assessnment or infornmation

to any other public authority but shall not share that

vulnerability assessnent or security-sensitive information with

any other public or private office unless required to do so by

federal or state law. Any vulnerability assessnent or other

security-sensitive information a public authority receives

pursuant to this section is not a public record under section
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149. 43 of the Revised Code and that assessnent or information is

not subject to the nmandatory di sclosure requirenents of section
149. 43 of the Revised Code.

(C) (1) Not later than three hundred sixty days after the

effective date of this section., every owner or operator of a rai

facility in the state shall establish and i npl enent a rai

infrastructure protection programto protect rail facilities from

acts of sabotage, terrorism or other crines and provide for the

security of critical infrastructure; upon request, the office of

honel and security shall extend the deadline for establishing and

inmplenmenting a rail infrastructure protection program by

forty-five days. Each rail owner or operator shall do all of the

foll owi ng:

(a) Notify each public authority of the | ocation, size,

function, and inportance of its critical infrastructure;

(b) Protect critical infrastructure fromacts of sabotage,

terrorism or other crines by providing, at a mninmum

twent y-f our - hour - per-day surveillance, nonitoring, and protection

of the facilities:;

(c) Train and equip rail personnel to prevent acts of

sabotage, terrorism or other crines, and to respond in the event

of such acts:

(d) Inspect any rail facility located within fifteen nmles of

a community facility and that handl es hazardous cargo on a requl ar

basis to deternmine the condition of the rail facility and the

vulnerability of the rail facility to acts of sabotage. terrorism

or_other crines;

(e) Update its infrastructure protection programat | east

once every vear and provide a current copy of the programto each

public authority.

(2) The office of honeland security shall review the
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infrastructure protection programof each rail owner or operator

and may order the rail owner or operator to inprove, nodify, or

change its programto conply with this section

(D) _For _any rail facility that handles cargo within fifteen

nmles of a comunity facility, the owner or operator of the rai

facility shall do all of the foll ow ng

(1) Provide adequate security personnel for a rail facility

t hat handl es or stores hazardous carqo;

(2) Store hazardous cargo only in secure facilities designed

for such storage, which shall not include railroad rights-of-way;:

(3) Require rail personnel to be present when | oconotive

equi pnent i s running and | ock unattended | oconptive eaqui pnent:

(4) Make adequate, qualified personnel available to assist,

replace, or relieve train operators who need assi stance;

(5) Ensure that the cabs of occupied | oconptives can be

secured agai nst outsiders who threaten hijack, sabotage., or

terrorism

(6) Limt the use of renote control |oconotives to equi pnent

not invol ving hazardous cargo;

(7) Secure renpte control devices to prevent access to such

devi ces by unauthorized personnel, including persons intent on

acts of sabotage, terrorism or other crines;

(8) Ensure that all enployees connected with rail facilities

that transport hazardous cargo within fifteen mles of a conmmunity

facility receive, at | east once every twelve nonths, training

related to security, shipnent of hazardous cargo, and terrorism

prevention.

(E) Each rail owner or operator in the state shall provide

communi cations capability, other than a railroad radio, to do al

of the foll ow ng:
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(1) Alert public authorities in the event of sabotage,

terrorism or other crines;

(2) Allow bridge tenders on novable bridges to alert public

authorities in the event of sabotage. terrorism or other crines;:

(3) Notify rail workers of the |local or national threat |eve

for the rail industry.

(F)(1) This section applies to any rail owner or operator,

any contractor or subcontractor working on facilities of the rai

owner or operator, and any other individual or corporation

performng work on rail facilities in the state. Al enpl oyees of

a railroad contractor or subcontractor. and any other individua

or _corporation perfornming work on rail facilities in the state,

shall receive training adequate to make themas well-trai ned as

enpl oyees of the rail owner or operator perform ng such work, and

shall be required to undergo the sane background, skills, and

fitness-for-duty checks as enpl oyees of the rail owner or

operat or.

(2) No rail owner or operator shall take punitive action of

any ki nd agai nst _an _enpl ovee who reports violations of this

section. An enpl oyee subject to such punitive action nay seek

damages in _an anpbunt not to exceed twenty-five thousand dollars

fromany enployer who takes such action, in addition to other

renedi es, including back pay., reinstatenment, and ot her danmges.

(G No rail owner or operator shall fail to conply with

division () (1) or (D) of this section or an order issued under

division (O (2) of this section.

Sec. 4999.09. (A No railroad operating in this state shall

allow the over-the-road operation of a | oconotive between two

terminals unless the | oconptive operator is a fully certified

train service engineer, who at all tinmes shall be present in the
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crew conpartnent and shall operate the unit that controls the

novenent of multiple units.

(B) Division (A of this section does not apply to any

passenger train operating in this state.

(C) The public utilities conmnm ssion shall enforce this

section and may issue any order that may be proper to ensure

conpliance with this section.

(D) _VWhoever violates division (A) of this section shall be

fined five thousand dollars for each offense.

Section 2. That existing section 3750.20 of the Revised Code

i s hereby repeal ed.
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