As Reported by the Senate Judiciary--Civil Justice Committee

127th General Assembly
Regular Session Sub. S. B. No. 370
2007-2008

Senator Seitz

A BILL

To enact sections 2307.951, 2307.952, 2307.953, and
2307.954 of the Revised Code to require clainmants
in asbestos tort actions to nake certain
di scl osures pertaining to asbestos trust clains
t hat have been submtted to asbestos trust
entities for the purpose of conpensating the

clai mant for asbestos exposure.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2307.951, 2307.952, 2307.953, and
2307. 954 of the Revi sed Code be enacted to read as foll ows:

Sec. 2307.951. As used in this section and sections 2307.952
to 2307.954 of the Revi sed Code:

(A) "Asbestos," "asbestos claim" and "tort action" have the

sane _neanings as in section 2307.91 of the Revised Code.

(B) "Asbestos tort action" neans a tort action based on an

asbestos claim

(C) Except as otherw se provided in division (E) of section

2307. 954 of the Revised Code, "asbestos trust" nmeans and

enconpasses all trust entities, clains agents, or clainms

processing facilities that are created pursuant to the
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jurisdiction of a United States bankruptcy court and section
524(q) of Chapter 11 of the United States Bankruptcy Code, 11

U.S.C. 524(g)., or other applicable provision of law, that are

fornmed for the purpose of conpensating claimnts asserting

eligible asbestos clains, and that are in existence on the date

initially set for trial in the asbestos tort action.

(D) "Asbestos trust clainl neans any claimfor conpensation

by an exposed person or the exposed person's asserted

representative agai nst any asbestos trust.

(E) "Cancer" nmeans a malignant condition.

(F) "d aimant" nmeans any person _asserting an asbestos claim

or _asbestos trust claim "Cdainmant” includes a plaintiff,

counterclaimant, cross-claimant, or third-party plaintiff.

(G "Exposed person" neansS _any person whose exposure to

asbest os or to asbestos-containing products is the basis for an

asbestos claim

(H "Non-cancer" neans a nonnmlignant condition

(1) "Proof of clainm nmeans any form of docunentation that a

potential claimnt against an asbestos trust submts or provides

to the asbestos trust that attests to or asserts the existence of

any liquidated or unliquidated asbestos claimthat the clai nant

may have agai nst the asbestos trust or its predecessors under any

theory of | aw

(J) "Trust claims material" neans docunments constituting an

asbestos trust claim including. but not limted to, claimforns,

proofs of claim and informational material required by an

asbestos trust to be submtted by a claimant in order to have the

claimevaluated by the asbestos trust and relied upon by the

asbestos trust in nmaking its conpensation determ nation.

(K) "Trust governance docunents" neans and enconpasses al
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docunents that set forth in the plan of reorgani zati on and rel ated

orders, terns, conditions, distribution procedures, paynment

schedul es and matri xes, eval uati on paradi gns _and adj ust nent

formulas. and all other policies and procedures that are utilized

to deternine a claimant's eligibility for, and the amounts or

| evel s of, paynent to a clainmant by an asbestos trust.

Sec. 2307.952. (A)(1)(a) Wthin thirty days of commenci ng an

asbestos tort action that is not otherw se barred or deferred

under applicable law, or within thirty days of the effective date

of this section with respect to asbestos tort actions that are

pendi ng on that effective date, a claimnt shall provide to all of

the parties in the action a sworn statenent by the clai nant. under

penalty of perjury, identifying all existing asbestos trust clains

nmade by or on behalf of the claimant. The sworn st at enent shal

di scl ose the date on which each asbestos trust clai magainst the

rel evant asbestos trust was nmade and whet her any request for a

deferral, delay, suspension, or tolling of the asbestos trust

clains process has been subm tted.

(b) The submi ssion of the sworn statenent under division

(A)(1)(a) of this section shall be in addition to any discl osure

requi rements otherw se inposed by law, civil rule, court order or

ruling, applicable agreenent or stipulation, local rule, or case

nanagenent order.

(2) If the claimnt, subsequent to the subm ssion of the

sworn statenment under division (A (1)(a) of this section files or

subm ts any additional asbestos trust clainms not previously

di scl osed, the clainmant shall provide to all of the parties in the

asbestos tort action an anendnent updating the statenent and

identifvying the additional asbestos trust clains. The cl ai mant

shal | provide any anmendnent under division (A)(2) of this section

within thirty days of filing an asbestos trust claimw th, or
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subm tting an asbestos trust claimto, any additional asbestos

trust.

(3) Wth respect to any asbestos trust claimthat a cl ai mant

di scl osed under _division (A (2) of this section in an anmendnent to

the sworn statenent, the clainmant shall provide to all of the

parties in the asbestos tort action all trust clains material

pertaining to each additional asbestos trust claimidentified in

t hat anendnent. The cl ai mant shall provide the trust clains

materials under division (A (3) of this section within thirty days

of filing or submtting each additional asbestos trust claim

(B) Failure to provide to all parties in the asbestos tort

action all trust clains material as required by this section in a

timely manner _shall constitute grounds for the court to extend the

date set for trial

(C) Nothing in this section shall prevent a court of

conpetent jurisdiction fromrequiring disclosures in addition to

the disclosures required under this section.

Sec. 2307.953. (A) Any defendant in an asbestos tort action

may file a notion with the court, with notice to the clai mant and

to all of the parties in the action, for an order to stay the

proceedi ngs. A defendant's notion to stay the proceedi ngs shal

set forth all of the follow ng

(1) The identities of all asbestos trusts not previously

di scl osed by the clainmant pursuant to section 2307.952 of the

Revi sed Code agai nst which the cl ai nant has not nmade any asbest os

trust clains but against which the defendant in good faith

believes the claimnt may nmake a successful asbestos trust claim

(2) The information that the defendant beli eves supports the

addi ti onal asbestos trust clains described in division (A (1) of

this section;
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(3) A description of the information sufficient to neet the

asbestos trust claimrequirenents of the asbestos trusts described

in division (A)(1) of this section.

(BY Wthin fourteen days after the filing of the defendant's

notion for an order to stay the proceedi ngs under division (A) of

this section, the clainmant may do the foll ow ng:

(1) File the asbestos trust clainse with or submt themto the

asbestos trusts identified in the defendant's notion for an order

to stay the proceedi ngs. The subnission to the court and to all of

the parties in the asbestos tort action of proof denonstrating

that the asbestos trust clains identified in the defendant's

notion to stay the proceedi ngs have been filed with or subnmtted

to the appropriate asbestos trusts is dispositive of the

defendant's notion for an order to stay the proceedi ngs.

Alternatively, the defendant may wi t hdraw the notion brought under

this section.

(2) File with the court a response to the defendant's notion

for an order to stay the proceedings requesting a determnation by

the court that the infornmation supporting the asbestos trust

clains against the asbestos trusts identified in the defendant's

notion for an order to stay the proceedi ngs should be nodified

prior to the filing of an asbestos trust claimw th, or the

subm ssi on of an asbestos trust claimto, an asbestos trust, that

there is insufficient information to file or subm<t the asbestos

trust claimidentified in the defendant's notion for an order to

stay the proceedings., or that the reasonably anticipated recovery

fromthe asbestos trust claimwll be exceeded by the costs of

filing the asbestos trust claim

(O If the claimant files a response pursuant to division

(B)(2) of this section, the court shall deternmine if an asbestos

trust claimcould be submtted in good faith to each asbestos

trust identified in the defendant's notion for an order to stay
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t he proceedi ngs brought pursuant to division (A of this section.

The clai mant _has the burden of proof., by a preponderance of the

evidence, to denonstrate that the information set forth by the

def endant pursuant to divisions (A (2) and (3) of this section

should be nodified prior to the filing of an asbestos trust claim

with, or the subm ssion of an asbestos trust claimto, each

asbestos trust, that the asbestos trust clains should not be filed

with or submitted to the asbestos trust because the cl ai ns cannot

be made in good faith, or that the reasonably anticipated recovery

fromthe asbestos trust claimw ll be exceeded by the costs of

filing the asbestos trust claim

(D) If the court determines that there is a good faith basis

for filing an asbestos trust claimwith, or subnmtting an asbestos

trust claimto, an asbestos trust identified in the defendant's

notion for an order to stay the proceedi ngs brought pursuant to

division (A of this section, the court shall stay the proceedi ngs

until the claimant files the asbestos trust clainse with or submts

themto the asbestos trusts identified in the defendant's notion

for an order to stay the proceedings and has otherw se net the
obligations set forth in sections 2307.952 and 2307. 953 of the
Revi sed Code.

Sec. 2307.954. (A) A non-cancer asbestos trust claimand a

cancer asbestos trust claimare based on distinct injuries caused

by a person's exposure to asbestos. A non-cancer asbestos trust

claimthat is subject to disclosure under section 2307.952 or
2307. 953 of the Revised Code or is identified in this section

neans the non-cancer asbestos claimthat is the subject of the

asbestos tort action in which the defendant seeks di scovery
pur suant sections 2307.951 to 2307.954 of the Revised Code. If a

claitant _previously filed a non-cancer asbestos trust claimwth,

or submitted a non-cancer asbestos trust claimto, an asbestos

trust and subsequently filed an asbestos tort action based on a
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cancer asbestos claim a cancer asbestos trust claimthat is
subj ect to disclosure under sections 2307.952 and 2307.953 of the

Revi sed Code or is identified in this section means both the

earlier filed non-cancer asbestos trust claimand the cancer

asbestos claimthat is the subject of the subsequent asbestos tort

action.

(B) Asbestos trust clains and the information that is the
subj ect of disclosure under sections 2307.952 and 2307.953 of the

Revi sed Code are presuned to be authentic, relevant to, and

di scoverable in, an asbestos tort action. Notw thstandi ng any

agreenent _or confidentiality provision, trust clains naterial are

presuned to not be privileged. The parties in the asbestos tort

action may introduce at trial any trust clains material to prove

alternative causation for the exposed person's clained injury,

death, or loss to person, to prove a basis to allocate

responsibility for the claimant's clained injury, death, or |oss

to person, and to prove issues relevant to an adjudi cation of the

asbestos claimunless the exclusion of the trust clains materi al

is otherwi se required by applicable rules of evidence. A claim

rejected by an asbestos trust may be excluded if required by

applicable rules of evidence.

(O In addition to the disclosure requirenents set forth in
sections 2307.952 and 2307.953 of the Revised Code, the parties to

the asbestos tort action nay seek additional disclosure and

di scovery of information relevant to the action by any nechani sm

provi ded for by any applicable section of the Revised Code, the

Rules of Cvil Procedure, any local rule, or any case managenent

order. In addition to the disclosure described in this division,

any defendant in the asbestos tort action also may seek di scovery

of the claimant's asbestos trust clains directly fromthe asbestos

trusts involved. Wthin thirty days of conmencing an asbestos tort

action that is not otherw se barred or deferred under applicable
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law, or within thirty days of the effective date of this section

with respect to asbestos tort actions that are pendi ng on that

effective date, a claimant shall provide to all of the parties in

the asbestos tort action the consent, authorization., or permnm SSion

that may be required by any asbestos trust for the rel ease of

information and materials that are subject to the disclosure
requi renments of sections 2307.952 and 2307.953 of the Revised Code

or _any additional disclosure under this division.

(D) The court in an asbestos tort action, upon the filing by

a def endant or judgnent debtor of an appropriate notion seeking

sanctions or other relief, may inpose any sanction provided by a

law of this state, including. but not linmted to, vacating a

judgnment rendered in an asbestos tort action, for a claimant's

failure to conply with the disclosure requirenents of sections
2307. 952, 2307.953, and 2307.954 of the Revised Code.

(E)(1) If a claimnt, subsequent to obtaining a judgnment in

an _asbestos tort action in this state, files any additiona

asbestos trust claimwth, or submts any additi onal asbestos

trust claimto, an asbestos trust that was in existence at the

time the claimant obtained that judgment. the trial court., upon

the filing by a defendant or judgnent debtor of an appropriate

noti on seeki ng sanctions or other relief, shall have jurisdiction

to reopen its judgnent in the asbestos tort action and do either

of the foll ow ng:

(a) Adjust the judgnent by the ampunt of any subseguent

asbestos trust paynents obtained by the clai mant:

(b) Oder any other relief to the parties that the court

consi ders just and proper.

(2) As used in division (E) of this section, "asbestos trust"

neans and enconpasses all trust entities, clains agents, or clains

processing facilities that are created pursuant to the
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jurisdiction of a United States bankruptcy court and section
524(q) of Chapter 11 of the United States Bankruptcy Code, 11

U.S.C. 524(qg), or other applicable provision of law and that are

fornmed for the purpose of conpensating claimnts asserting

el i gi bl e asbestos cl ai ns.

Section 2. Sections 2307.951 to 2307.954 of the Revised Code,
as enacted by this act, apply to asbestos tort actions filed on or
after the effective date of this act and to pendi ng asbestos tort
actions in which trial has not commenced as of the effective date

of this act.

As used in this section, "asbestos tort action" has the sane
meaning as in section 2307.951 of the Revised Code, as enacted by

this act.

Section 3. (A) If any provision that constitutes the whol e or
part of a section of the Revised Code enacted by this act or if
any application of any provision that constitutes the whole or
part of a section of the Revised Code enacted by this act is held
invalid, the invalidity does not affect other provisions of the
section or applications of other provisions of the section that
can be given effect without the invalid provision or application.
To this end, the provisions that constitute the whole or part of
the sections of the Revised Code enacted by this act and their

applications are i ndependent and severabl e.

(B) If any provision that constitutes the whole or part of a
section of the Revised Code enacted by this act or if any
application of any provision that constitutes the whole or part of
a section of the Revised Code enacted by this act is held to be
preenpted by federal |aw, the preenption does not affect other
provi sions of the section or applications of other provisions of

the section that can be given effect w thout the preenpted
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provision or application. To this end, the provisions that
constitute the whole or part of the sections of the Revised Code
enacted by this act and their applications are i ndependent and

sever abl e.

Section 4. The General Assenbly makes the foll ow ng

statements of findings and intent:

(A) The United States Suprenme Court has described asbestos

litigation in this country as a crisis.

(B) Asbestos litigation has forced an estinated eighty-five
enpl oyers into bankruptcy. The rate of asbestos-driven
bankruptci es has accel erated in recent years. Between 2000 and
2007, there were nore asbestos-rel ated bankruptcy filings than in

either of the prior two decades.

(C Personal injury | awers have responded to these
bankruptci es by expanding their search for sol vent defendants. The
nunber of asbestos defendants now i ncl udes over eight thousand
five hundred conpanies, including many small and nedi um si ze
conpanies, in industries that cover eighty-five per cent of the

United States econony.

(D) Asbestos claimants often seek conpensation for alleged
ashestos-related conditions fromcivil defendants that remain
solvent in civil court tort actions and fromtrusts or clains

facilities formed i n asbest os bankruptcy proceedi ngs.

(E) There is limted coordination and transparency between
these two paths to recovery. Chio courts have al ready experienced
the problem of instances of clainmants failing to provide
informati on and nmaterials regarding asbestos trust clains that
t hey have commenced. This lack of transparency creates a strong
potential for abuse of the judicial process, as plaintiffs my
all ege facts intended to naxinize recoveries fromtrusts created

through the bankruptcy systemwhile also alleging different or
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conflicting facts to maxim ze recoveries fromtort system

def endant s.

(F) It isinthe interest of justice that there be
transparency for clains nmade in the bankruptcy systemand for
claims made in civil asbestos litigation. Transparency w ||
address the potential for abuse, fraud, and duplicate and

i nconsi stent paynents.

(G Presentation of abusive, fraudulent, or inconsistent

clainms undernines the integrity of Chio's judicial system

(H) The current lack of transparency in the tort system may
result in businesses in this state being unfairly penalized and

deprived of their rights.

(1) New ashestos trusts are being forned and are anti ci pated
to be funded with approxinmately thirty billion dollars in assets.
As a consequence, it is critical to the interests of justice and
to the econony of the state of Chio that the distribution of these
assets be nade in a manner that incorporates full and consistent
di scl osure when recovery is sought through an asbestos tort action
in Chio agai nst solvent conpanies or through a trust clai magainst
a bankrupt entity. Al relevant asbestos exposure information
shoul d be made available in a tinely manner so that sol vent
conpani es do not unnecessarily absorb the liabilities of bankrupt
trust entities that are not subject to tort actions. Transparency
will help ensure that all responsible parties are allocated an
equitable share of any liability and will encourage injured
persons to pronptly seek an appropriate recovery from al

appropri ate sources.

(J) The General Assenbly has established apportionnment of
liability as a public policy. Pursuant to Chio apportionnent | aw,
bankrupt entities are currently assigned a proportion of liability

by the trier of fact. As a consequence, this act furthers this
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existing public policy of the State of Chio by ensuring that
asbestos tort actions are resolved on the basis of all available
evi dence and on the full nerits. Wth the advent of an increasing
nunber of significant asbestos trusts, it is apparent that
asbestos trusts and the claimants asserting clains against them
will be primary sources of information and evidence that wll
ensure that Chio's public policy of apportionment of liability and
of civil trials based upon all avail able evidence will be

protected and pronot ed.

(K)y It is the intent of the General assenbly that this act
apply to clainms nade against any currently operating asbestos
trusts and to any asbestos trusts created on and after the

effective date of this act.
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