As Introduced

127th General Assembly

Regular Session S. B. No. 372

2007-2008

Senator Niehaus

A BILL

To amend sections 3745.71 and 3745.72 of the Revised
Code to extend from January 1, 2009, to January 1,
2014, the tinme by which environnental audits nust
be conpleted in order to be within the scope of
certain privileges and immunities that apply to

such audits, and to declare an energency.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 3745.71 and 3745.72 of the Revised

Code be amended to read as foll ows:

Sec. 3745.71. (A) Except as otherw se provided in division
(C of this section, the owner or operator of a facility or
property who conducts an environnmental audit of one or nore
activities at the facility or property has a privilege with

respect to both of the follow ng:

(1) The contents of an environmental audit report that is

based on the audit;

(2) The contents of communi cati ons between the owner or

operator and enpl oyees or contractors of the owner or operator, or

anong enpl oyees or contractors of the owner or operator, that are
necessary to the audit and are made in good faith as part of the

audit after the enpl oyee or contractor is notified that the
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communi cation is part of the audit.

(B) Except as otherwi se provided in or ordered pursuant to
this section, information that is privileged under this section is
not adm ssible as evidence or subject to discovery in any civil or
admi ni strative proceeding and a person who possesses such
information as a result of conducting or participating in an
environmental audit shall not be conpelled to testify in any civil
or adm nistrative proceedi ng concerning the privileged portions of

the environnental audit.

(C The privilege provided in this section does not apply to
crimnal investigations or proceedings. Wiere an audit report is
obt ai ned, reviewed, or used in a crimnal proceeding, the
privilege provided in this section applicable to civil or
adm ni strative proceedings is not waived or elimnated.
Furthernore, the privilege provided in this section does not apply
to particular information under any of the follow ng

ci rcunst ances:

(1) The privilege is not asserted with respect to that
informati on by the owner or operator to whomthe privilege

bel ongs.

(2) The owner or operator to whomthe privilege bel ongs
voluntarily testifies, or has provided witten authorization to an
enpl oyee, contractor, or agent to testify on behalf of the owner

or operator, as to that infornation.

(3) Acourt of record in a civil proceeding or the tribunal
or presiding officer in an adm nistrative proceeding finds,
pursuant to this section, that the privilege does not apply to

that information

(4) The information is required by law to be coll ected,
devel oped, mmintai ned, reported, disclosed publicly, or otherw se

nmade avail able to a governnment agency.
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(5) The information is obtained froma source other than an
environmental audit report, including, without limtation
observation, sanpling, nonitoring, a comrunication, a record, or a
report that is not part of the audit on which the audit report is

based.

(6) The information is collected, devel oped, made, or

mai ntained in bad faith or for a fraudul ent purpose.

(7) The owner or operator to whomthe privil ege bel ongs
wai ves the privilege, in whole or in part, explicitly or by
engagi ng in conduct that nanifests a clear intent that the
informati on not be privileged. If an owner or operator introduces
part of an environmental audit report into evidence in a civil or
adm ni strative proceeding to prove that the owner or operator did
not violate, or is no longer violating, any environnental |aws,
the privilege provided by this section is waived with respect to
all information in the audit report that is relevant to that

i ssue.

(8)(a) The information shows evidence of nonconpliance with
environmental |aws and the owner or operator fails to do any of

the foll ow ng:

(i) Pronmptly initiate reasonable efforts to achieve
conmpl i ance upon di scovery of the nonconpliance through an

environnental audit;
(ii) Pursue conpliance with reasonable diligence;
(iii) Achieve conpliance within a reasonable tine.

(b) "Reasonabl e diligence" includes, without linitation

compliance with section 3745.72 of the Revised Code.

(9) The infornation contains evidence that a governnent
agency federally authorized, approved, or delegated to enforce

environmental | aws has reasonabl e cause to believe is necessary to
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prevent inmm nent and substantial endangernment or harmto hunan

health or the environnent.
(10) Any circunstance in which both of the follow ng apply:

(a) The information contains evidence regardi ng an al |l eged
violation of environmental |aws and a governnment agency charged
with enforcing any of those |laws has a substantial need for the
information to protect public health or safety or to prevent

substantial harmto property or the environnment:-.

(b) The governnment agency is unable to obtain the substanti al
equi val ent of the information by other neans without unreasonabl e

del ay or expense.

(11) The information consists of personal know edge of an
i ndi vi dual who did not obtain that information as part of an

envi ronnental audit.

(12) The information is not clearly identified as part of an
environmental audit report. For purposes of this section, clear
identification of infornmation as part of an environnmental audit

report includes, without limtation, either of the follow ng:

(a) The information is contained in a docunent and the front
cover, the first page, or a conparable part of the docunment is
pronminently |abeled with "environnental audit report: privileged

i nformation" or substantially conparabl e | anguage:._

(b) The information is contained in an electronic record and
the record is programmed to display or print prominently
"environnental audit report: privileged information" or
substantially conparabl e | anguage before the privil eged

information is displayed or printed.

(13) The information existed prior to the initiation of the
environmental audit under division (A of section 3745.70 of the
Revi sed Code.
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(D) If the privilege provided in this section belongs to an
owner or operator who is not an individual, the privilege my be
asserted or waived, in whole or in part, on behalf of the owner or
operator only by an officer, nanager, partner, or other conparable
person who has a fiduciary relationship with the owner or operator
and is authorized generally to act on behalf of the owner or
operator or is a person who is authorized specifically to assert

or waive the privilege.

(E) A person asserting the privilege provided in this section
has the burden of proving the applicability of the privilege by a
preponder ance of the evidence. If a person seeking disclosure of
information with respect to which a privilege is asserted under
this section shows evidence of nonconpliance with environnmenta
| aws pursuant to division (C)(8) of this section, the person
asserting the privilege also has the burden of proving by a
preponderance of the evidence that reasonable efforts to achi eve
compliance with those laws were initiated pronptly and that
compliance was pursued with reasonabl e diligence and achi eved

within a reasonabl e tine.

(F) Wien determ ning whether the privilege provided by this
section applies to particular information, a court of record that
is not acting pursuant to division (G of this section, or the
tribunal or presiding officer in an adm nistrative proceeding,
shall conduct an in canera review of the information in a manner

consi stent with applicable rules of procedure.

(G (1) The prosecuting attorney of a county or the attorney
general, having probable cause to believe, based on information
obtai ned froma source other than an environnental audit report,
that a violation has been conmtted under environnental |aws for
which a civil or adm nistrative action nmay be initiated, my
obtain infornmation with respect to which a privilege is asserted

under this section pursuant to a search warrant, subpoena, or
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di scovery under the Rules of Civil Procedure. The prosecuting
attorney or the attorney general immediately shall place the
informati on under seal and shall not review or disclose its

contents.

(2) Not later than sixty days after receiving an
environnmental audit report under division (G (1) of this section
the prosecuting attorney or the attorney general may file with the
court of common pleas of a county in which there is proper venue
to bring a civil or adm nistrative action pertaining to the
all eged violation a petition requesting an in canera hearing to
determine if the information described in division (G (1) of this
section is subject to disclosure under this section. Failure to
file such a petition shall cause the information to be released to

the owner or operator to whomit bel ongs.

(3) Upon the filing of a petition under division (G (2) of
this section, the court shall issue an order scheduling an in
camera hearing, not later than forty-five days after the filing of
the petition, to deternine if any or all of the information
described in division (G (1) of this section is subject to
di scl osure under this section. The order shall allow the
prosecuting attorney or the attorney general to renpve the sea
fromthe report in order to review it and shall place appropriate
limtations on distribution and review of the report to protect

agai nst unnecessary di scl osure.

(4) The prosecuting attorney or the attorney general nay
consult with government agencies regarding the contents of the
report to prepare for the in canera hearing. Information described
in division (G (1) of this section that is used by the prosecuting
attorney or the attorney general to prepare for the in canera
hearing shall not be used by the prosecuting attorney, the
attorney general, an enployee or agent of either of them or an

agency described in division (G (4) of this section in any
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i nvestigation or proceedi ng agai nst the respondent, and ot herwi se
shall be kept confidential, unless the information is subject to

di scl osure under this section.

(5) The parties may stipulate that infornmation contained in
an environnental audit report is or is not subject to disclosure

under this section

(6) If the court determ nes that infornmation described in
division (G (1) of this section is subject to disclosure under
this section, the court shall conpel disclosure under this section
of only the information that is relevant to the proceedi ng

described in division (G (1) of this section.

(H Nothing in this section affects the nature, scope, or
application of any privilege of confidentiality or nondiscl osure
recogni zed under another section of the Revised Code or the comon
law of this state, including, without |imtation, the work product

doctrine and attorney-client privilege.

(1) The privilege provided by this section applies only to
i nformati on and comuni cati ons that are part of environnenta
audits initiated after March 13, 1997, and conpl eted before
January 1, 20609 2014, in accordance with the tinme franmes specified
in division (A of section 3745.70 of the Revised Code.

Sec. 3745.72. (A) The owner or operator of a facility or
property who conducts an environnental audit of the facility or
property and pronptly and voluntarily discloses infornation
contained in or derived froman audit report that is based on the
audit and concerns an alleged violation of environnental laws to
the director of the state agency that has jurisdiction over the
alleged violation is immune fromany adm nistrative and civil
penalties for the specific violation disclosed, except that where
the disclosed violation has resulted in significant economc

benefit to the owner or operator of the facility or property,
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there is no inmunity for the econom c benefit conponent of the
adm nistrative and civil penalties for that violation. An owner or
operator asserting entitlenment to such immunity has the burden of

proving that entitlenment by a preponderance of the evidence.

(B) For the purposes of this section, a disclosure of
information is voluntary with respect to an alleged violation of

environmental laws only if all of the follow ng apply:

(1) The disclosure is made pronptly after the information is
obt ai ned through the environnental audit by the owner or operator

who conducts the environnental auditx—.

(2) A reasonable, good faith effort is made to achieve
compliance as quickly as practicable with environnmental |aws

applicable to the information discl osed-.

(3) Conpliance with environnmental |aws applicable to the
i nformation disclosed is achieved as quickly as practicable or
within such period as is reasonably ordered by the director of the

state agency that has jurisdiction over the alleged violation-._

(4) The owner or operator cooperates with the director of the
state agency that has jurisdiction over the alleged violation in
investigating the cause, nature, extent, and effects of the

nonconpl i ances .

(5) The disclosure is not required by law, prior litigation,

or an order by a court or a governnent agency:.

(6) The owner or operator who makes the discl osure does not
know or have reason to know that a government agency charged with
enforcing environnental |aws has commenced an investigation or
enforcenent action that concerns a violation of such | aws

involving the activity.

(C For the purposes of this section, a disclosure shall be

in witing, dated, and hand delivered or sent by certified mail to
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the director of the state agency that has jurisdiction over the
al l eged violation, and shall contain all of the following in a

printed letter attached to the front of the disclosure:

(1) The nane, address, and tel ephone nunber of the owner or

operat or maki ng the disclosure;

(2) The nane, title, address, and tel ephone nunber of one or
nore persons associated with the owner or operator who nay be

contacted regardi ng the discl osure;

(3) A brief summary of the alleged violation of environnental
laws, including, without limtation, the nature, date, and
| ocation of the alleged violation to the extent that the

information is known by the owner or operator

(4) A statenent that the information is part of an
environmental audit report and is being disclosed under section
3745.72 of the Revised Code in order to obtain the inmmunity
provi ded by that section

(D) This section does not provide immunity fromthe paynent
of damages for harmto persons, property, or the environnent; the
paynment of reasonable costs incurred by a governnent agency in
responding to a disclosure; or responsibility for the renedi ation

or cleanup of environnental harm under environnental | aws.

(E) The immunity provided by this section does not apply

under any of the follow ng circunstances:

(1) Wthin the three-year period prior to disclosure, the
owner or operator of a facility or property has conmitted
significant violations that constitute a pattern of continuous or
repeated violations of environmental |aws, environmental related
settlement agreenments, or environmental related judicial orders
and that arose from separate and distinct events. For the purposes
of division (E)(1) of this section, a pattern of continuous or

repeated violations also nay be denonstrated by nultiple
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settlenment agreenents related to substantially the sane all eged
significant violations that occurred within the three-year period
i Mmediately prior to the voluntary disclosure. Determ nation of
whet her a person has a pattern of continuous or repeated
viol ati ons under division (E)(1) of this section shall be based on
t he conpliance history of the property or specific facility at

i ssue.

(2) Wth respect to a specific violation, the violation
resulted in serious harmor in inmmnent and substanti al

endangernent to human health or the environnent.

(3) Wth respect to a specific violation, the violation is of

a specific requirenent of an adm nistrative or judicial order.

(F) The immunity provided by this section applies only to
di scl osures made concerning environmental audits initiated after
March 13, 1997, and conpl eted before January 1, 2009 2014, in
accordance with the tinme frames specified in division (A of
section 3745.70 of the Revised Code.

(G The imunity provided by this section applies to a person
who makes a good faith disclosure to a state agency under this
section even though another state agency is determ ned to have
jurisdiction over an alleged violation of environmental |aws

i ndicated in the disclosure.

(H Each state agency that receives a disclosure under this
section pronptly shall record receipt of the disclosure, determne
whet her it has jurisdiction over the alleged violation of
environmental [aws indicated in the disclosure, and, if it does
not have such jurisdiction, deliver the disclosure docunents to
the director of a state agency that has jurisdiction over the
alleged violation. If a disclosure indicates alleged violations of
environmental |aws that are under the jurisdiction of nore than

one state agency, the state agency that first receives the
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di scl osure and has jurisdiction over any of the alleged violations
pronptly shall notify the director of each state agency that has
jurisdiction over any of such alleged violations. The director of
each state agency that receives a disclosure under this section,

or is notified by another state agency that the director's agency
has jurisdiction over an alleged violation of environnmental |aws
indicated in the disclosure, pronptly shall deliver witten notice
of that fact by certified mail to the owner or operator who made
the disclosure. The notice shall identify the state agency that
sends the notice; state the nane, title, address, and tel ephone
nunber of a person in the agency whomthe owner or operator may
contact regarding the disclosure; and state the nane, address, and
t el ephone nunber of the director of any other state agency
notified about the disclosure because that agency has jurisdiction
over an alleged violation of environnental |laws indicated in the

di scl osure.

Section 2. That existing sections 3745.71 and 3745.72 of the

Revi sed Code are hereby repeal ed.

Section 3. This act is hereby declared to be an energency
measure necessary for the imedi ate preservation of the public
peace, health, and safety. The reason for such necessity is that
the deadline by which environnental audits nust be conpleted in
order to be within the scope of certain privileges and i Mmunities
currently is January 1, 2009, thus necessitating the i medi ate
extensi on of that deadline in order to continue the environnenta

audit program Therefore, this act shall go into i medi ate effect.

Page 11

299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314

315
316

317
318
319
320
321
322
323
324



