As Introduced

127th General Assembly
Regular Session S. B. No. 59
2007-2008

Senator Coughlin

Cosponsors: Senators Mumper, Amstutz, Schuring, Buehrer, Schaffer

A BILL

To anend section 2305.113 and to enact sections
2339.01 to 2339.16 of the Revised Code to
establish a pilot program mandating arbitration
for clainms of medical negligence prior to the
filing of a conplaint, to suspend, for nine years,
sections 2711.21 to 2711.24 of the Revised Code as
the sections apply to nedi cal negligence clains,
and to terninate the provisions of this act ten
years after the effective date of this act by
repeal i ng sections 2339.01, 2339.02, 2339.03,
2339. 04, 2339.05, 2339.06, 2339.07, 2339.08,

2339. 09, 2339.10, 2339.11, 2339.12, 2339. 13,
2339. 14, 2339.15, and 2339.16 of the Revi sed Code

on that date.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 2305.113 be anended and sections
2339. 01, 2339.02, 2339.03, 2339.04, 2339.05, 2339.06, 2339.07,
2339. 08, 2339.09, 2339.10, 2339.11, 2339.12, 2339.13, 2339. 14,
2339. 15, and 2339.16 of the Revised Code be enacted to read as

foll ows:
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Sec. 2305.113. (A) Except as otherwi se provided in this

section and Chapter 2339. of the Revised Code, an action upon a

nmedi cal, dental, optonetric, or chiropractic claimshall be

commenced within one year after the cause of action accrued.

(B)(1)(a) If prior to the expiration of the one-year period
specified in division (A) of this section, a claimnt who
al | egedly possesses a nedical, dental, optonetric, or chiropractic
claimgives to the person who is the subject of that claimwitten
notice that the claimant is considering bringing an action upon
that claim that action nay be commenced agai nst the person
notified at any tinme within one hundred ei ghty days after the

notice is so given

(b) When Chapter 2339. of the Revised Code is applicable, an

action upon a nedical claimmy be commenced by a clainant up to

sixty days after one of the foll owi ng occurs:

(i) The arbitration panel serves all parties to the claim

with the panel's evaluation pursuant to section 2339.12 of the
Revi sed Code.

(ii) Another alternative dispute resolution nmechani sm

concludes if all parties to the claimagree to use that other

nechani sm

(iii) The court enters judgnent on a notion to vacate,

nodi fy, or correct the panel's eval uati on under sections 2711.10
to 2711.16 of the Revised Code if such a notion is filed.

(2) An insurance conpany shall not consider the existence or
nonexi stence of a witten notice described in division (B)(1) of
this section in setting the liability insurance prem umrates that
the conmpany nay charge the conmpany's insured person who is

notified by that witten notice.

(O Except as to persons within the age of minority or of
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unsound m nd as provided by section 2305.16 of the Revised Code,
and except as provided in division (D) of this section, both of

the follow ng apply:

(1) No action upon a nedical, dental, optonetric, or
chiropractic claimshall be commenced nore than four years after
the occurrence of the act or onission constituting the alleged

basis of the nedical, dental, optonmetric, or chiropractic claim

(2) If an action upon a nedical, dental, optometric, or
chiropractic claimis not commenced within four years after the
occurrence of the act or omission constituting the alleged basis
of the nedical, dental, optonetric, or chiropractic claim then

any action upon that claimis barred.

(D)(1) If a person nmaking a nedical claim dental claim
optonetric claim or chiropractic claim in the exercise of
reasonabl e care and diligence, could not have discovered the
injury resulting fromthe act or onission constituting the alleged
basis of the claimwithin three years after the occurrence of the
act or onission, but, in the exercise of reasonable care and
diligence, discovers the injury resulting fromthat act or
om ssion before the expiration of the four-year period specified
in division (O (1) of this section, the person rmay conmence an
action upon the claimnot later than one year after the person

di scovers the injury resulting fromthat act or omi ssion

(2) If the alleged basis of a nmedical claim dental claim
optonmetric claim or chiropractic claimis the occurrence of an
act or om ssion that involves a foreign object that is left in the
body of the person nmaking the claim the person may comence an
action upon the claimnot |ater than one year after the person
di scovered the foreign object or not later than one year after the
person, with reasonable care and diligence, should have di scovered

the foreign object.
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(3) A person who conmences an action upon a nedical claim
dental claim optonetric claim or chiropractic clai munder the
circunmstances described in division (D)(1) or (2) of this section
has the affirmative burden of proving, by clear and convincing
evi dence, that the person, with reasonable care and diligence,
coul d not have discovered the injury resulting fromthe act or
onmi ssion constituting the alleged basis of the claimw thin the
three-year period described in division (D)(1) of this section or
within the one-year period described in division (D)(2) of this

section, whichever is applicable.
(E) As used in this section

(1) "Hospital" includes any person, corporation, association,
board, or authority that is responsible for the operation of any
hospital licensed or registered in the state, including, but not
limted to, those that are owned or operated by the state,
political subdivisions, any person, any corporation, or any
combi nation of the state, political subdivisions, persons, and
corporations. "Hospital" also includes any person, corporation,
associ ation, board, entity, or authority that is responsible for
the operation of any clinic that enploys a full-tine staff of
physi cians practicing in nore than one recogni zed nedi cal
specialty and rendering advice, diagnosis, care, and treatnent to
i ndividuals. "Hospital" does not include any hospital operated by

the government of the United States or any of its branches.

(2) "Physician" nmeans a person who is licensed to practice
nmedi ci ne and surgery or osteopathic nedicine and surgery by the
state nmedi cal board or a person who otherwise is authorized to
practice medicine and surgery or osteopathic nedicine and surgery

in this state.

(3) "Medical claim nmeans any claimthat is asserted in any
civil action against a physician, podiatrist, hospital, hone, or

residential facility, against any enpl oyee or agent of a
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physician, podiatrist, hospital, home, or residential facility, or
against a |licensed practical nurse, registered nurse, advanced
practice nurse, physical therapist, physician assistant, emergency
medi cal technician-basic, emergency nedi cal

techni ci an-i ntermedi ate, or energency nedica

techni ci an- paranedi c, and that arises out of the nedica

di agnosi s, care, or treatment of any person. "Medical claint

i ncludes the follow ng:

(a) Derivative clains for relief that arise fromthe nedical

di agnosi s, care, or treatnent of a person

(b) Cains that arise out of the nedical diagnosis, care, or
treatment of any person and to which either of the foll ow ng

appl i es:

(i) The claimresults fromacts or om ssions in providing

nmedi cal care

(ii) The claimresults fromthe hiring, training,
supervision, retention, or termnation of caregivers providing

nmedi cal di agnosis, care, or treatnent.

(c) Cdains that arise out of the nedical diagnosis, care, or
treatment of any person and that are brought under section 3721.17
of the Revised Code.

(4) "Podiatrist" nmeans any person who is licensed to practice

podi atri c nedicine and surgery by the state nedical board.

(5) "Dentist" neans any person who is licensed to practice

dentistry by the state dental board.

(6) "Dental claim neans any claimthat is asserted in any
civil action against a dentist, or against any enpl oyee or agent
of a dentist, and that arises out of a dental operation or the
dental diagnosis, care, or treatnent of any person. "Dental clainft

i ncl udes derivative clains for relief that arise froma denta
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operation or the dental diagnosis, care, or treatnent of a person

(7) "Derivative clainms for relief" include, but are not
limted to, clainms of a parent, guardian, custodian, or spouse of
an individual who was the subject of any nedical diagnosis, care,
or treatnment, dental diagnosis, care, or treatnent, dental
operation, optonetric diagnosis, care, or treatment, or
chiropractic diagnosis, care, or treatnment, that arise fromthat
di agnosis, care, treatnment, or operation, and that seek the

recovery of damages for any of the foll ow ng:

(a) Loss of society, consortium conpani onship, care,
assi stance, attention, protection, advice, guidance, counsel,
instruction, training, or education, or any other intangible |oss

that was sustained by the parent, guardian, custodian, or spouse;

(b) Expenditures of the parent, guardi an, custodian, or
spouse for nedical, dental, optonetric, or chiropractic care or
treatnment, for rehabilitation services, or for other care,
treatnent, services, products, or accommopdations provided to the
i ndi vi dual who was the subject of the nedical diagnosis, care, or
treatnment, the dental diagnosis, care, or treatnent, the denta
operation, the optonetric diagnosis, care, or treatnment, or the

chiropractic diagnosis, care, or treatnent.

(8) "Registered nurse" neans any person who is licensed to

practice nursing as a registered nurse by the board of nursing.

(9) "Chiropractic claim' neans any claimthat is asserted in
any civil action against a chiropractor, or against any enpl oyee
or agent of a chiropractor, and that arises out of the
chiropractic diagnosis, care, or treatnment of any person.
"Chiropractic claim includes derivative clainms for relief that
arise fromthe chiropractic diagnosis, care, or treatnent of a

per son.

(10) "Chiropractor" means any person who is licensed to
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practice chiropractic by the state chiropractic board.

(11) "Optonetric clain nmeans any claimthat is asserted in
any civil action against an optonetrist, or against any enpl oyee
or agent of an optonetrist, and that arises out of the optonetric
di agnosi s, care, or treatnent of any person. "Optonetric claint
i ncludes derivative clains for relief that arise fromthe

optonetric diagnosis, care, or treatnent of a person

(12) "Optonetrist" means any person licensed to practice

optonmetry by the state board of optonetry.

(13) "Physical therapist" means any person who is licensed to

practi ce physical therapy under Chapter 4755. of the Revised Code.

(14) "Hone" has the sanme neaning as in section 3721.10 of the
Revi sed Code.

(15) "Residential facility" neans a facility |licensed under
section 5123.19 of the Revised Code.

(16) "Advanced practice nurse" neans any certified nurse
practitioner, clinical nurse specialist, certified registered
nurse anesthetist, or certified nurse-mdw fe who holds a
certificate of authority issued by the board of nursing under
Chapter 4723. of the Revised Code.

(17) "Licensed practical nurse" means any person who is
licensed to practice nursing as a |licensed practical nurse by the

board of nursing pursuant to Chapter 4723. of the Revised Code.

(18) "Physician assistant" neans any person who holds a valid
certificate to practice issued pursuant to Chapter 4730. of the
Revi sed Code.

(19) "Emergency nedical technician-basic," "emergency nedical
technician-internediate,” and "energency mnedi cal
t echni ci an- paranedi ¢c" neans any person who is certified under

Chapter 4765. of the Revised Code as an energency nedica
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techni ci an- basi ¢, energency nedi cal technician-internedi ate, or

energency nedi cal technician-paranedi c, whichever is applicable.

Sec. 2339.01. As used in sections 2339.01 to 2339.16 of the
Revi sed Code:

(A) "Affidavit of nmerit" neans a statement. as described in

Civil Rule 10, nande by an expert witness that includes all of the

foll ow ng:

(1) A statenent that the affiant has reviewed all nedica

records reasonably available to the cl ai nant concerni ng the

all egations contained in the claimant's notice of intent required
under section 2339.03 of the Revised Code;

(2) A statenent that the affiant is faniliar with the

applicable standard of care;

(3) The opinion of the affiant that the standard of care was

breached by one or nore of the respondents to claimand that the

breach caused injury to the clai mnant.

(B) "d aimant" nmeans a person who asserts a claimfor nedica

neal i gence against a health care professional, hospital. or health

care facility that is subject to this chapter

(G "Health care facility" neans a clinic, anbulatory

surgical facility, trauna facility, energency departnent., office

of a health care professional or associated group of health care

prof essionals, training institution for health care professionals,

or _any other place where nedical or other health-rel ated

di agnosis, care, or treatnent is provided to persons.

(D) "Health care professional" neans a physician authorized

under Chapter 4731. of the Revised Code to practice nmedicine and

surgery or osteopathic nmedicine and surqgery., or podiatric nedicine

and surgery.

(E) "Hospital" nmeans any person, corporation, association,
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board, or authority that is responsible for the operation of any

hospital |licensed or registered in the state, including, but not

limted to, those that are owned or operated by the state,

political subdivisions, any person. any corporation. or _any

conbi nation of the state, political subdivisions, persons, and

corporations. "Hospital" also includes any person, corporation,

association, board, or authority that is responsible for the

operation of any clinic that enploys a full-tine staff of

physi cians practicing in nore than one recogni zed nedi cal

specialty and rendering nedical or other health-rel ated advice,

di agnosis, care, and treatnent to individuals. "Hospital" does not

include any hospital operated by the governnment of the United

States or _any of its branches.

(F) "Medical nedgligence" neans a negligent act or an oni Ssion

to act by a health care professional, hospital, or health care

facility in the rendering of health care services that are within

the scope of the services for which the health care professional

hospital, or health care facility is licensed or accredited which

act or omssion is the proxinate cause of personal injury or

w ongf ul death.

(G "Respondent" neans a health care professional, hospital

or health care facility that is the subject of a claimfor nedical

neagl i gence asserted by a claimant that is subject to this chapter

Sec. 2339.02. (A The superintendent of insurance, in

coll aboration with the suprene court of Chio. shall establish a

pilot programto deternine the benefits of using arbitration in

di sputes as to the nedical negligence of a health care

professional, hospital., or health care facility.

(B) Five vears after the effective date of sections 2339.01

to 2339.16 of the Revised Code, the superintendent and suprene

court each shall submt a preliminary witten report on the use of
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arbitration panels by the pil ot program and other alternative

di spute resol ution nechani sns_agreed upon by all parties to a

claimto the governor, the speaker of the house of

representatives, and the president of the senate. The reports

shall include the infornation submtted to the superintendent and

suprene court pursuant to division (G of section 2339.14 of the

Revi sed Code., any other findings the superintendent or suprene

court make concerning the results of arbitration under the pil ot

program and any information the superintendent requires pursuant

to rules the superintendent may adopt. Additionally, the suprene

court shall include in its report information detailing the nunber

of conplaints alleqging nedical negligence that were filed after

arbitration proceedings were held under the pilot program and any

i ncreases or _decreases in the nunber of conplaints filed all eqging

nedi cal negligence after the effective date of the pil ot program

as conpared to the nunber of such conplaints filed before the

effective date of the pilot program The superintendent and

suprene court each shall issue a final witten report that shal

i nclude the sane types of infornmation as required in the

prelimnary reports within one vear after the conclusion of the

pilot programto the governor, the speaker of the house of

representatives, and the president of the senate.

Sec. 2339.03. (A dains alleqging nedical negligence are
subject to sections 2339.01 to 2339.16 of the Revised Code. A

clai mant shall not commence an action in Lorain, Erie, Huron,

Cuvahoga, Summit, lLake., or Geauga counties all eqging nedical

nedl i gence agai nst a respondent unless the clai mant has given the

respondent witten notice pursuant to this section, not |less than

one hundred ei ghty days before commencing the action, of the

claimant's intent to file a conplaint. This required witten

noti ce shall be acconpanied by an affidavit of nmerit or notice

that the claimant is unable to obtain an affidavit of nerit, the
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nane of an arbitrator to serve on the arbitrati on panel pursuant

to section 2339.04 of the Revised Code, an authorization for the

rel ease of any nmedical records related to the claimthat are not

in the claimant's control but of which the clainmnt has know edge,

and any denands for discovery that nmay be answered in witing or

by the furnishing of docunents. The notice that the claimant is

unable to obtain an affidavit of nerit described in this division

shall include an expl anation of good cause why the clainmant is

unabl e to obtain the affidavit.

(B) The claimant shall mail the required witten notice by

certified mail to the |ast known business or residential address

of the respondent. Proof of the receipt of the notice constitutes

pri ma-faci e evidence of the provision of the notice and conpli ance

with this section. If a business or residential address reasonably

cannot be ascertained, the claimant shall mmil the notice via

certified mpil to the address where the applicable health care

services were rendered.

(Q) (1) The witten notice required by this section shal

contain all of the follow ng infornation

(a) The factual basis for the claim

(b) The standard of practice or care alleged by the clai mant

to be applicable to the relevant health care services;

(c) The manner in which it is alleged that the applicable

standard of practice or care was breached by the respondent;

(d) The action that allegedly should have been taken to

achi eve conpliance with the stated standard of practice or care;

(e) The manner in which it is alleged that the breach of the

standard of practice or care was the proximate cause of the injury

clained in the notice;

(f) The nanes of all respondents that the claimant is
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notifying under this section in relation to the claim

(2) After serving the initial witten notice on the

respondents nanmed in that notice, the clainmant may give notice to

addi tional respondents only if the claimant did not identify and

could not reasonably have been expected to identify the additional

respondents when the clainmant served the initial witten notice.

(D) After the initial witten notice is given to a respondent

pursuant to this section, no additional days shall be added to the

one hundred eighty-day waiting period irrespective of the nunber

of additional parties subsequently notified in regard to that

claim

(E) Wthin thirty days after receipt of a witten notice

under this section, a respondent, other than a respondent added

pursuant to division (C(2) of this section, shall notify the

claimant _or the clainmant's attorney, in witing sent by certified

mail., return receipt requested, of the nane of an arbitrator to

serve on the arbitration panel pursuant to section 2339.04 of the

Revi sed Code. Wthin thirty days after receipt of a witten notice

under this section. a respondent nmay serve on the claimant any

denands for discovery that may be answered in witing or by the

furnishing of docunments.

(F) A claimant or respondent shall serve copies of al

notices and filings required by sections 2339.03 through 2339.16

of the Revised Code on all parties to a proceedi ng under those

sections of which the claimant or respondent knows or has reason

to know.

(G The tine periods for filings and responses set forth in
sections 2339.03 and 2339.06 of the Revised Code do not alter or

affect the m nimum period described in division (A of this

section. This section does not affect the tine limts placed on

the commencenent of actions under section 2305.113 of the Revised
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Code.

Sec. 2339.04. (A) The arbitration panel shall consist of

three nenbers, one nenber selected by the clainant, one nenber

sel ected by the respondent, and a third nenber., who shall serve as

chairperson of the panel., agreed to by the nenbers sel ected by the

clai mant _and respondent. Wthin ten days after a respondent

notifies a claimnt of the nane of an arbitrator pursuant to
division (E) of section 2339.03 of the Revised Code, the

arbitrators selected by the claimant and the respondent shal

choose the chairperson of the arbitration panel. The chairperson

shall have practiced law for at |east eight vears and be fromthe

Anerican health | awers association alternative dispute resolution

service, Anerican arbitration association, or other simlar

di spute resolution service. The panel nenber sel ected by each

party shall be a nedical expert in the area of nedicine that is

the subject of the claim

(BY(1) If multiple claimants are involved in a clai mand

those claimants cannot agree on a panel nenber. any cl ai mant,

within five days after | earning of the disagreenent. may ask the

Anerican health | awers association alternative dispute resolution

service to select the panel nenber.

(2) If multiple respondents are involved in a claimand those

respondents cannot agree on a panel nenber, any claimant, within

five days after the earlier of receipt of the |ast response

required to be served under division (E) of section 2339.03 of the

Revi sed Code or the expiration of the tine for service of al

responses under that division. may ask the Anerican health | awers

association alternative dispute resolution service to select the

panel nenber.

(3) If the panel nenbers selected by or for the clainmants and

respondents cannot agree on a chairperson, they shall ask the
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Anerican health | awers association alternative dispute resol ution

service to do so.

(4) In the event of a dispute over the selection of an

arbitrator, the deadlines for subseqguent actions required or
pernmtted under sections 2339.05 and 2339.06 of the Revised Code

shall be extended by the nunmber of days after the expiration of

the ten-day period that were required to resolve the dispute under

this division.

(C) The grounds for disqualification of an arbitrator shall

be the sane as that provided by the Revised Code and court rules

for the disqualification of a judge.

(D) Each party is responsible for the cost of the panel

nenber sel ected by that party. The parties shall share all other

costs of arbitration

Sec. 2339.05. (A) Except as described in divisions (B) and

(G of this section, within fourteen days after the arbitration

panel is conpleted, the panel shall detern ne whether the notice

of claimand affidavit of nerit establish a valid prima-facie

claimfor which dannges may be awarded and serve notice and an

explanation of its decision on all parties by certified mail.

return receipt requested. If the panel finds that the clainant has

nmade out a prima-facie claimfor danages, the notice of decision

shall be acconpani ed by both of the foll owi ng, as deterni ned by

t he chai rperson:

(1) Notice of the tinme for the arbitration hearing. which

shall begin not sooner than two hundred four days and not |ater

than two hundred sixty-four days after service of the initia

notice of claimpursuant to section 2339.03 of the Revised Code,

and the place for the arbitration hearing;

(2) A case nanagenent schedule allowi ng tine periods for
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additional witten discovery, depositions, and the exchange of

expert reports.

(B) 1f, in place of an affidavit, the clai nant gives a

respondent notice that clainant was unable to obtain an affidavit

of nerit as permtted under section 2339.03 of the Revised Code,

then the arbitration panel, within fourteen days after the pane

is selected, shall deterni ne whether the clai mant had good cause

to give the respondent such notice. The panel shall serve notice

of the panel's good cause deternination to all parties by

certified mail, return receipt requested. The notice of the tine

for the arbitration hearing and the case nmanagenent schedul e

described in divisions (A (1) and (2) of this section shal

acconpany the panel's good cause deternmi nation. In determning

whet her good cause exists, the panel shall consider all of the

following, as described in Civil Rule 10:

(1) A description of any information necessary in order to

obtain an affidavit of nerit:;

(2) Whether the information is in the possession or control

of a respondent or third party:

(3) The scope and type of discovery necessary to obtain the

i nformati on;

(4) Wat efforts, if any, were taken to obtain the

i nf ormati on;

(5) Any other facts or circunstances relevant to the ability

of the claimant to obtain an affidavit of nerit.

(C |If the panel deternines that the clai mant had good cause

pursuant to division (B) of this section, the claimant shall have

up to ninety additional days fromthe tine the claimant gives the

respondent notice that the claimant is unable to obtain an

affidavit of nerit pursuant to section 2339.03 of the Revised Code

to give the respondent and the panel an affidavit of nmerit. Wthin
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fourteen days after receiving the affidavit of nerit, the panel

shall determ ne whether the notice of claimand affidavit

establish a valid prina-facie claimfor which damages may be

awar ded and serve notice and an explanation of its decision on al

parties by certified mail, return receipt requested. |If the panel

deternmines that the claimant has established a valid prinma-facie

claim the arbitration process shall continue as specified in the

case nmnagenent schedul e.

(D) If the panel determ nes that the claimant did not have

good cause pursuant to division (B) of this section or if the

panel deternines that the claimant cannot establish a valid

prima-facie claimpursuant to division (A or (C of this section,

the claimant may commence an action in court upon posting a cash

or surety bond, approved by the court, in the anount of fifty

thousand dollars. |If judgnent is entered against the party who

posted the bond, the bond shall be used to pay all reasonabl e

costs incurred by the opposing parties as allowed by the Revised

Code and rules of court, including reasonable attorney's fees.

(E) Discovery shall be conpleted not later than two hundred

four days after service of the initial notice of claimpursuant to

section 2339.03 of the Revised Code unless the panel decides, upon

its own notion or notion of one of the parties made within the

t wo- hundr ed-four-day period, that the case is conplex. If the

panel decides that the case is conplex, it shall allow additiona

tine for discovery and schedule the hearing to begin on or about a

date three hundred twenty-four days after service of the initial

notice of claim

Sec. 2339.06. (A (1) Wthin thirty days after receiving a

notice froman arbitrati on panel under division (A or (B) of

section 2339.05 of the Revised Code, the respondent notified, or

the respondent's attorney, if denying the claim shall furnish a
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witten response to the claimant or the claimant's attorney and

the arbitration panel that contains all of the follow ng

informati on and statenents:

(a) The factual basis for any defense to the claim

(b) The standard of practice or care that the respondent

alleges to be applicable to the health care services rendered:;

(c) A statenent by the respondent that the applicable

standard of practice or care was conplied with and the nanner in

whi ch conpliance was achi eved:;

(d) The reason that the respondent contends that the

claimant's alleged injury is unrelated to the health care services

r ender ed.

(2) The response furnished by a respondent under division

(A) (1) of this section may be acconpani ed by an affidavit of

noni nvol venent _that neets the requirenents of section 2323.45 of

the Revised Code and a notion to dism ss the claimas to the

respondent that served the affidavit. The response shall be

acconpani ed by responses to any denands for discovery served with

the notice of claimand with copies of or an offer of access to

all of the nedical records related to the claimthat are in the

respondent's control pursuant to division (C) of this section.

(B) Except as described in division (D) of this section, if

the claimant or the clainmant's attorney does not receive the

witten response required under division (A of this section

within the tine prescribed, the claimant nay thereafter commence

an _action alleqging nedical negligence against the health care

professional, hospital. or health care facility.

(GO Wthin ten days after receiving the required witten

response pursuant to division (A of this section, the clainant

shall allow the respondent notified, or the respondent's attorney,
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access to all of the nedical records related to the claimthat are

in the claimant's control. Wthin ten days after receiving from

the claimant access to nedical records and rel eases pursuant to

this division, the respondent shall allow the claimnt or the

claimant's attorney access to all nedical records related to the

claimthat are in the respondent's control. This division does not

restrict a respondent that receives notice pursuant to this

section from communicating with other health care professionals,

hospitals, or health care facilities and acquiring nedical records

as otherwi se permtted by the Revi sed Code.

(D) If aclaimis mde alleging nedical negligence, the

respondent. instead of responding pursuant to division (A of this

section, may file, within fifteen days after receiving notice from

the chairperson of the panel pursuant to division (A or (B) of

section 2339.05 of the Revised Code, a notion with the arbitration

panel for dismissal of the claim acconpanied by an affidavit of

noni nvol venent. The procedures, rights and responsibilities of the

parties, and responsibilities of the court concerning a notion for

dismissal and affidavit of noninvol venent as set forth in section

2323.45 of the Revised Code shall be inposed on the parties to a

nedi cal neqgligence claimand the arbitrati on panel described under

this division.

(E) The parties to a nedical nedligence claim and their

attorneys, nmay communi cate with persons in order to obtain

information relevant to the subject matter of the nedical

nealigence claim The parties to a nedical negligence claim and

their attorneys, shall obtain discovery, including the conduct of

any necessary interrogatories, request for production of

docunents, and depositions relating to the subject nmatter of the

claim Any person disclosing infornmation pursuant to this division

is not in violation of any duty or obligation owed to the parties

under ot her provisions of the Revised Code.
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Sec. 2339.07. No person shall be deened conpetent to give

expert testinony in a claimalleaging nedical neagligence unless the

person neets the requirenents for an expert witness under section
2743. 43 of the Revi sed Code.

Sec. 2339.08. No civil action against a health care

professional, hospital., or health care facility based upon acts or

om ssions subject to sections 2339.01 to 2339.16 of the Revised

Code, or agai nst persons providing related health care or

treatment, whether or not they are party to a nedical neqgligence

cl ai m based on those acts or omi ssions, shall be taken except
pursuant to sections 2339.01 to 2339.16 of the Revised Code. Prior

to the filing of a conplaint, a claimalleqging nedical nedligence
shall be arbitrated in accordance with sections 2339.01 to 2339. 16

of the Revised Code or in accordance with another alternative

di spute resol ution nechani sm agreed upon by all parties to the

claim

Sec. 2339.09. (A If at any tine a claimant all eqgi ng nedi cal

neal i gence enters into a settlenment agreenent with a respondent

concerning the claim whether or not the settl enent agreenent was

entered into under court supervision, the clainant and respondent

or the claimant's and respondent's attorneys shall jointly file a

conplete witten copy of the settl enent agreenent with the

superi ntendent of insurance. The filing shall be nmade within

thirty days after the parties enter into the settl enent agreenent.

(B) Information filed with the superintendent under this

section is confidential except for use by the departnent of

i nsurance for general statistical purposes.

Sec. 2339.10. At least five days before the date of the

arbitration hearing, the parties to the claimshall submt copies
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of the filings made under section 2339.03 of the Revised Code to

the chairperson of the arbitration panel, and five copies of a

conci se brief or summary setting forth each party's factual or

| egal position on the issues presented by the claim Parties to

the claimmay subnit additional docunents pertaining to the issues

to be arbitrated. I n addition., one copy of each document and the

brief or summary shall be served on each attorney of record in the

action.

Sec. 2339.11. (A A party to a nedical neqgligence claimshall

attend an arbitration hearinag.

(B) The Chio Rules of Evidence shall apply to arbitration

hearings. If the supreme court of Chio adopts rules regarding the

applicability of the Rules of Civil Procedure to sections 2339.01
to 2339.16 of the Revised Code, those rules shall apply to

arbitration under those sections. Factual information having a

bearing on liability shall be supported by docunentary evidence

when possi ble. A stenographic record or tape recording and

transcript of each arbitration hearing shall be nmmintained as part

of the arbitration panel's official record.

(C) The panel's witten evaluation is adm ssible in

subsequent court proceedi ngs, but the panel nenbers shall not

testify or provide depositions in subsequent court proceedi ngs.

(D) _To the extent permtted by the Rules of Evidence, an

adm ssion made by a party or a party's representative to the

arbitration panel, and witness testinony and docunmentary evi dence

given at the arbitration hearing. shall be adm ssible in any

subsequent court proceeding.

(E) Each party's testinony and each party's attorney's

openi ng statenent shall not exceed thirty m nutes or another

period of tinme that the panel deternines.
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(F) Unless the parties unani nbusly agree to one or nore

extensi ons of a specified nunber of days, an arbitration hearing

shall not last longer than twenty-one days or, if the arbitration

panel s determ nes that the case is conplex. twenty-eight days.

Sec. 2339.12. (A Except as otherwi se provided in division

(B) of this section, an arbitration panel shall evaluate a claim

within ten days after an arbitration hearing and shall serve each

party with a copy of its evaluation. The eval uation shall include

the panel's specific findings on the applicable standard of

practice or care for the health care services rendered; if the

respondent deviated fromthat standard of practice or care; and if

that deviation was the proximate cause of the claimant's injuries.

All dissenting opinions of nmenmbers shall acconmpany the eval uation

The panel's findings shall not include damages., the value of the

claim or the extent, if any, of a claimant's disability or

i npai r ment .

(B) The evaluation shall state if the arbitrati on panel

deternmines that a claimor defense is frivolous. |If the claim

proceeds to trial as described in division (C) of section 2339.14

of the Revised Code, the party who has been determ ned to have a

frivolous claimor defense shall post a cash or surety bond,

approved by the court, in the anount of fifty thousand dollars. |f

judgnent is entered against the party who posted the bond. the

bond shall be used to pay all reasonable costs incurred by the

opposing parties as allowed by the Revised Code and rul es of

court, including reasonable attorney fees.

Sec. 2339.13. (A Fach party to a claimshall file a witten

acceptance or rejection of the arbitration panel's eval uation

within twenty-eight days after being served with the panel's

evaluation. A party's failure to file witten acceptance or

rejection within twenty-ei ght days shall constitute the party's
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accept ance of the eval uati on.

(B) In arbitrations involving nultiple parties., the follow ng

rules shall apply:

(1) All of the parties on either side of the claimhave the

option of jointly accepting all of the arbitration panel's

eval uation or of accepting part of the evaluation and rejecting

other parts. However, as to any particular opposing party, the

party either shall accept or reject that part of the evaluation in

its entirety.

(2) A party that accepts all of the evaluation may indicate

in the acceptance that the acceptance only is effective if all of

the opposing parties accept the evaluation concerning the

accepting party. If this limtation is not included in the

acceptance, the accepting party shall be considered to have agreed

to an entry of judgnent as to that party and those of the opposing

parties who have accepted all of the evaluation, with the action

to continue as described in division (C of section 2339.14 of the

Revi sed Code between the accepting party and those opposing

parties that have rejected the part of the evaluation concerning

the accepting party. If the limtation is included in the

acceptance and sone of the opposing parties reject the part of the

eval uati on concerning the accepting party, the party including the

limtation is considered to have rejected all of the eval uation

even as to those individual opposing parties that have accepted

all of the evaluation and the cost provisions of section 2339.15

of the Revised Code shall apply.

(O Any party to a claimmay file a notion with the court to

vacate, nodify, or correct the arbitration panel's evaluation in
accordance with sections 2711.10 to 2711.16 of the Revised Code.

Sec. 2339.14. (A A party's acceptance or rejection of the
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arbitration panel's evaluation shall not be disclosed until the

expiration of the twenty-ei ght-day period described in section
2339.13 of the Revised Code, at which tinme the chairperson of the

panel shall mail a notice to all parties to the action indicating

each party's acceptance or rejection of the panel's eval uation

The notice shall include a statenment of all fees, costs, and

interest to the date of the eval uation

(B) In a case involving multiple parties, the chairperson of

the panel shall mmil copies of the parts of the evaluation to the

parties that have accepted those parts of the eval uation that

apply to themif not proscribed by division (BY(2) of section
2339. 13 of the Revised Code.

(C 1f all or part of the evaluation is rejected by opposing

parties, the action shall proceed to trial to determ ne the

standard of practice or care applicable to the claim if the

respondent devi ated fromthat standard of practice or care; if

that deviation was the proxi mate cause of the claimant's injuries;

and damages to be awarded under the claim subject to a party

filing a conplaint with the court within sixty days after being

served with the panel's eval uation

(D At any tine within one vear after a party accepts an

arbitration panel's evaluation, the party shall apply to the court

for an order confirm ng the eval uation and for determ ni ng damages

to be awarded under the claim Thereupon the court shall grant

such an order., detern ne damages. and enter judanent thereon

unl ess the evaluation is vacated., nodified. or corrected as
prescribed in sections 2711.10 to 2711.16 of the Revi sed Code.

Witten notice of the application shall be served upon the adverse

parties and their attorneys five days before a hearing on the

application.

(E) The chairperson of the panel shall place a copy of the

Page 23

663
664
665
666
667
668
669

670
671
672
673
674

675
676
677
678
679
680
681
682

683
684
685
686
687
688
689
690
691
692

693



S. B. No. 59
As Introduced

eval uation and the parties' acceptances and rejections in a seal ed

envel ope and file the envelope with the clerk of the court in

which a party filed a conplaint pursuant to division (C of this

section or filed an order pursuant to division (D) of this

section.

(F) Unless one or nore parties accepts with limtation

pursuant to division (B)(2) of section 2339.13 of the Revised

Code, if opposing parties accept the arbitrati on panel's

eval uation, the evaluation is binding on all accepting parties.

(G After the chairperson of the panel sends copies of the

parties acceptance or rejection as required under this section,

the chairperson shall subnit a report to the superintendent of

i nsurance and suprene court of Chio that includes a summary of the

arbitration proceedings, the date the notice of intent to file a

conpl ai nt was given pursuant to section 2339.03 of the Revised

Code, and the date the panel rendered an eval uati on pursuant to
section 2339.12 of the Revised Code.

Sec. 2339.15. (A) If a party rejects all or any of the

arbitration panel's evaluation, the claimproceeds to trial as
described in division (€ of section 2339.14 of the Revi sed Code,

and the court's verdict is not favorable to the rejecting party,

the rejecting party shall pay an opposing party's actual costs in

addition to any danmages the court orders the rejecting party to

pay.

(B) For purposes of this section. a verdict shall be adjusted

by addi ng assessable costs and interest to the anmount of the

verdict fromthe date of filing of the conplaint to the date of

the evaluation's rel ease.

(G As used in this section, actual costs include, but are

not limted to, those costs taxable in any civil action and

reasonabl e attorney's fees.
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Sec. 2339.16. |If any person violates sections 2339.01 to

2339.15 of the Revised Code, the person aqgarieved by the all eged

violation may petition any court of commpn pl eas havi ng

jurisdiction of the alleged violator for an order directing that

the arbitration proceed in the manner provided for in sections
2339.01 to 2339.15 of the Revised Code. Five days' notice in

witing of that petition shall be served upon the person all egedly

in violation. Service of the notice shall be made in the nanner

provided for the service of a sutmmons. |If no jury trial is

demanded as provided in this section, the court shall hear and

deternine if a violation occurred as alleged in the petition.

Ei ther party, on or before the return day of the notice of the

petition, may demand a jury trial of the alleged violation. Upon

the party's demand for a jury trial, the court shall nmake an order

referring the alleged violation to a jury called and i npaneled in

the manner provided in civil actions. If the jury finds that the

all eged violation did not occur, the proceeding shall be

dism ssed. |If the jury finds that the alleged violation occurred,

the court shall make an order summarily directing the parties to

proceed with the arbitration in accordance with sections 2339.01
to 2339.15 of the Revised Code.

Section 2. That existing section 2305.113 of the Revised Code

i s hereby repeal ed.

Section 3. Sections 2339.01, 2339.02, 2339.03, 2339.04,
2339. 05, 2339.06, 2339.07, 2339.08, 2339.09, 2339.10, 2339.11,
2339.12, 2339.13, 2339.14, 2339.15, and 2339.16 of the Revised
Code are hereby repeal ed, effective ten years after the effective

date of this act.

Section 4. In connection with all actions based upon nedi cal

negl i gence clains that accrue during a period comencing on the
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effective date of this act and expiring nine years thereafter, the
operation of sections 2711.21, 2711.22, 2711.23, and 2711. 24 of
the Revised Code is suspended. All actions based upon nedica
negl i gence clains accruing during this period shall be subject to
the operation of Chapter 2339. of the Revised Code. Upon the
expiration of such period of suspension, sections 2711.21,

2711. 22, 2711.23, and 2711.24 of the Revised Code, in either the
present form of such sections or as they are hereafter anended,
agai n becone fully operational as to all actions based upon

nmedi cal negligence clains accruing after the period of suspension.

Section 5. The CGeneral Assenbly hereby respectfully requests
that the Suprenme Court adopt rules regarding the applicability of
the Rules of Civil Procedure to nedical negligence arbitration

under the provisions of this act.
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