As Introduced

128th General Assembly
Regular Session H. B. No. 140
2009-2010

Representatives Goyal, Schneider

A BILL

To anend section 3345.12 and to enact section 3345. 36
of the Revised Code to permt institutions of
hi gher education to facilitate and assist with
entrepreneurial projects for econom c devel opnent
and to authorize the institutions to enter into
agreenents to i nduce devel opnment of, acquire
ownership in, and nake or guarantee |oans and

i ncur debt to fund the entrepreneurial projects.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 3345.12 be anmended and section

3345. 36 of the Revi sed Code be enacted to read as foll ows:

Sec. 3345.12. (A) As used in this section and sections
3345. 07 and 3345.11 of the Revised Code, in other sections of the
Revi sed Code that make reference to this section unless the
context does not permt, and in related bond proceedi ngs unl ess

ot herwi se expressly provided:

(1) "State university or college" nmeans each of the state
universities identified in section 3345.011 of the Revi sed Code
and the northeastern Onhio universities college of nedicine, and

includes its board of trustees.

(2) "Institution of higher education" or "institution" neans
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a state university or college, or a community coll ege district,
technical college district, university branch district, or state
community coll ege, and includes the applicable board of trustees
or, in the case of a university branch district, any other

managi ng aut hority.

(3) "Housing and dining facilities" means buil di ngs,
structures, and other inprovenents, and equi prent, real estate,
and interests in real estate therefor, to be used for or in
connection with dornmitories or other living quarters and
acconmodations, or related dining halls or other food service and
preparation facilities, for students, nenbers of the faculty,
of ficers, or enployees of the institution of higher education, and

their spouses and famlies.

(4) "Auxiliary facilities" means buil dings, structures, and
ot her inmprovenents, and equi pnent, real estate, and interests in
real estate therefor, to be used for or in connection with student
activity or student service facilities, housing and dining
facilities, dining halls, and other food service and preparation
facilities, vehicular parking facilities, bookstores, athletic and
recreational facilities, faculty centers, auditoriuns, assenbly
and exhibition halls, hospitals, infirmaries and other mnedi cal and

health facilities, research, and continuing education facilities.

(5) "Education facilities" neans buildings, structures, and
ot her inprovenents, and equi pnent, real estate, and interests in
real estate therefor, to be used for or in connection wth,
cl assroons or other instructional facilities, libraries,
adm nistrative and office facilities, and other facilities, other
than auxiliary facilities, to be used directly or indirectly for
or in connection with the conduct of the institution of higher

educati on.

(6) "Facilities" nmeans housing and dining facilities,

auxiliary facilities, or education facilities, and includes any
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one, part of, or any conbination of such facilities, and further
includes site inprovenents, utilities, machinery, furnishings, and
any separate or connected buil dings, structures, inprovenents,
sites, open space and green space areas, utilities or equipnment to
be used in, or in connection with the operation or maintenance of,
or supplenmenting or otherwise related to the services or

facilities to be provided by, such facilities.

(7) "Qbligations" means bonds or notes or other evidences of
obligation, including interest coupons pertaining thereto,
aut horized to be issued under this section or section 3345.07,
3345. 11, 3354.121, 3355.091, 3357.112, or 3358.10 of the Revised
Code.

(8) "Bond service charges" nmeans principal, including any
mandat ory sinking fund or redenption requirenments for the

retirenment of obligations or assurances, interest, or interest

equi val ent and ot her accreted anounts, and any call prenium

required to be paid on obligations or assurances.

(9) "Bond proceedi ngs" neans the resol utions, trust
agreenent, indenture, and other agreenents and credit enhancenent
facilities, and anendnents and suppl enments to the foregoing, or
any one or nore or conbination thereof, authorizing, awardi ng, or
providing for the terns and conditions applicable to, or providing

for the security or liquidity of, obligations or assurances, and

the provisions contained in those obligations or assurances.

(10) "Costs of facilities" nmeans the costs of acquiring,
constructing, reconstructing, rehabilitating, renodeling,
renovating, enlarging, inproving, equipping, or furnishing
facilities, and the financing thereof, including the cost of
cl earance and preparation of the site and of any |and to be used
in connection with facilities, the cost of any indemity and
surety bonds and premnmiuns on insurance, all related direct

admi ni strative expenses and al l ocabl e portions of direct costs of
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the institution of higher education or state agency, cost of

engi neering, architectural services, design, plans, specifications
and surveys, estimates of cost, |legal fees, fees and expenses of
trustees, depositories, bond registrars, and paying agents for the
obligations, cost of issuance of the obligations and financing
costs and fees and expenses of financial advisers and consultants
in connection therewith, interest on the obligations fromthe date
thereof to the tine when interest is to be covered by avail abl e
recei pts or other sources other than proceeds of the obligations,
anounts necessary to establish reserves as required by the bond
proceedi ngs, costs of audits, the reinbursenents of all noneys
advanced or applied by or borrowed fromthe institution or others,
from what ever source provided, including any tenporary advances
fromstate appropriations, for the paynent of any itemor itens of
cost of facilities, and all other expenses necessary or incident
to planning or determning feasibility or practicability with
respect to facilities, and such other expenses as may be necessary
or incident to the acquisition, construction, reconstruction
rehabilitation, renodeling, renovation, enlargenent, inprovenent,
equi pnent, and furnishing of facilities, the financing thereof and
the placing of themin use and operation, including any one, part

of , or conbination of such classes of costs and expenses.

(11) "Avail abl e receipts" neans all noneys received by the
institution of higher education, including incone, revenues, and
recei pts fromthe operation, ownership, or control of facilities

or _entrepreneurial projects, grants, gifts, donations, and pl edges

and receipts therefrom receipts fromfees and charges, and the

proceeds of the sale of obligations or assurances, including

proceeds of obligations or assurances issued to refund obligations

or assurances previously issued, but excluding any special fee,

and receipts therefrom charged pursuant to division (D) of
section 154.21 of the Revised Code.
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(12) "Credit enhancenent facilities" has the nmeaning given in

di vision (H) of section 133.01 of the Revised Code.

(13) "Financing costs" has the neaning given in division (K)
of section 133.01 of the Revised Code.

(14) "Interest” or "interest equivalent" has the neaning

given in division (R of section 133.01 of the Revised Code.

(15) "Assurances" neans bonds., notes, or other evidence of

i ndebt edness, including interest coupons pertaining thereto,

aut hori zed to be issued under section 3345.36 of the Revi sed Code.

(16) "Entrepreneurial project" has the sane neaning as in
section 3345.36 of the Revised Code.

(17) "Costs of entrepreneurial projects" neans any costs

related to the establishnent or devel opnent of entrepreneuria

projects pursuant to a resolution adopted under section 3345. 36 of

t he Revi sed Code.

(B) Obligations issued under section 3345.07 or 3345.11 of
the Revised Code by a state university or college shall be
aut hori zed by resolution of its board of trustees. Cbligations
i ssued by any other institution of higher education shall be
aut hori zed by resolution of its board of trustees, or nmanagi ng
directors in the case of certain university branch districts, as
applicable. Sections 9.96 and 9.98 to 9.983 of the Revised Code

apply to obligations and assurances. bligations and assurances

may be issued to pay costs of facilities or entrepreneurial

projects even if the institution anticipates the possibility of a

future state appropriation to pay all or a portion of such costs.

(C) nligations and assurances shall be secured by a pl edge

of and lien on all or such part of the available receipts of the
institution of higher education as it provides for in the bond
proceedi ngs, excludi ng noneys raised by taxation and state

appropriations. Such pledge and lien may be nade prior to al
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ot her expenses, clains, or paynents, excepting any pledge of such
avail abl e receipts previously nade to the contrary and except as
provi ded by any existing restrictions on the use thereof, or such
pl edge and |lien nmay be nmade subordinate to such other expenses,
clainms, or paynents, as provided in the bond proceedi ngs.

nligations or assurances may be additionally secured by covenants

of the institution to make, fix, adjust, collect, and apply such
charges, rates, fees, rentals, and other itens of available
receipts as will produce pl edged avail able receipts sufficient to
neet bond service charges, reserve, and other requirenents
provided for in the bond proceedi ngs. Notw thstanding this and any
ot her sections of the Revised Code, the holders or owners of the

obligations or assurances shall not be given the right and shall

have no right to have excises or taxes levied by the genera
assenbly for the paynent of bond service charges thereon, and each

such obligation or assurance shall bear on its face a statenment to

that effect and to the effect that the right to such paynent is
linmited to the avail able recei pts and special funds pledged to

such purpose under the bond proceedings.

Al'l pl edged avail abl e recei pts and funds and the proceeds of

obligations or assurances are trust funds and, subject to the

provi sions of this section and the applicabl e bond proceedi ngs,
shall be held, deposited, invested, reinvested, disbursed,
applied, and used to such extent, in such nanner, at such tines,

and for such purposes, as are provided in the bond proceedi ngs.

(D) The bond proceedings for obligations or assurances shall

provide for the purpose thereof and the principal anount or

maxi mum pri nci pal amount, and provide for or authorize the manner
of determning the principal maturity or naturities, the sale
price including any pernitted discount, the interest rate or
rates, which nmay be a variable rate or rates, or the naxi rum

interest rate, the date of the obligations or assurances and the
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date or dates of paynent of interest thereon, their denom nations,
the manner of sale thereof, and the establishment within or

wi thout the state of a place or places of paynent of bond service
charges. The bond proceedi ngs al so shall provide for a pledge of
and lien on avail able receipts of the institution of higher
education as provided in division (C) of this section, and a

pl edge of and lien on such fund or funds provided in the bond
proceedi ngs arising fromavail abl e recei pts, which pl edges and

liens may provide for parity with obligations or assurances

theretofore or thereafter issued by the institution. The avail abl e
recei pts so pledged and thereafter received by the institution and
the funds so pledged are inmediately subject to the Iien of such
pl edge w t hout any physical delivery thereof or further act, and
the lien of any such pledge is valid and bindi ng agai nst al
parties having clains of any kind against the institution,
irrespective of whether such parties have notice thereof, and
shall create a perfected security interest for all purposes of
Chapter 1309. of the Revised Code, wi thout the necessity for
separation or delivery of funds or for the filing or recording of
the bond proceedi ngs by which such pledge is created or any
certificate, statement, or other docunment with respect thereto;
and the pledge of such avail able receipts and funds shall be

ef fective and the noney therefromand thereof nay be applied to
the purposes for which pledged w thout necessity for any act of

appropriation.

(E) The bond proceedi ngs may contain additional provisions
customary or appropriate to the financing or to the obligations or

assurances or to particular obligations and assurances, including:

(1) The acquisition, construction, reconstruction, equipment,
furni shing, inprovenent, operation, alteration, enlargenent,

mai nt enance, insurance, and repair of facilities or
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entrepreneurial projects, and the duties of the institution of

hi gher education with reference thereto;

(2) The terms of the obligations or assurances, including

provisions for their redenption prior to maturity at the option of
the institution of higher education at such price or prices and
under such terns and conditions as are provided in the bond

pr oceedi ngs;

(3) Limtations on the purposes to which the proceeds of the

obligations or assurances may be applied;

(4) The rates or rentals or other charges for the use of or

right to use the facilities or entrepreneurial projects financed

by the obligations or assurances, or other properties the revenues

or receipts fromwhich are pledged to the obligations or

assurances, and rules for assuring any applicable use and

occupancy thereof, including limtations upon the right to nodify

such rates, rentals, other charges, or regul ations;

(5) The use and expenditure of the pledged avail abl e receipts
in such manner and to such extent as shall be deternined, which
may include provision for the paynment of the expenses of
operation, maintenance, and repair of facilities or

entrepreneurial projects so that such expenses, or part thereof,

shall be paid or provided as a charge prior or subsequent to the
paynment of bond service charges and any other paynents required to

be made by the bond proceedi ngs;

(6) Limtations on the issuance of additional obligations or

assurances,

(7) The terms of any trust agreement or indenture securing

the obligations or assurances or under which the same may be

i ssued;

(8) The deposit, investnent, and application of funds, and

the safeguardi ng of funds on hand or on deposit w thout regard to
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Chapter 131. or 135. of the Revised Code, and any bank or trust
conmpany or other financial institution that acts as depository of
any nmoneys under the bond proceedi ngs shall furnish such

i ndemmi fyi ng bonds or pl edge such securities as required by the
bond proceedi ngs or otherwi se by the institution of higher

educati on;

(9) The binding effect of any or every provision of the bond
proceedi ngs upon such officer, board, conmi ssion, authority,
agency, departnent, or other person or body as may fromtinme to
time have the authority under |aw to take such actions as nay be
necessary to performall or any part of the duty required by such

provi si on;

(10) Any provision that may be made in a trust agreenent or

i ndent ur e;

(11) Any other or additional agreenments with respect to the
facilities of the institution of higher education or its

entrepreneurial projects, their operation, the avail able receipts

and funds pl edged, and insurance of facilities or entrepreneurial

projects and of the institution, its officers and enpl oyees.

(F) Such obligations or assurances may have the seal of the

institution of higher education or a facsimle thereof affixed
thereto or printed thereon and shall be executed by such officers
as are designated in the bond proceedi ngs, which execution nmay be

by facsimle signatures. Any obligations or assurances nay be

executed by an officer who, on the date of execution, is the
proper officer although on the date of such obligations or
assurances such person was not the proper officer. In case any
of fi cer whose signature or a facsimle of whose signature appears

on any such obligation or assurance ceases to be such officer

before delivery thereof, such signature or facsimle is
neverthel ess valid and sufficient for all purposes as if the

person had remai ned such officer until such delivery; and in case

Page 9

243
244
245
246
247
248

249
250
251
252
253
254

255
256

257
258
259
260
261

262
263
264
265
266
267
268
269
270
271
272
273
274



H. B. No. 140
As Introduced

the seal of the institution has been changed after a facsinile of

the seal has been inprinted on such obligations or assurances,

such facsimle seal continues to be sufficient as to such

obligations or assurances and obligations or assurances issued in

substitution or exchange therefor

(G Al such obligations or assurances are negotiabl e

instrunments and securities under Chapter 1308. of the Revised
Code, subject to the provisions of the bond proceedings as to

regi stration. The obligations or assurances nmay be issued in

coupon or in registered form or both. Provision may be made for

the registration of any obligations or assurances w th coupons

attached thereto as to principal alone or as to both principal and

interest, their exchange for obligations or assurances so

regi stered, and for the conversion or reconversion into

obligations or assurances with coupons attached thereto of any

obligations or assurances registered as to both principal and

interest, and for reasonabl e charges for such registration

exchange, conversion, and reconversion

(H Pending preparation of definitive obligations or
assurances, the institution of higher education may issue interim
receipts or certificates which shall be exchanged for such

definitive obligations or assurances.

(1) Such obligations or assurances may be secured

additionally by a trust agreenent or indenture between the
institution of higher education and a corporate trustee, which my
be any trust conpany or bank having the powers of a trust conpany
within or without this state but authorized to exercise trust
powers within this state. Any such agreenent or indenture may
contain the resolution authorizing the i ssuance of the obligations

Oor _assurances, any provisions that may be contained in the bond

proceedi ngs as authorized by this section, and other provisions

whi ch are customary or appropriate in an agreenent or indenture of
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such type, including:

(1) Mai ntenance of each pl edge, trust agreenent, and
i ndenture, or other instrument conprising part of the bond
proceedi ngs until the institution of higher education has fully

pai d the bond service charges on the obligations or assurances

secured thereby, or provision therefor has been nade;

(2) In the event of default in any paynents required to be
made by the bond proceedi ngs, or any ot her agreenent of the
institution of higher education nade as a part of the contract

under which the obligations or assurances were issued, enforcenent

of such paynments or agreenent by mandanus, the appointnment of a
receiver, suit in equity, action at law, or any conbination of the

f or egoi ng;

(3) The rights and renedi es of the holders of obligations or
assurances and of the trustee, and provisions for protecting and
enforcing them including limtations on rights of individual

hol ders of obligations or assurances;

(4) The replacenment of any obligations or assurances that

becone mutil ated or are destroyed, lost, or stolen;

(5) Such other provisions as the trustee and the institution
of hi gher education agree upon, including limtations, conditions,

or qualifications relating to any of the foregoing.

(J) Each duty of the institution of higher education and its
of ficers or enpl oyees, undertaken pursuant to the bond proceedi ngs
or any related agreenent or |ease nmade under authority of law, is
hereby established as a duty of such institution, and of each such
of ficer or enployee having authority to perform such duty,
specially enjoined by law resulting froman office, trust, or
station within the neaning of section 2731.01 of the Revised Code.
The persons who are at the tinme the nenbers of the board of

trustees or the managing directors of the institution or its
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of ficers or enployees are not liable in their personal capacities

on such obligations or assurances, or |ease, or other agreenent of

the institution.

(K) The authority to issue obligations or assurances includes

authority to:

(1) Issue obligations or assurances in the formof bond

anticipation notes and to renew themfromtine to time by the

i ssuance of new notes. Such notes are payable solely fromthe
avail abl e recei pts and funds that nmay be pledged to the paynent of
such bonds, or fromthe proceeds of such bonds or renewal notes,
or both, as the institution of higher education provides inits
resol uti on authorizing such notes. Such notes may be additionally
secured by covenants of the institution to the effect that it wll
do such or all things necessary for the issuance of such bonds or
renewal notes in appropriate anmount, and either exchange such
bonds or renewal notes therefor or apply the proceeds thereof to
the extent necessary, to make full paynment of the bond service
charges on such notes at the tine or tines contenplated, as
provided in such resolution. Subject to the provisions of this

division, all references to obligations or assurances in this

section apply to such anticipation notes.

(2) Issue obligations or assurances to refund, including

funding and retirenment of, obligations or assurances previously

i ssued to pay costs of facilities or entrepreneurial projects.

Such obligations or assurances nay be issued in amounts sufficient

for paynment of the principal anount of the obligations or
assurances to be so refunded, any redenption prem uns thereon,

principal maturities of any obligations or assurances maturing

prior to the redenption of any other obligations or assurances on

a parity therewith to be so refunded, interest accrued or to

accrue to the nmaturity date or dates of redenption of such

obligations or assurances, and any expenses incurred or to be
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incurred in connection with such refunding or the issuance of the

obligations or assurances.

(L) Onbligations and assurances are lawful investnments for

banks, societies for savings, savings and | oan associ ati ons,
deposit guarantee associ ations, trust conpanies, trustees,
fiduciaries, insurance conpanies, including donestic for life and
domestic not for life, trustees or other officers having charge of
sinking and bond retirenment or other special funds of political
subdi visions and taxing districts of this state, the comi ssioners
of the sinking fund, the adninistrator of workers' conpensation in
accordance with the investment policy approved by the bureau of
wor kers' conpensation board of directors pursuant to section
4121.12 of the Revised Code, the state teachers retirenent system
the public enpl oyees retirenent system the school enployees
retirement system and the Chio police and fire pension fund,

not wi t hst andi ng any ot her provisions of the Revised Code or rules
adopt ed pursuant thereto by any state agency with respect to

i nvestnents by them and are al so acceptable as security for the

deposit of public noneys.

(M AI facilities or entrepreneurial projects purchased,

acqui red, constructed, or owned by an institution of higher
education, or financed in whole or in part by obligations or
assurances issued by an institution, and used for the purposes of
the institution or other publicly owed and controlled college or
university, is public property used exclusively for a public

pur pose, and such property and the inconme therefromis exenpt from
all taxation and assessnment within this state, including ad

val orem and exci se taxes. The obligations or assurances, the

transfer thereof, and the incone therefrom including any profit
made on the sale thereof, are at all tinmes free fromtaxation
within the state. The transfer of tangi ble personal property by

| ease under authority of this section or section 3345.07, 3345.11,
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3345. 36, 3354.121, 3355.091, 3357.112, or 3358.10 of the Revised
Code is not a sale as used in Chapter 5739. of the Revised Code.

(N) The authority granted by this section is cunmulative with
the authority granted to institutions of higher education under
Chapter 154. of the Revised Code, and nothing in this section
inmpairs or limts the authority granted by Chapter 154. of the
Revi sed Code. In any | ease, agreenent, or commtnent nade by an
institution of higher education under Chapter 154. of the Revised
Code, it may agree to restrict or subordinate any pledge it may

thereafter nake under authority of this section.

(O Title to lands acquired under this section and sections
3345. 07 and 3345. 11 of the Revised Code by a state university or

coll ege shall be taken in the name of the state.

(P) Except where costs of facilities or entrepreneurial

projects are to be paid in whole or in part from funds
appropriated by the general assenbly, section 125.81 of the

Revi sed Code and the requirenment for certification with respect
thereto under section 153.04 of the Revised Code do not apply to

such facilities or _entrepreneurial projects.

(Q A state university or college may sell or |ease |ands or
interests in land owned by it or by the state for its use, or
facilities authorized to be acquired or constructed by it under
section 3345.07 or 3345.11 of the Revised Code, to pernit the
purchasers or |essees thereof to acquire, construct, equip,
furnish, reconstruct, alter, enlarge, renodel, renovate,
rehabilitate, inprove, naintain, repair, or maintain and operate
thereon and to provide by | ease or otherwi se to such institution,
facilities authorized in section 3345.07 or 3345.11 of the Revised

Code or _entrepreneurial projects authorized under section 3345. 36

of the Revised Code. Such land or interests therein shall be sold

for such apprai sed value, or |leased, and on such terns as the

board of trustees determ nes. Al deeds or other instruments
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relating to such sales or |eases shall be executed by such officer
of the state university or college as the board of trustees

desi gnates. The state university or college shall hold, invest, or
use the proceeds of such sales or |eases for the same purposes for
whi ch proceeds of borrowi ngs may be used under sections 3345.07
and 3345.11 of the Revised Code or, if the proceeds relate to the

sale or lease of entrepreneurial projects, for purposes of section

3345. 36 of the Revi sed Code.

(R) An institution of higher education may pl edge avail abl e
receipts, to the extent permtted by division (C) of this section
with respect to obligations, to secure the paynents to be nmade by
it under any |l ease, lease with option to purchase, or
| ease- purchase agreenent authorized under this section or section
3345. 07, 3345.11, 3345.36, 3354.121, 3355.091, 3357.112, or
3358. 10 of the Revised Code.

Sec. 3345.36. (A For purposes of this section:

(1) "Entrepreneurial project" neans an effort to devel op or

commercialize technol ogy through research or technol ogy transfer

or investnent of real or personal property, or both, including

undi vi ded and other interests therein, acquired by qift or

pur chase, constructed, reconstructed, enlarged, inproved,

furni shed, or eaui pped. or any conbination thereof, by an

institution of higher education or by others.

(2) "Governnental agency” has the sane neaning as in section
166. 01 of the Revised Code.

(3) "Person" nmeans individuals or entities engaged in

i ndustry, commerce, distribution, or research

(4) "Institution of higher education" has the same neani ng _as

in section 3345.12 of the Revi sed Code.

(5) "Stock or other ownership" neans equity or other
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ownership rights held or received in return for the grant of

rights to intellectual property developed by an institution of

hi gher education. "Stock or other ownership" excludes equity or

ot her ownership rights held or received in return for the

i nvest nent of nobney.

(B) To create or preserve jobs and enploynent opportunities

and to i nprove the economc welfare of the people of the state

pursuant to Section 13 of Article VIII, Ohio Constitution, it is

hereby declared to be the public policy of the state for

institutions of higher education to facilitate and assist with

establ i shing and devel oping entrepreneurial projects or to assi st

and cooperate with any governnental agency in achi eving such

purpose. An entrepreneurial project is hereby determ ned to

qualify as property, structures, equipnent, and facilities

described in Section 13 of Article VIII, Chio Constitution.

In furtherance of such public policy, and pursuant to Section

13 of Article VIII, Ohio Constitution, a board of trustees of an

institution of higher education may do any of the foll owi ng by

resol ution:

(1) Enter into an agreenent with persons and with

governnental agencies to induce such persons to acquire,

construct, reconstruct, rehabilitate, renovate, enlarge, inprove,

equi p, furnish, or otherw se devel op entrepreneurial projects:;

(2) Acquire stock or other ownership in an entrepreneurial

project or a legal entity fornmed in connection with an

entrepreneurial project:;

(3) Make or quarantee | oans and borrow noney and i ssue bonds,

notes, or other evidence of indebtedness to provide noneys for the

acquisition, construction, enlargenent., inprovenment, equipnent,

nai nt enance, repair, or operation of entrepreneurial projects,

provi ded that such bonds, notes, or other evidence of indebtedness
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shall not constitute debt for which the full faith and credit of 495
the state or an instrunentality or political subdivision of the 496
state may be pl edged and npneys raised by taxation shall not be 497
obligated or pledged for their repaynent. 498

Section 2. That existing section 3345.12 of the Revised Code 499

i s hereby repeal ed. 500



