As Introduced

128th General Assembly
Regular Session H. B. No. 194
2009-2010

Representative Dolan

A BILL

To amend Sections 120.01, 120.02, and 120.05 of Am
Sub. H. B. 119 of the 127th Ceneral Assenbly that
tenporarily suspended the operation of certain
provi sions of the Household and Small Flow On-Site
Sewage Treatnment Systems Law and that enacted
tenporary provisions regardi ng that Law by
extending the termination of the suspension and
temporary law fromJuly 1, 2009, to Decenber 31,

2009, and to decl are an energency.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That Sections 120.01, 120.02, and 120.05 of Am
Sub. H. B. 119 of the 127th General Assenbly be anended to read as

foll ows:

Sec. 120.01. During the period beginning July 1, 2007, and
expiring Juby—% Decenber 31, 2009, the operation of sections
3718.02, 3718.05, 3718.06, 3718.07, 3718.08, 3718.09, 3718.10,
3718.99, and 6111.441 of the Revised Code is suspended. On Juby—1
Decenber 31, 2009, sections 3718.02, 3718.05, 3718.06, 3718.07,
3718.08, 3718.09, 3718.10, 3718.99, and 6111. 441 of the Revised

Code, in either their present formor as they are | ater anended,

agai n becone operati onal
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Sec. 120.02. (A)(1) Effective July 2, 2007, the rul es adopted
by the Public Health Council under section 3718.02 of the Revised
Code that took effect on January 1, 2007, are not valid. Not |ater
than July 2, 2007, the Director of Health shall adopt rules that
are identical to the rules adopted by the Public Health Counci
that were in effect prior to January 1, 2007, and were codified in
Chapter 3701-29 of the Administrative Code, except the rules in
that chapter that established requirenents for separation

di stances froma water table and soil absorption requirenents.

At the sane tinme that the Public Health Council adopts the
rul es required under division (A (2) of this section, the Director

shall rescind the rul es adopted under this division.

The adoption and rescission of rules under this division are
not subject to section 119.03 of the Revised Code. However, the
Director shall file the adoption and rescission of the rules in
accordance with section 119.04 of the Revised Code. Upon that
filing, the adoption and rescission of the rules take i medi ate

ef fect.

(2) Not later than thirty days after the effective date of
this section as _enacted by Am Sub. H B. 119 of the 127th Ceneral

Assenbly and notwi t hstandi ng any provision of law to the contrary,
the Public Health Council shall rescind rules adopted by the
Counci | under section 3718.02 of the Revised Code~ that took

ef fect on January 1, 2007. At the sanme time as those rules are
resci nded, the Council shall adopt rules that are identical to the
rul es adopted by the Council that were in effect prior to January
1, 2007, and were codified in Chapter 3701-29 of the

Adm ni strative Code, except the rules in that Chapter that
establ i shed requirenents for separation distances froma water
tabl e and soil absorption requirenments. Instead, a board of health

or the authority having the duties of a board of health shal
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adopt standards establishing requirenments for separation di stances
froma water table and soil absorption requirenents based on the
water table and soils in the applicable health district for

pur poses of the installation and operation of househol d sewage
treatment systens and small flow on-site sewage treatnent systens

in the applicable health district.

The rescission and adoption of rules under this division are
not subject to section 119.03 of the Revised Code. However, the
Public Health Council shall file the rules in accordance with
section 119.04 of the Revised Code. Upon that filing, the rules

take i nmedi ate effect.

(B) A local board of health or the authority having the
duties of a board of health may adopt standards for use in the
health district that are nore stringent than the rul es adopted
under division (A (1) or (2) of this section, provided that the
board of health or authority having the duties of a board of
heal th in adopting such standards considers the econonic inpact of
those standards on property owners, the state of avail able
technol ogy, and the nature and economi cs of the avail able
alternatives. If a board of health or authority having the duties
of a board of health adopts standards that are nore stringent than
the rul es adopted under division (A)(1) or (2) of this section
the board or authority shall send a copy of the standards to the

Departnent of Health.

(O (1) A board of health or the authority having the duties
of a board of health shall approve or deny the use of househol d
sewage treatnment systens and small flow on-site sewage treatnent
systenms in the applicable health district. In approving or denying
a househol d sewage treatnent systemor a small flow on-site sewage
treatnment systemfor use in the health district, the board or
authority shall consider the econonic inpact of the system on

property owners, the state of avail able technol ogy, and the nature
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and economics of the available alternatives, ensure that a system
will not create a public health nuisance, and require a systemto
comply with the requirenents established in divisions (C(2) and

(3) of this section.

(2) Notwi thstanding any rul e adopted by the Director of
Health or the Public Health Council or standard adopted by a board
of health or the authority having the duties of a board of health
governing the installation and operation of sewage treatnment
systens, a board of health or the authority having the duties of a
board of health shall ensure that the design and installation of a
soi | absorption system prevents public health nuisances. To the
extent deternined necessary by a board of health or the authority
having the duties of a board of health, a sewage treatnment system
that is installed after the effective date of this section as
enacted by Am Sub. H B. 119 of the 127th General Assenbly shal

not discharge to a ditch, stream pond, |ake, natural or

artificial waterway, drain tile, other surface water, or the
surface of the ground unless authorized by a national pollutant

di scharge elimination system (NPDES) pernit issued under Chapter
6111. of the Revised Code and rul es adopted under it. In addition
a sewage treatnent systemshall not discharge to an abandoned
well, a drainage well, a dry well or cesspool, a sinkhole, or
anot her connection to ground water. As a condition to the issuance
of a pernmit to operate a system a board of health or the
authority having the duties of a board of health shall require a
service contract for any sewage treatnent systemthat is subject
to an NPDES permt to the extent required by the Environnental
Protection Agency. If classified as a class Vinjection well, a
househol d sewage treatnment systemserving a two- or three-famly
dwelling or a small flow on-site sewage treatnment system shal
comply with 40 C.F. R 144, as published in the July 1, 2005, Code
of Federal Regulations and with the registration requirenents
established in rule 3745-34-13 of the Administrative Code.
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(3) Notwi thstanding any rul e adopted by the Director of
Health or the Public Health Council or standard adopted by a board
of health or the authority having the duties of a board of health
governing the installation and operation of househol d sewage
treatment systens, all septic tanks, other disposal component
tanks, dosing tanks, punp vaults, househol d sewage di sposal system
hol di ng tanks and privy vaults, or other applicabl e sewage
di sposal system conponents nanufactured after the effective date
of this section as enacted by Am Sub. H B. 119 of the 127th

CGeneral Assenbly and used in this state shall be watertight and

structural ly sound.

(4) For purposes of division (C) of this section, "economc
i npact” neans all of the following with respect to the approval or
deni al of a househol d sewage treatnment systemor snmall flow

on-site sewage treatnent system as applicabl e:
(a) The cost of a proposed system

(b) The cost of an alternative systemthat will not create a

public health nuisance;

(c) A conparison of the costs of repairing a system as

opposed to replacing the systemwith a new system

(d) The value of the dwelling or facility, as applicable,
that the systemservices as indicated in the nost recent tax

dupl i cat e.

(D)(1) Notwi thstanding any rule adopted by the Director of
Health or the Public Health Council governing the installation and
operation of household sewage treatnent systens, a board of health
or the authority having the duties of a board of health may

establish and collect fees for the purposes of this section.

(2) In addition to the fees that are authorized to be
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establ i shed under division (D)(1) of this section, there is hereby
| evied an application fee of twenty-five dollars for a sewage
treatnment systeminstallation pernmit. A board of health or the
authority having the duties of a board of health shall collect the
fee on behalf of the Departnment of Health and forward the fee to
the Departnment to be deposited in the state treasury to the credit
of the Sewage Treatnent System | nnovation Fund, which is hereby
created. Not nore than seventy-five per cent of the noney in the
Fund shall be used by the Departnent to adm nister the sewage
treatnent system program and not |ess than twenty-five per cent

of the noney in the Fund shall be used to establish a grant
programin cooperation with boards of health to fund the
installati on and eval uati on of new technol ogy pilot projects. In
the selection of the pilot projects, the Director of Health shal
consult with the Sewage Treatnent System Technical Advisory
Committee created in section 3718.03 of the Revised Code.

(E) Not later than one year after the installation of a
househol d sewage treatnment system a board of health or the
authority having the duties of a board of health shall inspect the

systemto ensure that it is not a public health nuisance.

(F) The Departnment of Health may file an injunctive action
against a board of health or the authority having the duties of a
board of health that allows a household sewage treatnment system or
snmall flow on-site sewage treatnent systemto cause a public
heal t h nui sance, provided that the Departnent provides reasonable
notice to the board or authority and allows for the opportunity to

abate the nuisance prior to the action

(G The Environnmental Protection Agency shall not require a
board of health or the authority having the duties of a board of
health to enter into a nenorandum of understandi ng or any ot her
agreenment with the Agency regarding the issuance of NPDES pernits

for off-l1ot sewage treatnent systens. Instead, a representative of
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a board of health or the authority having the duties of a board of

health may neet with a person who intends to install such a system

to determine the feasibility of the systemand refer the person to
the Agency to secure an NPDES pernmit for the systemif needed. The
Envi ronnmental Protection Agency, within ninety days or as quickly

as possible after the effective date of this section as _enacted by

Am Sub. H B. 119 of the 127th General Assenbly, shall seek a

revision to the general NPDES permit, issued pursuant to the

federal Water Pollution Control Act as defined in section 6111.01
of the Revised Code, in order not to require a nmenorandum of
understanding with a board of health or the authority having the
duties of a board of health and that allows a property owner to
seek coverage under the general NPDES permit for purposes of this
division. A board of health or the authority having the duties of
a board of health voluntarily nmay enter into a nmenorandum of
understanding with the Environmental Protection Agency to

i mpl ement the general NPDES permit. In the interim the Agency
shall work with boards of health or authorities having the duties
of boards of health and with property owners in order to
facilitate the owners' securing an NPDES pernit in counties

W t hout a nenorandum of under st andi ng.

(H) Notwi thstanding any rul e adopted by the Director of
Health or the Public Health Council governing the installation and
operation of household sewage treatnent systenms, a board of health
or the authority having the duties of a board of health that,
prior to the effective date of this section, has obtained
authority fromthe Departnent of Health and the Environmental
Protection Agency to regulate small flow on-site sewage treat ment
systenms may continue to regulate such systenms on and after the
effective date of this section as enacted by Am Sub. H B. 119 of
the 127th General Assenbly. A board of health or the authority

having the duties of a board of health that has not obtained such

authority may request the authority fromthe Departnment of Health
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and the Environnmental Protection Agency in the manner provided by

| aw.

(1) Because the rules adopted by the Public Health Counci
under section 3718.02 of the Revised Code that were effective on
January 1, 2007, have been rescinded by operation of this section,
the references to those rules in section 3718.021 of the Revised
Code are not operable. Instead, notw thstanding any ot her
provisions of this section, the Director of Health or the Public
Heal th Council, as applicable, shall provide for the
i mpl ement ati on of section 3718.021 of the Revised Code in the
rules that are required to be adopted under division (A) of this

section.

(J) The Departnent of Health in cooperation with a board of
health or the authority having the duties of a board of health
shal |l assess the familiarity of the board's or authority's staff
with the best practices in the use of sewage treatnent systens and
conduct appropriate training to educate the board's or authority's
staff in those best practices and in the use of any new sewage
treatment systemtechnology that is recommended for use by the
Sewage Treatnent System Technical Advisory Committee created in
section 3718.03 of the Revised Code.

(K)(1) As used in this section, "househol d sewage treat nent
system" "small flow on-site sewage treatnent system" and "sewage
treatnent systeni have the same neanings as in section 3718. 01 of
the Revi sed Code.

(2) For the purposes of this section, "household sewage
treatment systeni is deened to nmean "househol d sewage di sposa

system' as necessary for the operation of this section

(3) For purposes of this section, a public health nuisance
shall be deenmed to exi st when an inspection conducted by a board

of health docunents odor, color, or other visual manifestations of
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raw or poorly treated sewage and either of the follow ng applies:

(a) Water sanples exceed five thousand fecal coliformcounts
per one hundred milliliters (either MPN or MF) in two or nore
sanpl es when five or fewer sanples are collected or in nore than
twenty per cent of the sanples when nore than five sanples are

t aken.

(b) Water sanples exceed five hundred seventy-six E. Col
counts per one hundred milliliters in two or nore sanples when
five or fewer sanples are collected or in nore than twenty per

cent of the sanples when nore than five sanples are taken

(L) Neither the Director of Health or the Public Health
Council shall adopt rules prior to Juby1 Decenber 31, 2009, that

nmodi fy or change the requirements established by this section

(M This section expires on the effective date of the rules
that are to be adopted under section 3718.02 of the Revised Code
when t hat section becones operational on Juby3% Decenber 31, 2009,
pursuant to Section 120.01 of this—aet Am Sub. H B. 119 of the
127t h General Assenbly.

Sec. 120.05. Sections 120.03 and 120.04 of Am Sub. H B. 119
of the 127th General Assenbly take effect on Julby—2 Decenber 31
2009.

Section 2. That existing Sections 120.01, 120.02, and 120.05
of Am Sub. H. B. 119 of the 127th General Assenbly are hereby

repeal ed.

Section 3. This act is hereby declared to be an energency
nmeasur e necessary for the i mredi ate preservation of the public
peace, health, and safety. The reason for such necessity is that
provi sions of |law that were suspended by the enactnment of Am Sub.
H B. 119 of the 127th General Assenbly are scheduled to be

Page 9

243

244
245
246
247
248

249
250
251
252

253
254
255

256
257
258
259
260

261
262
263

264
265
266

267
268
269
270
271



H. B. No. 194 Page 10
As Introduced

reinstated on July 1, 2009, and the extension of the suspension 272
and of tenporary provisions governing household and small fl ow 273
on-site sewage treatnent systens i s necessary to provide tine for 274
the CGeneral Assenbly to craft new requirenents pertaining to those 275

systens. Therefore, this act shall go into i mediate effect. 276



