As Introduced

128th General Assembly
Regular Session H. B. No. 274
2009-2010

Representative Yates

A BILL

To amend sections 2923. 24, 2925.12, 2925.14, and
3719.172 of the Revised Code to provide an
affirmati ve defense to certain offenses involving
a hypodermc or syringe that the person is 18
years of age or ol der and possesses or otherw se
obtai ns the hypodermi c or syringe for the purpose
of having a clean needle to avoid H V exposure and
to pernmit an authorized person to sell or furnish
a hypodermic without a prescription to a person
who is 18 years of age or ol der and who wi shes to

obtain it for that purpose.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2923.24, 2925.12, 2925.14, and
3719. 172 of the Revised Code be amended to read as fol |l ows:

Sec. 2923.24. (A) No person shall possess or have under the
person's control any substance, device, instrunent, or article,

with purpose to use it crimnally.

(B) Each of the followi ng constitutes prinma-facie evidence of

crimnal purpose:

(1) Possession or control of any dangerous ordnance, or the

materials or parts for naki ng dangerous ordnance, in the absence
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of circunstances indicating the dangerous ordnance, materials, or

parts are intended for legitimte use;

(2) Possession or control of any substance, devi ce,
instrunent, or article designed or specially adapted for crininal

use;

(3) Possession or control of any substance, devi ce,
instrument, or article commonly used for crimnal purposes, under

circunstances indicating the itemis intended for crimnal use.

(O It is an affirmative defense to a charge of a violation

of this section that the person charged was ei ghteen vears of age

or older at the tine of the conduct in question, that the device,

instrument., or article the person possessed or had under control

that is the basis of the charge was a hypoderm c or syringe, and

that the person possessed it or had it under control for the

pur pose of having a clean hypoderm c or syringe to avoid exposure

to a virus that causes acquired inmunodefici ency syndrone.

(D) Whoever violates this section is guilty of possessing
crimnal tools. Except as otherwi se provided in this division
possessing crimnal tools is a msdeneanor of the first degree. If
the circunstances indicate that the substance, device, instrunent,
or article involved in the offense was intended for use in the
conmi ssion of a felony, possessing crimnal tools is a felony of

the fifth degree.

Sec. 2925.12. (A) No person shall know ngly make, obtain,
possess, or use any instrunent, article, or thing the customary
and primary purpose of which is for the adm nistration or use of a
danger ous drug, other than marihuana, when the instrument involved
is a hypoderm c or syringe, whether or not of crude or
extenpori zed manufacture or assenbly, and the instrunment, article,
or thing involved has been used by the offender to unlawfully

admi ni ster or use a dangerous drug, other than marihuana, or to
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prepare a dangerous drug, other than marihuana, for unlawfu

adm ni strati on or use.

(B)(1) This section does not apply to nmanufacturers, |icensed
heal t h professionals authorized to prescribe drugs, pharnacists,
owners of pharnmaci es, and ot her persons whose conduct was in
accordance with Chapters 3719., 4715., 4723., 4729., 4730., 4731.
and 4741. of the Revised Code.

(2) It is an affirmative defense to a charge of a violation

of this section that the person charged was ei ghteen vears of age

or older at the tine of the conduct in question and that the

per son made., obtai ned. possessed. or used the hypoderm c or

syringe that is the basis of the charge for the purpose of having

a clean hypodernic or syringe to avoid exposure to a virus that

causes acquired i nmunodefi ci ency syndrone.

(C Whoever violates this section is guilty of possessing
drug abuse instrunments, a m sdeneanor of the second degree. |If the
of fender previously has been convicted of a drug abuse offense, a

violation of this section is a misdeneanor of the first degree.

(D) In addition to any other sanction inposed upon an
of fender for a violation of this section, the court shall suspend
for not less than six nonths or nore than five years the
of fender's driver's or commercial driver's license or permt. |f
the offender is a professionally licensed person, in addition to
any ot her sanction inposed for a violation of this section, the
court immediately shall conply with section 2925.38 of the Revised
Code.

Sec. 2925.14. (A) As used in this section, "drug
paraphernalia" nmeans any equi pnent, product, or naterial of any
kind that is used by the offender, intended by the offender for
use, or designed for use, in propagating, cultivating, grow ng,

harvesti ng, manufacturing, conpounding, converting, producing,
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processi ng, preparing, testing, analyzing, packaging, repackaging,
storing, containing, concealing, injecting, ingesting, inhaling,
or otherw se introducing into the human body, a controlled
substance in violation of this chapter. "Drug paraphernalia"
includes, but is not limted to, any of the follow ng equi pnent,
products, or materials that are used by the offender, intended by
the of fender for use, or designed by the offender for use, in any

of the follow ng manners:

(1) A kit for propagating, cultivating, grow ng, or
harvesting any species of a plant that is a controlled substance

or fromwhich a controlled substance can be derived;

(2) A kit for manufacturing, conpounding, converting,

produci ng, processing, or preparing a controlled substance;

(3) Any object, instrument, or device for manufacturing,
compoundi ng, converting, producing, processing, or preparing

nmet hanphet ani ne;

(4) An isonerization device for increasing the potency of any
species of a plant that is a controlled substance;

(5) Testing equipnent for identifying, or analyzing the
strength, effectiveness, or purity of, a controlled substance;

(6) A scale or balance for weighing or nmeasuring a controlled

subst ance;

(7) A diluent or adulterant, such as quinine hydrochl oride,
mannitol, mannite, dextrose, or lactose, for cutting a controlled

subst ance;

(8) A separation gin or sifter for renoving twi gs and seeds

from or otherw se cleaning or refining, marihuana;

(9) A blender, bow, container, spoon, or mxing device for

conmpoundi ng a control |l ed substance;

(10) A capsul e, balloon, envel ope, or container for packagi ng
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snmal | quantities of a controlled substance;

(11) A container or device for storing or concealing a

control | ed substance;

(12) A hypoderm c syringe, needle, or instrunent for

parenterally injecting a controlled substance into the human body;

(13) An object, instrunment, or device for ingesting,
i nhaling, or otherwise introducing into the human body, mari huana,
cocai ne, hashi sh, or hashish oil, such as a netal, wooden
acrylic, glass, stone, plastic, or ceramic pipe, with or without a
screen, permanent screen, hashi sh head, or punctured netal bow ;
wat er pi pe; carburetion tube or device; snoking or carburetion
mask; roach clip or similar object used to hold burning material,
such as a mari huana cigarette, that has become too small or too
short to be held in the hand; m niature cocai ne spoon, or cocai ne
vial ; chanber pipe; carburetor pipe; electric pipe; air driver

pi pe; chillum bong; or ice pipe or chiller.

(B) In determining if any equi pnent, product, or material is
drug paraphernalia, a court or |aw enforcenent officer shall

consider, in addition to other relevant factors, the follow ng:

(1) Any statenent by the owner, or by anyone in control, of

t he equi pnent, product, or naterial, concerning its use;

(2) The proximity in tinme or space of the equi pnent, product,
or material, or of the act relating to the equi pnent, product, or

material, to a violation of any provision of this chapter;

(3) The proximity of the equi pnent, product, or material to

any control |l ed substance;

(4) The existence of any residue of a controlled substance on

t he equi pnent, product, or naterial;

(5) Direct or circunstantial evidence of the intent of the

owner, or of anyone in control, of the equipnent, product, or
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material, to deliver it to any person whomthe owner or person in
control of the equipnent, product, or material knhows intends to
use the object to facilitate a violation of any provision of this
chapter. A finding that the owner, or anyone in control, of the
equi prent, product, or material, is not guilty of a violation of
any other provision of this chapter does not prevent a finding
that the equipnent, product, or nmaterial was intended or designed

by the of fender for use as drug paraphernali a.

(6) Any oral or witten instruction provided with the

equi pment, product, or naterial concerning its use;

(7) Any descriptive material acconpanying the equi pnent,

product, or material and explaining or depicting its use;

(8) National or local advertising concerning the use of the

equi prrent, product, or naterial;

(9) The manner and circunstances in which the equipnent,

product, or material is displayed for sale;

(10) Direct or circunmstantial evidence of the ratio of the
sal es of the equi pnent, product, or material to the total sales of

the business enterpri se;

(11) The existence and scope of legitimte uses of the

equi prrent, product, or nmaterial in the conmunity;

(12) Expert testinony concerning the use of the equipnent,

product, or material .

(O (1) No person shall know ngly use, or possess wth purpose

to use, drug paraphernali a.

(2) No person shall knowi ngly sell, or possess or manufacture
with purpose to sell, drug paraphernalia, if the person knows or
reasonably should know t hat the equipnent, product, or naterial

w Il be used as drug paraphernali a.

(3) No person shall place an advertisenent in any newspaper,
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magazi ne, handbill, or other publication that is published and
printed and circulates primarily within this state, if the person
knows that the purpose of the advertisenment is to pronote the
illegal sale in this state of the equi pnment, product, or naterial
that the offender intended or designed for use as drug

par aphernal i a.

(D)(1) This section does not apply to nanufacturers, |icensed
heal t h professionals authorized to prescribe drugs, pharnacists,
owners of pharnaci es, and ot her persons whose conduct is in
accordance with Chapters 3719., 4715., 4723., 4729., 4730., 4731.
and 4741. of the Revised Code. This section shall not be construed
to prohibit the possession or use of a hypodermnic as authorized by
section 3719.172 of the Revised Code.

(2) 1t is an affirmative defense to a charge of a violation

of division (Q (1) of this section that the person charged was

ei ght een vears of age or older at the tinme of the conduct in

guestion, that the drug paraphernalia the person used, or

possessed with purpose to use, that is the basis of the charge was

a _hypodernmic syringe. needle, or instrunent for parenterally

injecting a controlled substance into the human body, and that the

person _used or possessed it for the purpose of having a clean

hypodernmi c syringe, needle, or instrunent to avoid exposure to a

virus that causes acquired i mmunodeficiency syndrone.

(3) Division (©(2) of this section does not apply to a

person who sells, or possesses wi th purpose to sell. drug

paraphernalia if the drug paraphernalia that the person sells, or

possesses with purpose to sell, is a hypodernic syringe, needl e,

or _instrunent for parenterally injecting a controlled substance

into the human body, if the person sells it, or possesses it with

the purpose to sell it., to another person who inforns the person

who sells it, or possesses it with purpose to sell it, that the

ot her person wishes to obtain it for the purpose of having a cl ean
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hypodermic syringe, needle, or instrunent to avoid exposure to a

virus that causes acquired i munodeficiency syndrone, and if the

other person is eighteen vears of age or older at the tine of the

conduct in question.

(E) Notw t hstandi ng Chapter 2981. of the Revised Code, any
drug paraphernalia that was used, possessed, sold, or manufactured
in aviolation of this section shall be seized, after a conviction
for that violation shall be forfeited, and upon forfeiture shal
be di sposed of pursuant to division (B) of section 2981.12 of the
Revi sed Code.

(F) (1) Whoever violates division (C) (1) of this section is
guilty of illegal use or possession of drug paraphernalia, a

m sdeneanor of the fourth degree.

(2) Except as provided in division (F)(3) of this section,
whoever violates division (C(2) of this section is guilty of

dealing in drug paraphernalia, a m sdenmeanor of the second degree.

(3) Whoever violates division (C(2) of this section by
selling drug paraphernalia to a juvenile is guilty of selling drug

paraphernalia to juveniles, a m sdeneanor of the first degree.

(4) Wioever violates division (C)(3) of this section is
guilty of illegal advertising of drug paraphernalia, a m sdenmeanor

of the second degr ee.

(G In addition to any other sanction inposed upon an
of fender for a violation of this section, the court shall suspend
for not less than six nonths or nore than five years the
of fender's driver's or comercial driver's license or permt. If
the offender is a professionally licensed person, in addition to
any other sanction inposed for a violation of this section, the
court imrediately shall conply with section 2925. 38 of the Revised
Code.
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Sec. 3719.172. (A) Possession of a hypodermic is authorized

for the foll ow ng:

(1) A manufacturer or distributor of, or dealer in,
hypodermi cs or nedi cati on packaged in hypodernics, and any
aut hori zed agent or enpl oyee of that manufacturer, distributor, or

dealer, in the regul ar course of business;

(2) Atermnal distributor of dangerous drugs, in the regul ar

course of business;

(3) A person authorized to adm nister injections, in the

regul ar course of the person's profession or enploynent;

(4) A person, when the hypoderm c was | awfully obtained and
is kept and used for the purpose of self-adninistration of insulin
or other drug prescribed for the treatment of disease by a

licensed health professional authorized to prescribe drugs;

(5) A person whose use of a hypodermic is for |egal research

clinical, educational, or nedicinal purposes;

(6) Afarmer, for the lawful adm nistration of a drug to an

ani mal ;

(7) A person whose use of a hypodermic is for |awful

pr of essi onal , nechanical, trade, or craft purposes.

(B) No manufacturer or distributor of, or dealer in,
hypodernmi cs or nedi cation packaged in hypodermics, or their
aut hori zed agents or enployees, and no terninal distributor of
dangerous drugs, shall display any hypodernic for sale. No person
aut hori zed to possess a hypoderm ¢ pursuant to division (A) of
this section shall negligently fail to take reasonabl e precautions
to prevent any hypodermc in the person's possession fromtheft or

acqui sition by any unauthorized person.

(C No person other than one of the follow ng shall sell or

furnish a hypoderm c to another person
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(1) A manufacturer or distributor of, or dealer in,
hypodermi cs or nedi cati on packaged in hypodernics, or their

aut hori zed agents or enpl oyees;
(2) Aterminal distributor of dangerous drugs;
(3) A person under the direct supervision of a pharnacist;

(4) Alicensed health professional authorized to prescribe
drugs, acting in the regul ar course of business and as permtted

by | aw,

(5) An individual who holds a current |icense, certificate,
or registration issued under Title 47 of the Revised Code and has
been certified to conduct diabetes education by a national
certifying body specified in rules adopted by the state board of
pharmacy under section 4729.68 of the Revised Code, but only if
di abetes education is within the individual's scope of practice

under statutes and rules regulating the individual's profession.

(D) (1) No person shall sell or furnish a hypodermc to
anot her whom t he person knows or has reasonabl e cause to believe
is not authorized by division (A of this section to possess a

hypodermi c.

(2) Division (D) (1) of this section does not apply to a

person who sells or furnishes a hypoderm c to another whomthe

per son knows or has reasonabl e cause to believe is not authorized

by division (A of this section to possess a hypodernic if the

other person is eighteen yvears of age or older at the tine of the

sale or furnishing and if the other person inforns the person who

sells or furnishes the hypoderm c that the other person w shes to

obtain it for the purpose of having a clean hypodermc to avoid

exposure to a virus that causes acquired i munodefici ency

syndr one.

(E) A person who is eighteen years of age or older and who

wi shes to obtain a hypodernic for the purpose of having a cl ean
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hypoderm c to avoid exposure to a virus that causes acquired

i munodefi ci ency syndrone nay obtain the hypoderm c froma person

described in division (C of this section w thout a prescription,

by infornm ng the person described in division (€ of this section

that the person wishes to obtain it for that purpose. A person

described in division (€ of this section may sell or furnish a

hypoderm c to another person without a prescription if the other

person is eighteen years of age or older at the tine of the sale

or furnishing and if the other person, in accordance with this

division, inforns the person described in division (C of this

section that the other person wishes to obtain it for the purpose

of having a clean hypodernic to avoid exposure to a virus that

causes acquired i nmunodeficiency syndrone. A person described in

division (G of this section who, in accordance with this

division, sells or furnishes a hypodernic without a prescription

to another person who is eighteen years of age or older at the

tine of the sale or furnishing is imune fromany crininal

liability and fromany civil damages for _any injury. death. or

|l oss to person or property., that allegedly resulted fromor is

related to the sale or furnishing of the hypodernic to the other

person.

Section 2. That existing sections 2923.24, 2925.12, 2925. 14,
and 3719.172 of the Revised Code are hereby repeal ed.
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