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128th General Assembly
Regular Session H. B. No. 417
2009-2010

Representative Driehaus

Cosponsors: Representatives Murray, Fende, Stautberg, Foley, Ujvagi,

Hagan

A BILL

To anend sections 4301. 04, 4303.26, 4303.292, and
4303.99 and to enact section 4303.294 of the
Revi sed Code to revise the appeal procedures for
the refusal to issue, renew, or transfer a retai
liquor permit and to require pernit holders that
violate the |l aws governing liquor control to file
t he nanmes and addresses of their enployees with

t he Division of Liquor Control

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4301. 04, 4303.26, 4303.292, and
4303. 99 be anended and section 4303.294 of the Revised Code be

enacted to read as fol | ows:

Sec. 4301.04. (A) The liquor control conm ssion has the
foll owi ng powers, which it may exercise by the vote of a majority

of the conm ssioners:

A-(1) To suspend, revoke, and cancel permits. A nmgjority of
the comm ssioners constitutes a quorum for the transaction of any
busi ness, for the performance of any duty, or for the exercise of

any power of the comm ssion. No vacancy in the comm ssion shal
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inmpair the right of the remmining conmi ssioners to exercise al
powers of the commission. The act of a majority of the conmi ssion,
when in session, is the act of the comm ssion. A finding, order,
or decision of the conmmi ssion to suspend a pernit shall state and
fix the effective date of the conmencenent and the period of
duration of sueh the suspension. Sueh A finding, order, or

deci sion of the comm ssion to revoke or cancel a permt shal

state and fix the effective date thereof.

{By(2) To consider, hear, and determne all appeals
aut hori zed by Chapters 4301. and 4303. of the Revised Code, to be
taken from any deci sion, determ nation, or order of the division
of liquor control, and all conplaints for the revocation of
permts. The liquor control conmm ssion shall accord a hearing to
any person appeal ing or conpl ai ned agai nst, at which sueh the
person has the right to be present, to be represented by counsel

to provide for the subnission of briefs, to offer evidence, and to

require the attendance of w tnesses.

Except _as otherwi se provided in division (A (2) of this

section, with regard to the hearing of an appeal from any deci sion

rendered by the division on the issuance., renewal . or transfer of
a permt under section 4303.292 of the Revised Code, the

conmni ssion shall be confined to the record as certified to it by

the division under that section. However, unless otherw se

provided by |aw, the conmi ssion may grant a request for the

adm ssion of additional evidence when it is satisfied that the

addi tional evidence is newy discovered and could not have been

ascertained with reasonable diligence prior to the hearing before

the division.

After a hearing that is held under this division, the

conmmi ssion may affirmthe decision, determ nation, or order of the

division if it finds, upon consideration of the entire record and

any additional evidence that the conm ssion has adm tted, that the
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deci sion, determnation, or order is supported by reliable,

probative, and substantial evidence and is in accordance with | aw.

In the absence of such a finding, the conmi SSion nay reverse,

vacate, or nodify the decision, deternination, or order or make

another ruling that is supported by reliable, probative, and

substantial evidence and is in accordance with | aw

5-(3) To adopt, repeal, and anend bylaws in relation to its
nmeetings and the transaction of its business and regulating its

procedure on appeal.

{B}-(4) To consider and nake reconmendati ons upon any natter
whi-ch that the superintendent of l|iquor control subnmits to it for
reconmendati on and deternmine any matter whieh that the

superintendent subnits to it for determnation

B-(5) To require of the superintendent and of any officer,
department, board, or commission of the state and of any county,
townshi p, or nunicipal officer in this state, infornmation with
respect to the social and econom c effects of sueh those chapters;
and all such officers, departnents, boards, and conmi ssions shal
furni sh such informati on when requested in witing by the Iiquor

control conmmi ssi on

H-(6) To subnit to the governor amendnents to any | aws
affecting the sale of intoxicating liquor in this state when it

deens desirabl e.

{S-(B) For the purpose of any hearing or investigation which
that they are respectively authorized or required by sueh those
chapters to conduct, the liquor control conmission or any nenber
t hereof, the superintendent, or any agent of the division
designated in witing for that purpose, may adnini ster oaths, take
depositions, issue subpoenas, and conpel the attendance of
wi tnesses and the production of books, accounts, papers, records,

docunents, and testinony. |In case of disobedi ence of any person
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with respect to an order of the conm ssion or a subpoena issued by
the liquor control comr ssion or any nmenber thereof, the
superintendent, or such an agent, or on the refusal of a w tness
to testify to any matter regardi ng which the wtness may be
lawfully interrogated, a judge of the court of common pleas of the
county in which the person resides, on application of any nenber
of the liquor control comm ssion or the superintendent, shal

conpel obedi ence by attachnment proceedings as for contenpt, as in
the case of disobedience with respect to the requirenents of a
subpoena i ssued fromsueh that court or a refusal to testify in
sueh that court. Each officer who serves such a subpoena shal
receive the sane fees as a sheriff, and each w tness who appears,

i n obedi ence to a subpoena, before the liquor control comm ssion
or any menber thereof, or the superintendent, shall receive for
attendance the fees and m | eage provided for under section 119.094
of the Revised Code, which shall be audited and paid upon
presentation of proper vouchers approved by any two nenbers of the
conm ssion. No w tness subpoenaed at the instance of a party other
than the |iquor control commi ssion or any menber thereof, the
superintendent, or such an agent, is entitled to conpensation

unl ess the conm ssion certifies that the testinony of the w tness

was material to the matter investigated.

Sec. 4303.26. (A) Applications for regular permts authorized
by sections 4303.02 to 4303.23 of the Revised Code may be filed
with the division of liquor control. No pernit shall be issued by
the division until fifteen days after the application for it is
filed. An applicant for the issuance of a new pernit shall pay a
processi ng fee of one hundred dollars when filing the application
for the permt, if the permt is then available, or shall pay the
processi ng fee when a pernit becones available, if it is not
avai l abl e when the applicant initially files the application. Wen

an application for a newclass Cor Dpermt is filed, when class
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C or D pernits becone avail able, or when an application for
transfer of ownership of a class Cor D pernit or transfer of a
location of a class Cor Dpernit is filed, no pernmit shall be

i ssued, nor shall the location or the ownership of a pernit be
transferred, by the division until the division notifies the

| egi sl ative authority of the nunicipal corporation, if the

busi ness or event is or is to be located within the corporate
limts of a nmunicipal corporation, or the clerk of the board of
county comi ssioners and the fiscal officer of the board of
township trustees in the county in which the business or event is
or is to be conducted, if the business is or is to be |ocated
outside the corporate limts of a nunicipal corporation, and an
opportunity is provided officials or enmpl oyees of the nunicipal
corporation or county and townshi p, who shall be designated by the
| egi slative authority of the nunicipal corporation or the board of
county comi ssioners or board of township trustees, for a conplete
hearing upon the advisability of the issuance, transfer of
ownership, or transfer of location of the permt. In this hearing,
no objection to the issuance, transfer of ownership, or transfer
of location of the permt shall be based upon nonconpliance of the
proposed permt premses with | ocal zoning regul ati ons whieh that
prohibit the sale of beer or intoxicating liquor, in an area zoned
for commercial or industrial uses, for a pernmit prem ses that
woul d otherwi se qualify for a proper permt issued by the

di vi si on.

When the division sends notice to the |egislative or
executive authority of the political subdivision, as required by
this section, the division shall also so notify, by certified
mail, return recei pt requested, or by personal service, the chief
peace officer of the political subdivision. Upon the request of
the chief peace officer, the division shall send the chief peace
of ficer a copy of the application for the issuance or the transfer

of ownership or location of the permt and all other docunents or
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materials filed by the applicant or applicants in relation to the
application. The chief peace officer nay appear and testify,
either in person or through a representative, at any hearing held
on the advisability of the issuance, transfer of ownership, or
transfer of location of the permt. The hearing shall be held in
the central office of the division, except that upon witten
request of the legislative authority of the municipal corporation
or the board of county conmm ssioners or board of township
trustees, the hearing shall be held in the county seat of the

county where the applicant's business is or is to be conduct ed.

If the business or event specified in an application for the
i ssuance, transfer of ownership, or transfer of |ocation of any
regul ar permt authorized by sections 4303.02 to 4303.23 of the
Revi sed Code, except for an F-2 permt, is, or is to be operated,
within five hundred feet fromthe boundaries of a parcel of real
estate having situated on it a school, church, library, public
pl ayground, or township park, no pernit shall be issued, nor shall
the location or the ownership of a permt be transferred, by the
division until witten notice of the filing of the application
with the division is served, by certified mail, return receipt
requested, or by personal service, upon the authorities in control
of the school, church, library, public playground, or township
park and an opportunity is provided themfor a conplete hearing
upon the advisability of the issuance, transfer of ownership, or
transfer of location of the permit. In this hearing, no objection
to the issuance, transfer of ownership, or transfer of |ocation of
the pernit shall be based upon the nonconpliance of the proposed
pernmit prem ses with local zoning regul ati ons whi-eh that prohibit
the sale of beer or intoxicating liquor, in an area zoned for
commercial or industrial uses, for a pernit prenises that woul d
otherwi se qualify for a proper pernit issued by the division. Upon
the witten request of any of these authorities, the hearing shal

be held in the county seat of the county where the applicant's
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business is or is to be conduct ed.

A request for any hearing authorized by this section shall be
nmade no | ater than thirty sixty days fromthe tinme of notification
by the division. This thirty-day sixty-day period begins on the
date the division nmails notice to the legislative authority or the
date on which the division nmails notice to or, by persona
service, serves notice upon, the institution. The division shal
conduct a hearing if the request for the hearing is postmarked by
the deadline date. The division may allow, upon cause shown by the
requesting legislative authority or board, an extension of thirty
addi tional days for the legislative authority of the runici pal
corporation, board of township trustees of the township, or board
of county conmi ssioners of the county in which a permt prenises
is or is to be located to object to the issuance, transfer of
ownership, or transfer of location of a permt. The request for
the extension shall be made by the | egislative authority or board
to the division no later than thirty days after the tinme of

notification by the division

(B) (1) Wien an application for transfer of ownership of a
permit is filed with the division, the division shall give notice
of the application to the departnment of taxation. Wthin twenty
days after receiving this notification, the departnent of taxation
shall notify the division of Iiquor control and the proposed
transferee of the permt if the permit holder owes to this state
any delinquent sales taxes or incone taxes w thheld from enpl oyee
conpensation or has failed to file any sales tax returns or
enpl oyee inconme tax withholding returns, to the extent that the
del i nquent taxes and delinquent returns are known to the
departnent of taxation at that tinme. The division shall not
transfer ownership of the permit until returns known to be
delinquent are filed and until the tax or w thhol ding delinquency

is resolved. As used in this division, "resol ved" nmeans that the
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tax or withhol ding delinquency has been paid or an anpunt
sufficient to satisfy the delinquency is in escrow for the benefit
of the state. The departnment of taxation shall notify the division
of the resolution. After the division has received the
notification fromthe departnment of taxation, the division my
proceed to transfer ownership of the permt. Nothing in this

di vision shall be construed to affect or limt the
responsibilities or liabilities of the transferor or the

transferee inposed by Chapter 5739. or 5747. of the Revised Code.

(2) Notwi thstanding section 5703.21 of the Revised Code,
not hi ng prohibits the departnment of taxation fromdisclosing to
the division or to the proposed transferee or the proposed
transferee's designated agent any information pursuant to division
(B)(1) of this section

(O No For F-2 pernit shall be issued for an event until the
appl i cant has, by neans of a formthat the division shall provide
to the applicant, notified the chief peace officer of the
political subdivision in which the event will be conducted of the

date, tinme, place, and duration of the event.

(D) The division of liquor control shall notify an applicant
for a permt authorized by sections 4303.02 to 4303.23 of the
Revi sed Code of an action pending or judgnent entered against a
liquor permt prenises, of which the division has know edge,
pursuant to section 3767.03 or 3767.05 of the Revised Code if the
applicant is applying for a pernit at the location of the prenises
that is the subject of the action under section 3767.03 or

j udgnent under section 3767.05 of the Revised Code.

Sec. 4303.292. (A) The division of liquor control may refuse
to issue, transfer the ownership of, or renew, and shall refuse to
transfer the location of, any retail permt issued under this

chapter if it finds either of the follow ng:
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(1) That the applicant, or any partner, nenber, officer,
director, or manager of the applicant, or, if the applicant is a
corporation or limted liability conpany, any sharehol der owning
five per cent or nore of the applicant's capital stock in the
corporation or any nmenber owning five per cent or nore of either
the voting interests or nenbership interests in the limted

liability company:

(a) Has been convicted at any tinme of a crinme that relates to

fitness to operate a liquor establishnent;

(b) Has operated liquor permt businesses in a manner that
denonstrates a disregard for the |aws, regulations, or |ocal

ordi nances of this state or any other state;

(c) Has m srepresented a material fact in applying to the

division for a permt; or

(d) I's in the habit of using al coholic beverages or dangerous

drugs to excess, or is addicted to the use of narcotics.
(2) That the place for which the pernmit is sought:

(a) Does not conformto the building, safety, or health
requi rements of the governing body of the county or rmunicipa
corporation in which the place is |located. As used in division
(A (2)(a) of this section, "building, safety, or health
requi renments" does not include |ocal zoning ordi nances. The
validity of local zoning regulations shall not be affected by this

secti on.

(b) I's so constructed or arranged that |aw enforcenment
of ficers and duly authorized agents of the division are prevented
from reasonabl e access to roons within which beer or intoxicating

liquor is to be sold or consuned,

(c) Is so located with respect to the nei ghborhood that

substantial interference with public decency, sobriety, peace, or
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good order would result fromthe issuance, renewal, transfer of
| ocation, or transfer of ownership of the pernit and operation

under it by the applicant; or

(d) Has been decl ared a nui sance pursuant to Chapter 3767. of
t he Revised Code since the tine of the nost recent issuance,
renewal , or transfer of ownership or |ocation of the Iiquor

permt.

(B) The division ef—tiguor——control may refuse to issue or

transfer the ownership of, and shall refuse to transfer the
| ocation of, any retail permt issued under this chapter if it

finds either of the follow ng:

(1) That the place for which the permt is sought is so
situated with respect to any school, church, library, public
pl ayground, or hospital that the operation of the Iiquor
establishment will substantially and adversely affect or interfere
with the normal, orderly conduct of the affairs of those

facilities or institutions;

(2) That the nunmber of permits already existent in the
nei ghborhood is such that the issuance or transfer of |ocation of
a permt would be detrinmental to and substantially interfere with
the norals, safety, or welfare of the public. In reaching a
conclusion in this respect, the division shall consider, in |ight
of the purposes of this chapter and Chapters 4301. and 4399. of
the Revised Code, the character and popul ation of the
nei ghbor hood, the nunber and |ocation of simlar permts in the
nei ghbor hood, the nunber and |ocation of all other permits in the
nei ghbor hood, and the effect the issuance or transfer of |ocation

of a permt would have on the nei ghborhood.

(C The division e—Hguer—eent+ot shall not transfer the

| ocation or transfer the ownership and location of a permt under
di vision (B)(2)(b) of section 4303.29 of the Revised Code unless
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the pernmit is transferred to an econoni c devel opnent project.

(D) The division ef—tigquoer——control shall refuse to issue,

renew, transfer the ownership of, or transfer the location of a
retail permt under this chapter if the applicant is or has been
convicted of a violation of division (C) (1) of section 2913.46 of
t he Revi sed Code.

(E) The division ef—tguer—econtrol shall refuse to transfer

the ownership of or transfer the location of a retail permt under
this chapter while criminal proceedings are pendi ng agai nst the
hol der of the pernit for a violation of division (C (1) of section
2913.46 of the Revised Code. The departnent of public safety shal
notify the division whenever crininal proceedi ngs have comrenced
for a violation of division (C)(1) of section 2913.46 of the

Revi sed Code.

(F) The division ef—tiguoer——control shall refuse to issue,

renew, or transfer the ownership or location of a retail pernmit
under this chapter if the applicant has been found to be

mai nt ai ni ng a nui sance under section 3767.05 of the Revised Code
at the prenises for which the issuance, renewal, or transfer of

ownership or location of the retail permt is sought.

(G In a proceeding for the refusal to issue, renew, transfer

the ownership of, or transfer the |location of any retail pernit

under this chapter, the division shall prepare, keep, and nmintain

a conplete record of the proceedings. |If an applicant for

i ssuance, renewal ., transfer of ownership, or transfer of the

location of a retail pernt appeals the decision of the division
under section 4301.04 of the Revised Code, the division, within

thirty days of notice of receipt of the applicant's appeal . shal

prepare and certify a conplete record of the proceedings in the

case to the |liquor control conm ssion

Sec. 4303.294. (A) A person that has been issued a pernit
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under this chapter and that has violated this chapter or Chapter

4301. of the Revised Code or rules adopted by the liquor contro

conmi ssi on _under section 4301.03 of the Revised Code shall file

with the division of liquor control a roster of the nanes and

addresses of the pernit holder's current enployees. If a nane or

address on the roster changes, the permt holder shall notify the

division not later than five days after the change. |If the pernt

holder is a corporation, firm association, or partnership., an

officer of the corporation, firm association, or partnership

shall be responsible for notifying the division.

(B) No person that has been issued a permt under this

chapter shall fail to conply with this section

Sec. 4303.99. (A) Woever violates section 4303.28 of the
Revi sed Code shall be fined not |ess than one thousand nor nore
than twenty-five hundred dollars or inprisoned not |ess than six

nont hs nor nore than one year

(B) Whoever violates section 4303.36 of the Revised Code
shall be fined not less than twenty-five nor nore than one hundred

dol | ars.

(C) Whoever violates section 4303.37 of the Revised Code
shall be fined not |ess than twenty-five nor nore than fifty

dol | ars.

(D) Whoever violates division (B) of section 4303.202 or
di vision (C) of section 4303.208 of the Revised Code is guilty of

a m sdeneanor of the fourth degree.

(E) Woever violates section 4303.294 of the Revised Code is

quilty of a nmisdeneanor of the first degree.

Section 2. That existing sections 4301. 04, 4303.26, 4303. 292,
and 4303.99 of the Revised Code are hereby repeal ed.
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