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128th General Assembly
Regular Session H. B. No. 436
2009-2010

Representatives Balderson, Boose

Cosponsors: Representatives Adams, J., Adams, R., Bacon, Baker,
Blessing, Combs, Evans, Grossman, Huffman, Jordan, Morgan, Stebelton,

Wagner, Zehringer

A BILL

To enact sections 107.35 and 121.80 to 121.88 of the
Revi sed Code to authorize a state agency to
contract out its provision of a good or service to
a private contractor under specific contractua
provisions; to require the state agency to prepare
a busi ness case before executing such a contract;
to create the Council on Efficient Governnent to
revi ew busi ness cases, issue advisory reports, and
undertake other duties regarding contracting out
the provision of a good or service; to require the
Council to prepare an annual report; and to
require the Governor to sel ect goods or services
that could be provided by a private contractor and

submt the selections for Council review

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 107.35, 121.80, 121.81, 121.82,
121.83, 121.84, 121.85, 121.86, 121.87, and 121.88 of the Revised

Code be enacted to read as fol | ows:
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Sec. 107.35. (A) As used in this section, "state agency" has

the sane neaning as in section 121.80 of the Revi sed Code.

(B) Beqginning July 1, 2012, the governor, at | east once every

two fiscal vears. shall select at |east three goods or services

that are being provided by a state agency. the provision of which

the governor believes could be contracted out to a private

contractor. The governor shall submt the selections to the

council on efficient governnent for its review and eval uati on
under section 121.86 of the Revi sed Code.

Sec. 121.80. As used in sections 121.81 to 121.88 of the

Revi sed Code. "state agency" neans every departnent. board.

bur eau, conmmi ssion, council, office, institution of higher

education, or other organi zed body established by the constitution

or laws of this state for the exercise of any function of state

governnent. "State agency" does not include the office of the

governor, attorney general, auditor of state, secretary of state,

treasurer of state, the general assenbly or any |eqislative

agency. or _a court or any judicial agency. In the case of the

departnment of transportation. "state agency" does not include

contracts in support of the planning, devel opnent, inplenentation,

operation, or nmintenance of the departnent's road, bridge, and

public transportation construction program

Sec. 121.81. (A) A state agency, in accordance with this
section and with sections 121.82 to 121.84 of the Revised Code,

nay contract out to a private contractor the state agency's duty

to provide a good or service. The state agency shall select the

private contractor by issuing a request for proposals. The request

for proposals shall state the relative inportance of price and

ot her evaluation criteria selected by the state agency. The state

agency shall develop a process to be used in issuing the request
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for proposals, receiving responses to the request, and eval uating

the responses on a conpetitive basis. The award of a contract

under this section nay be nade to the private contractor whose

proposal is determned to be the npst advant ageous to the state,

taking into consideration factors such as price., the eval uation

criteria set forth in the request for proposals., and the advisory

report of the council on efficient governnent issued under
division (A of section 121.83 of the Revi sed Code.

(B) To ensure fair and inpartial eval uation, proposals and

rel ated docunents submitted in response to a request for proposals

are not available for public inspection and copying under section
149. 43 of the Revised Code until after the award of the contract.

Sec. 121.82. (A) A state agency proposing to contract out the

provi sion of a good or service shall prepare a witten busi ness

case that justifies the proposal to contract out and shall submnt

t he business case to the council on efficient government on or

before the tine required by section 121.83 of the Revi sed Code.

The busi ness case shall include all of the foll ow ng:

(1) A detailed description of the good or service proposed to

be contracted out;

(2) An analysis of the state agency's current perfornmance and

costs incurred in providing the good or service, if the state

agency currently is providing the good or service;

(3) ldentification of statutory anendnents or enactnents, if

any, needed to authorize the contracting out of the provision of

the good or service;

(4) The goals desired to be achieved by contracting out the

provi sion of the proposed good or service and the rationale for

the goal s;
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(5) A description of available options for achieving those

goal s, including at | east one option where the state agency

provides the good or service, if the state agency is currently

providing the good or service;

(6) An analysis of the advantages and di sadvant ages of each

option described under division (A (5) of this section, including.

at a mninum the potential performance inprovenents resulting

from and the risks of. contracting out the provision of a good or

service;

(7)(a) A cost-benefit analysis that specifies all of the

fol |l owi ng:

(i) The direct and indirect estimted savings. baseline

costs, and qualitative and quantitative benefits that would be

involved in or would be the result of inplenenting each option

descri bed under division (A (5) of this section;

(ii) The tine schedul e that nust be adhered to in order to

achi eve the estimated savings:

(iii) The costs of the option., supported by records and

reports.

(b) The head of the state agency proposing to contract out

the provision of a good or service shall attest that, based on the

data and i nformation underlying the business case and to the best

of the state agency head's know edge. all estinmated savings,

costs, and benefits specified under division (A (7)(a) of this

section are valid and achi evabl e.

(c) As used in divisions (A (7)(a) and (b) of this section:

(i) "Costs" neans reasonable, relevant, and verifiable costs,

including cost elenments such as personnel, materials and supplies,

services, equipnent, capital depreciation, rent, nmintenance and

repairs, utilities, insurance, personnel travel, overhead, and
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interimand final paynments. The appropriate cost elenents included

in "costs" shall depend on the nature of the specific good or

service proposed to be contracted out.

(ii) "Savings" neans the difference between the direct and

indirect actual annual baseline costs of an option conpared to the

proj ected annual costs for providing a good or service in any

succeeding state fiscal vear during the termof the contract to

contract out the provision of the good or service.

(8) A description of the current narket for the goods or

services the provision of which is proposed to be contracted out:;

(9) A description of the specific performance standards a

private contractor. at a nmninmum nust neet to ensure adequate

performance under a contract to contract out:

(10) The projected tine frane for key events, fromthe

beqgi nni ng of the proposed contracting out through the expiration

of the contract to contract out;

(11) A plan to ensure a private contractor's conpliance with

section 149.43 of the Revised Code and with any other public

records law that applies to the state agency contracting out the

provision of a good or service;

(12) A specific and feasible contingency pl an addressi ng

private contractor nonperfornmance, and a description of the tasks

involved in and costs required for the plan's inplenentation

(13) The state agency's transition plan for addressing

changes in the nunmber of agency personnel ., affected business

processes, enployee transition issues, and communi cation with

af f ect ed st akehol ders, such as agency clients and the public. The

transition plan nust contain a re-enploynent and retraining

assi stance plan for enpl oyees who are not retained by the state

agency or _are not enploved by the private contractor.
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(14) A plan for ensuring access to the private contractor's

pl ace of business by persons with disabilities, in conpliance with

applicable state and federal |aws; and

(15) A description of leqislative budgetary actions, if any,

necessary to acconplish contracting out the provision of the good

or_service.

(B) A business case prepared under this section shall not be

subject to chall enge or protest by any person.

Sec. 121.83. (A (1) At least sixty days before a state agency

i ssues a request for proposals to contract out the provision of a

good or service having a projected cost of nore than ten mllion

dollars in any fiscal year, the state agency shall submt its

busi ness case to the council on efficient governnent for its

revi ew under _section 121.86 of the Revised Code. The council shall

eval uate the busi ness case and i ssue an advisory report to the

state agency not later than thirty days after receiving the

busi ness case.

(2) The state agency shall subnit a final business case to

the council at least thirty days before execution of a contract to

contract out. The final business case shall reflect any changes to

t he busi ness case submitted under division (A)(1) of this section

as the result of contract negoti ations.

(BY(1) At least thirty days before a state agency issues a

reqguest for proposals to contract out the provision of a good or

service having a projected cost of at |least one mllion dollars

but not nore than ten mllion dollars in any fiscal vear, the

state agency shall subnit its business case to the council for its

revi ew under _section 121.86 of the Revised Code.

(2) The state agency shall subnit a final business case to

the council at |least thirty days before execution of a contract to

Page 6

138
139
140

141
142
143

144
145

146
147
148
149
150
151
152
153
154

155
156
157
158
159

160
161
162
163
164
165

166
167



H. B. No. 436
As Introduced

contract out. The final business case shall reflect any changes to

t he business case submtted under division (B)Y(1) of this section

as the result of contract negoti ations.

(C) After the conclusion of contract negotiations regarding

contracting out the provision of a good or service having a

projected cost of less than one mllion dollars in any fiscal

vear, but at least thirty days before the execution of a contract

to contract out, the state agency shall submit a final business

case to the council for its review under section 121.86 of the

Revi sed Code. The final business case is the business case

prepared under section 121.82 of the Revised Code, as anended to

reflect any changes to it as the result of contract negotiations.

Sec. 121.84. Each contract to contract out the provision of a

good or service under section 121.81 of the Revised Code shall., at

a mnimm include all of the following articles:

(A) A scope-of-work article that clearly specifies and

descri bes each quantifiable, neasurable, and verifiable good or

service to be provided by the private contractor. This article

shall include a clause stating that if a particular good or

service is inadvertently omtted or not clearly specified, but is

deternmined to be operationally necessary and is verified to have

been perforned by the state agency within the twel ve-nonth period

bef ore execution of the contract, the good or service will be

provi ded by the contractor by amendi ng the contract through the

anendnent process under division (B) of this section.

(B) A quality level article that describes all goods or

services to be provided by the private contractor under the terns

of the contract; the quality |evel of the goods or services and

the service requirenents to be net by the contractor;: the specific

responsibilities of the state agency and the contractor:; and the

process for anending any portion of the article. The article shall
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contain an exclusivity clause that allows the state agency to

retain the right to provide the good or service directly, or to

contract with another contractor, if quality levels or service

requi renents are not being net or specific responsibilities are

not perfor ned.

(CQ An article that identifies all required performance

standards to be net by the private contractor, which shal

include, at a mininum all of the foll ow ng:

(1) Detail ed and neasurabl e acceptance criteria for each good

and service to be provided to the state agency under the terns of

the contract:;

(2) A nethod for nonitoring and reporting progress in

achi eving the perfornmance st andards;

(3) The sanctions or disincentives that will be inposed for

the private contractor's and state agency's nonperfornmance.

(D) An article that identifies all associated costs, specific

paynent terns, and paynent schedul es, including financial

incentives and disincentives and other criteria governing

paynents;

(E) An article that identifies a clear and specific

transition plan that shall be inplenented in order to conplete al

requi red activities needed to transfer the provision of a good or

service, or an activity, fromthe state agency to the private

contractor, and to nmake such transfer successful;

(F) An article that describes a contingency plan for

continuing the operation of providing a good or service, including

transferring the provision of the good or service back to the

state agency or a successor contractor, if the private contractor

fails to performand comply with the contract's perfornance

standards and the contract is term nated;
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(G An article that requires the private contractor and its

subcontractors to mai ntai n adequate accounting records that conply

with all applicable federal and state | aws and generally accepted

accounting principles:

(H An article that authorizes the state agency to have

access to and review all records related to the contract or to any

subcontract, or related to any responsibilities or functions under

the contract or any subcontract, for purposes of |eqislative

oversi ght;

(1) An article that requires audits of the private contractor

or _subcontractor by the auditor of state:

(J) An article that requires the private contractor to

interview and consider for enployment with the private contractor

each state enployee who is interested in such enpl oynent and who

was or will be displaced because the provision of a good or

service was or will be contracted out;

(K) An article that requires the private contractor and its

subcontractors to conply with section 149.43 of the Revi sed Code

and any other public records |laws that apply to the state agency

that contracted out the provision of the good or service,

specifically to:

(1) Keep and maintain the public records that ordinarily and

necessarily would be required by the state agency regardi ng a good

or _service contracted out;

(2) Provide the public with access to the public records on

the sane terns and conditions that the state agency would have

provi ded the records:;

(3) Ensure that confidential or exenpt records are not

di scl osed, except as authorized by |aw

(4) Meet all requirenents for retaining records;
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(5) Require the transfer to the state agency, at no cost, of

all public records in the private contractor's or _a

subcontractor's possession on term nation of the contract and to

require the destruction of any duplicate public records that are

exenpt or confidential. The article shall include a clause that

requires all records stored electronically to be provided to the

state agency in a format that is conpatible with the state

agency's information technol ogy systens.

(L) An article that addresses ownership of intellectual

property. This division does not provide the specific authority

needed by a state agency to obtain a copyright or trademark

(M |If applicable, an article that allows the state agency to

purchase fromthe private contractor, at its depreciated val ue,

assets used by the contractor in the performance of the contract.

|f assets have not depreciated, the state agency shall retain the

right to negotiate to purchase them at an agreed-to cost.

Sec. 121.85. (A) The council on efficient government is

established. The council shall consist of the follow ng seven

nmenbers:

(1) The chief executive or head adnmi nistrative officer of a

state agency., appointed by the governor

(2) Two nenbers who are engaged in private enterprise,

appoi nted by the governor

(3) Two nenbers who are engaged in private enterprise,

appoi nted by the president of the senate;:

(4) Two nenbers who are engaged in private enterprise,

appoi nted by the speaker of the house of representatives.

(B) Initial appointnents to the council shall be made on or

bef ore January 1, 2011. & the initial appointnents nade to the

council, the termof office of one nenber engaged in private
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enterprise appoi nted by the governor., by the president of the

senate, and by the speaker of the house of representatives shal

be for a termending Decenber 31, 2011. The remmining initial

appoi ntnents shall be for terns endi ng Decenber 31, 2012

Thereafter, terns of office shall be for two years, with each term

ending on the thirty-first day of Decenber. The nenber appointed

under division (A) (1) of this section shall be a nenber only so

long as the nenber is the chief executive or head admi ni strative

officer of a state agency. Each nenber shall hold office fromthe

date of appointnent until the end of the termfor which the nenber

was appoi nted. Menbers nmay be reappointed one tine. Vacancies

shall be filled in the sanme nanner provided for origina

appoi ntments. Any nenber appointed to fill a vacancy occurring

prior to the expiration of the termfor which the menber's

pr edecessor was appoi nted shall hold office for the remai nder of

that term A nmenber shall continue in office subsequent to the

expiration date of the nenber's termuntil the nenber's successor

takes office, or until a period of sixty days has el apsed.

whi chever occurs first.

(C) The council shall neet not |less than four tinmes per

cal endar _year. The council shall elect a chairperson from anong

its menbers. Four nenbers of the council constitute a quorum No

action of the council is valid wi thout the concurrence of four

nenbers.

(D) Menbers of the council shall serve w thout conpensation

but nmenbers who are engaged in private enterprise shall be

rei nbursed for their actual and necessary expenses incurred in the

per f ormance of council duties.

(E) A council nenber nmay not participate in review of a

busi ness case under section 121.86 of the Revised Code if the

nenber is the chief executive or head adm nistrative officer of

the state agency that submtted the business case. or. in the case
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of a council nenber engaged in private enterprise, if the nenber

has a business relationship with a private contractor that is

i nvolved or potentially could be involved in the proposed

contracting out.

(F) A nenber of the council who is engaged in private

enterprise may not del egate the nenbership to a desi gnee.

(G The auditor of state shall enploy an adeguate nunber of

staff who collectively possess siqgnificant expertise and

experience to assist the council in carrying out its duties under
sections 121.86 to 121.88 of the Revi sed Code.

(H The council nmay appoi nt advi sory groups to conduct

studi es, research, or analyses., to prepare reports., and to neke

recommendations with respect to a matter within the council's

jurisdiction. At |east one nenber of the council shall serve on

each advisory group. Menbers of an advisory group shall serve

wi t hout conpensati on and shall not be reinbursed for their

expenses.

Sec. 121.86. The council on efficient governnent shall do al

of the foll ow ng:

(A) Review business cases submtted by state agencies to the

council under section 121.83 of the Revised Code and if required

by division (A of that section. provide to the state agency an

advisory report. The advisory report shall contain a copy of the

busi ness case, an eval uation of the busi ness case, any rel evant

council recommendations, and sufficient infornation to assist the

state agency proposing to contract out the provision of a good or

service in detern ning whether the busi ness case should be

included with the state agency's leqgislative budget request.

(B) I nplenent a standard process for council review of

busi ness cases subnitted under section 121.83 of the Revi sed Code,
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including tenplates for use by state agencies in subnmtting

busi ness cases to the council:

(O Recommend standards, procedures, and guidelines for use

by state agencies in devel opi ng busi ness cases;

(D) Review, evaluate, and make witten recommendations in the

annual report prepared under section 121.88 of the Revi sed Code

regardi ng whether to contract out the provision of a good or

service selected by the governor under section 107.35 of the
Revi sed Code;

(E) Review contracting out the provision of a good or service

at the request of a state agency or a private contractor:

(F) Eval uate whether a good or service provided by a state

agency could be provided by a private contractor at the sane

quality and service |levels as provided by the state agency. and

whet her contracting out the provision of the good or service wuld

result in cost savings to the state. The council nmay hold public

hearings as part of this eval uati on process.

(G Recommend to a state agency contracting out the provision

of a good or service if the council determ nes that contracting

out the provision is a nore cost-efficient or a nore effective

manner of providing a good or service;

(H Review issues concerning state agency conpetition with

one or nore private contractors to determne ways to elimnate any

unfair conpetition with them

(1) Incorporate any | essons | earned fromcontracti ng out the

provi sion of goods and services into council standards,

procedures. and guidelines. as appropriate, and identify and

di ssenminate to state agencies infornation regardi ng best practices

in efforts to contract out;

(J) Devel op quidelines for assisting state enpl oyees whose
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jobs are elimnated as a result of the contracting out;

(K) Receive conplaints of violations of sections 121.81 to

121.84 of the Revised Code and transmit a copy of the conplaint to

the state agency alleged to be in violation. Wthin thirty days

after receiving the conplaint, the state agency shall file a

response to the conplaint with the council

(L) Hold public hearings on the conplaints, determ ne whether

the state agency violated sections 121.81 to 121.84 of the Revised

Code, and issue a witten report of its findings to the

conpl ai nant within ninety days after receiving the state agency's

response; and

(M Solicit fromprivate contractors petitions of interest

regarding contracting out the provision of a good or service, as

the council considers appropriate. The council may eval uate the

petitions and may hold public hearings as part of the eval uation

process. The council may refer petitions to the governor's office

for further consideration. A private contractor shall not have a

cause of action based on the council's failure to evaluate a

petition of interest or to refer a petition to the governor's

of fice.

Sec. 121.87. The council on efficient governnent shall adopt

rules that establish an accounting nethod to be used by state

agencies in preparing, and by the council in review ng, business

cases under section 121.86 of the Revised Code that:

(A |Is simlar to generally accepted governnental accounting

st andar ds;

(B) Allows a state agency to identify the total actual cost

of engaging in a commercial activity in a manner _sinmlar to how a

private contractor identifies the total actual cost of engaging in

the sane commercial activity, including identifying the follow ng:
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(1) Labor expenses, such as conpensation and benefits: costs

of training, of paying overtine, and of supervising |abor; and

ot her personnel expenses;

(2) Operating costs., such as vehicle maintenance and repair.

nar keting., advertising and other sal es expenses, and office

expenses:. costs of accounting operations, such as billing,

i nsurance expenses, real estate, or equipnent costs:; debt service

costs: and overhead or capital expenses., such as vehicle

depreci ati on and depreciation of other fixed assets:;

(3) Contract nmnagenent costs:

(4 O her costs particular to the provision of a good or

service.

(C) Provides a process to estimate the federal, state, and

| ocal taxes a state agency would pay related to engaging in a

commercial activity if the state agency were required to pay such

taxes to the sane extent as a private contractor engading in the

commercial activity.

Sec. 121.88. (A) The council on efficient governnent shal

prepare an annual report that contains all of the follow nag:

(1) Recommendations on i nnovative nethods of delivering goods

or _services provided by state agencies that would inprove the

efficiency, effectiveness, or conpetition in the delivery of those

goods or services;

(2) A summary for the previous cal endar year of each state

agency's efforts to contract out the provision of a good or

service, including the nunber of business cases submtted to the

council under section 121.83 of the Revised Code:; the nunber of

reqguests for proposals issued by state agencies under section
121.81 of the Revised Code; the nunber and doll ar val ue of

contracts to contract out executed; descriptions of contract
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performance results, as applicable; any contract violations or

sl i ppages; and the status of extensions and renewals of, and

anendnents to, contracts to contract out;

(3) Information about the council's activities:

(4) Copies of the business cases submtted to the counci
under section 121.83 of the Revised Code;

(5) The mnutes of each council neeting;

(6) Copies of advisory reports issued by the council under
section 121.83 of the Revised Code;

(7) The council's witten recomendati ons regardi ng whet her

to contract out the provision of a good or service selected by the

gover nor _under section 107.35 of the Revi sed Code.

(B) The council shall subnit a copy of the annual report to

the governor, the president and mnority | eader of the senate, and

the speaker and minority | eader of the house of representatives on

or before the fifteenth day of January imediately foll owing the

cal endar _vear for which the report was nmade. The council shal

provi de each vear to the house of representatives and senate

committees that primarily deal with finances an oral report that

summari zes the annual report.

(C) Each state agency shall subnit to the council all

i nformati on, docunents, and other nmaterials requested by the

council for preparation of the annual report.
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