As Introduced

128th General Assembly
Regular Session H. B. No. 549
2009-2010

Representative Dyer

Cosponsors: Representatives Harris, Murray

A BILL

To anend section 4710.01 and to enact sections
4710.20 to 4710.43 of the Revised Code to
establish Iicensing and regul ati on of debt

settl enent services.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 4710.01 be anended and sections
4710. 20, 4710.21, 4710.22, 4710.23, 4710.24, 4710.25, 4710. 26,
4710. 27, 4710.28, 4710.29, 4710.30, 4710.31, 4710.32, 4710. 33,
4710. 34, 4710.35, 4710.36, 4710.37, 4710.38, 4710.39, 4710. 40,
4710. 41, 4710.42, and 4710.43 of the Revi sed Code be enacted to

read as foll ows:

Sec. 4710.01. As used in this chapter:

(A) "Person" includes individuals, partnerships,

associ ations, corporations, trusts, and other |egal entities.

(B) "Debt adjusting" neans doing business in debt adjusting,
budget counseling, debt managenment, or debt pooling service, or
hol di ng onesel f out, by words of simlar inmport, as providing
services to debtors in the managenent of their debts, to do either

of the foll ow ng:
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(1) To effect the adjustnent, conprom se, or discharge of any

account, note, or other indebtedness of the debtor;

(2) To receive fromthe debtor and disburse to the debtor's

creditors any noney or other thing of val ue.

"Debt adjusting" does not include debt settlenent service as
defined in section 4710.20 of the Revi sed Code.

(CO "Resides" nmeans to live in a particular place on a

tenporary or a pernmanent basis.

Sec. 4710.20. As used in sections 4710.20 to 4710.43 of the
Revi sed Code:

(A) "Affiliate" neans a person that controls, is controlled

by, or is under commpbn control with the |icensee.

(B) "Agreenent" neans an_agreenent between a provider and an

i ndi vidual for the perfornance of debt settl enent services.

(C) "Business address" nmeans the physical | ocation of a

busi ness, including the nane and nunber of a street.

(D) "Concessions" neans assent to repaynent of a debt on

terns nore favorable to an individual than the terns of the

contract between the individual and a creditor.

(E) "Day" neans a cal endar day.

(F) "Debt settlenent services" neans the services as an

i nternmedi ary between an individual and one or nore unsecured

creditors of the individual for the purpose of obtaining

concessions and w thout receiving noney fromthe individual for

distribution of that npney to the individual's creditor, but does

not include any of the foll ow ng:

(1) Legal services provided in an attorney-client

relationship by an attorney licensed or otherw se authorized to

practice lawin this state;
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(2) Accounting services provided in an accountant—cli ent

rel ationship by a certified public accountant |icensed to provide

accounting services in this state; or

(3) Financial planning services provided in a financial

pl anner-client relationship by a nenber of a financial planning

pr of essi on who holds current certification by the certified

financial planner board of standards. inc.

(G "Financial institution" neans any national bank, any bank

doi ng busi ness under authority granted by the superintendent of

financial institutions or the reqgulatory authority of another

state of the United States, any federal savings association, any

savi ngs and | oan associ ati on or savi ngs bank doi ng busi ness under

authority granted by the superintendent or the regulatory

authority of another state of the United States, or any credit

uni on requl ated by a state or federal requlatory authority.

(H "Good faith" neans honesty in fact and the observance of

reasonabl e standards of fair dealinag.

(1) "Person" neans an individual, corporation, business

trust, estate, trust, partnership, limted liability conpany,

association, joint venture, or any other | egal or commercial

entity. The term does not include a public corporation

gover nnment, or governnental subdivision, agency, or

instrunentality.

(J) "Progranf neans a programor strategy in which a provider

furni shes debt settlenent services. which contenpl ate that

creditors will settle debts for less than the full anount of debt

owed by an individual. and in which the individual nakes paynents

directly to the creditors.

(K) "Record" neans information that is inscribed on a

tangible nediumor that is stored in an el ectronic or other medi um

and is retrievable in a perceivable form
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(L) "Sign" neans, with present intent to authenticate or

adopt a record:

(1) To execute or adopt a tangi ble synbol: or

(2) To attach to or logically associate with the record an

el ectronic sound, synbol., or process.

(M "State" neans., except when the context indicates the term

is referring to the state of Chio, a state of the United States,

the District of Colunbia, Puerto Rico, the United States Virdin

| slands, or any territory or insular possession subject to the

jurisdiction of the United States.

(N) "Settlenent" neans an arrangenent under which a creditor

accepts concessions on an individual's account resulting from

negoti ati ons conducted by a provider of debt settlenent services

and noney is paid to the creditor

Sec. 4710.21. (A) No person shall provide debt settl enent

services for conpensation without first having obtained a |license,

fromthe director of commerce under sections 4710.20 to 4710.43 of

the Revised Code. for each business location to be maintained by

the person for the transaction of business in this state.

(B) Sections 4710.20 to 4710.43 of the Revised Code do not

apply to the follow ng persons or their enpl oyees when the person

or the enployee is engaged in the reqular course of the person's

busi ness or_ prof ession:

(1) Ajudicial officer, a person acting under an order of a

court or an admi nistrative agency, or an assignee for the benefit

of creditors:

(2) A financial institution, bank hol ding conpany, or the

subsidiary, agent, or affiliate of either;

(3) Atitle insurer, escrow conpany. or other person that

provides bill-paying services if the provision of debt settlenent
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services is incidental to the bill-paying services:;

(4) An enployee of a licensee who is worki ng under the

supervision of the licensee at the place of business maintained

under a license issued pursuant to sections 4710.20 to 4710.43 of
the Revi sed Code.

Sec. 4710.22. (A) Application for an original or renewal

license to provide debt settlenent services shall be in witing,

si gned under oath, and in the formprescribed by the director of

commerce. The application formshall contain a statenent inform ng

the applicant that a false or dishonest answer to a question may

be grounds for denial or subsequent suspension or revocation of

the applicant's |license. The application for an original or

renewal license shall be acconpanied by a |license fee as

determ ned by the director by rule, and shall contain all of the

foll owi ng:

(1) The applicant's nane, principal business address and

t el ephone nunber, and all of the applicant's other business

addresses in this state, electronic nnil addresses., and internet

web site addresses:

(2) Al nanes under which the applicant conducts busi ness;

(3) The address of each location in this state at which the

applicant will provide debt settlenent services or a statenent

that the applicant does not mmintain a physical location in the

state;

(4) The nane _and hone address of each officer and director of

the applicant and each person that owns at |east ten per cent of

the applicant's business;

(5) A statenent describing, to the extent it is known or

shoul d be known by the applicant, any material civil or crimnal

judagnent relating to financial fraud or m suse, any naterial
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violation of state or federal securities |aws, and any nmterial

adm ni strative or enforcenment action relating to financial fraud

or _msuse by a governnental agency in any jurisdiction against the

applicant, any of its officers, directors, owners, or _agents:

(6) A copy of each formof agreenent that the applicant wll

use with individuals who reside in this state;

(7) The schedul e of fees and charges that the applicant wll

use with individuals who reside in this state;

(8) A copy or description of any ownership interest of at

| east ten per cent by a director, owner, or enployee of the

applicant's debt settlenment services:

(9) A description of any ownership interest of at |east ten

per cent by a director, owner, or enployee of the applicant in:

(a) Any affiliate of the applicant: or

(b) Any entity that provides products or services to the

applicant or any individual relating to the applicant's debt

settl enent services.

(10) The identity of each director who is an affiliate of the

appli cant:

(11) Evidence that the applicant has a resident agent in the

state recorded with the secretary of state;

(12) Any other information that the director reasonably

requires to performthe director's duties, which the director my

require by rule.

(B) The director may. upon receipt and review of an

application, reguest additional information that the director

reasonably requires to performthe director's duties.

(G The termof any license issued pursuant to sections
4710.20 to 4710.43 of the Revised Code shall not be nobre than one

vear. Licensees who wish to renew their |icense nust subnmt an
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application for renewal at least thirty days. but not npbre than

sixty days, before the |license expiration date.

(D) If a person who provides debt settlenent services holds a

license or certificate of registration in another state

authorizing it to provide debt settlenent services, the person may

subnit a copy of that license or certificate and the application

for it instead of the application in the formprescribed by this

section if all of the foll owing apply:

(1) The application in the other state contains information

substantially simlar to or nore conprehensive than that required

in an application submtted in this state.

(2) The applicant provides the information required by
divisions (A(1), (3)., (6), and (7) of this section.

(3) The applicant certifies that the infornation contained in

the application is current, and to the extent it is not current,

suppl enents the application to nake the i nformati on current.

Sec. 4710.23. (A The director of commerce shall issue an

original or renewal certificate of licensure to the applicant

unl ess the director finds any of the foll ow ng:

(1) The applicant has not conplied with the requirenents of
section 4710.22 of the Revi sed Code.

(2) The application contains information that is materially

erroneous or inconplete.

(3) An officer, director, or owner of the applicant has been

convicted of a crine, or suffered a civil judgnent, involving

di shonesty or the violation of state or federal securities |aws.

(4) The application is not acconpanied by the fee established

by the director.

(5) There is reasonable evidence to support the director's
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opi nion that the applicant will not provide debt settl enment

services in a |lawful, honest, and fair nmnner.

(B) The director shall approve or deny an initial |icense

within sixty days after an application is filed. I n connection

with a reqguest pursuant to division (B) of section 4710.22 of the

Revi sed Code for additional information, the director may extend

the sixty-day period for not nore than forty-five days.

(C If alicensee has filed a tinely and conpl ete application

for license renewal, the license remains in effect until the

director notifies the applicant of a denial.

(D) Wthin seven days after issuing an order denying an

application the director shall notify the applicant of the denial

the grounds for the denial, and the applicant's opportunity for a

heari ng pursuant to Chapter 119. of the Revised Code. |If the

application is denied, the superintendent shall return the annua

| i cense fee.

(E) If the director has denied an application for a renewal

license, the licensee, within thirty days after receiving notice

of the denial. may appeal and request a hearing in accordance with

Chapter 119. of the Revised Code. While an appeal is pending. the

| i censee shall continue to provide debt settlenment services to

individuals with whomthe |icensee has agreenents. If the

li censee's appeal fails, the licensee may, with the approval of

the director, continue to provide debt settlenment services to

individuals with whom it has agreenents until the |icensee

transfers the agreenents to another licensee.

Sec. 4710.24. Not nore than one license shall be issued under

sections 4710.20 to 4710.43 of the Revi sed Code per single place

of business, but the director of commerce may issue additional

licenses for other places of business to the sanme |icensee upon

conpliance with those sections.
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No change in the place of business of a |licensee shall be

permtted under the sanme |license. Wen a |icensee wi shes to change

the licensee's place of business the |licensee shall qgive witten

notice thereof in advance to the director who shall provide a

license for the new address. wthout cost.

Sec. 4710.25. No person licensed under sections 4710.20 to
4710.43 of the Revised Code shall conduct business in this state

unl ess the |licensee has obtained and maintains in effect at all

tinmes a corporate surety bond issued by a bondi ng conpany or

i nsurance conpany authorized to do business in this state. The

bond shall be in favor of the director of commerce and in a penal

sumthe director deternmines is warranted by the financial

condi tion and business experience of the licensee, the history of

the licensee in perform ng debt settlenent services, the risk to

i ndi vidual s, and any other factor the director considers

appropriate. The penal sum shall be at |east ten thousand dollars

and not nore than fifty thousand doll ars.

The term of the bond shall coincide with the termof the

license. The licensee shall file a copy of the bond with the

superintendent. The bond shall be for the exclusive benefit of any

i ndi vidual injured by a violation of or failure to conply with any

provi sion of sections 4710.20 to 4710.43 of the Revised Code by a

| icensee or an enpl oyee of a |licensee.

Sec. 4710.26. A licensee shall do all of the foll ow ng:

(A) Act in good faith when engaging in the business of debt

settl enent services;

(B) Maintain a toll-free conmmuni cation system staffed at a

| evel that reasonably pernits an individual to speak to a custoner

service representative, as appropriate, during ordinary business

hour s;
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(C) Establish an internal formal conplaint policy that

creates a process for the licensee to receive, review, and address

or resolve formal conplaints internally. The availability of this

process shall be communicated in witing to individuals enrolled

in the licensee's program This policy shall include a provision

that all consuners who file a fornmal conplaint shall receive a

response fromthe licensee within a reasonable tinme fromthe

licensee's receipt of such conplaint. The |icensee shall nmintain

a file for each such fornmal conplaint that docunents the

conplaint, the licensee's actions in response to the conpl aint,

and if and how the conplaint was resol ved.

(D) Provide all disclosures and docunents reaquired by
sections 4710.20 to 4710.43 of the Revised Code in English and in

any ot her | anguage the licensee has or will use prinmarily to

communi cate with the individual

Sec. 4710.27. (A) Before providing debt settlenent services,

a licensee shall give the individual an item zed |list of goods and

services and the charges for each. The list nust be clear and

CONSpi cuous.

(B Alicensee may not furnish debt settl|l enent services

unl ess the licensee has prepared a financial analysis with respect

to the incone and debts of the individual seeking service.

(C) Before an individual assents to an agreenent to engage in

a program a licensee shall do the foll ow ng:

(1) Provide the individual with a copy of the financial

analysis required by division (B) of this section in a record that

identifies the licensee and that the individual may keep whet her

or not the individual assents to the agreenent;

(2) Informthe individual of the availability, at the

individual 's option, of assistance by a toll-free conmunication
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systemor in person to discuss the financial analysis required by

division (B) of this section.

(D) Before an individual assents to an agreenent to engage in

a program the licensee shall informthe individual of the
foll owi ng:
(1) Prograns are not suitable for all individuals.

(2) Participation in a program may adversely affect the

individual 's credit rating or credit scores.

(3) Nonpaynent of debt may | ead creditors to increase finance

and ot her charges or undertake collection activity, including

litigation.

(4) |If a creditor settles for less than the full anpunt of

the debt, the programmay result in the creation of taxable incone

to the individual, even if the individual does not receive any

noney.

(5) Specific results cannot be predicted or gquaranteed and

the |licensee cannot force negotiations or settlenents with

creditors but will advocate solely on behalf of the individual

(6) Prograns require that individuals neet a certain savings

goal in order to maxinize settlenment results.

(7) The licensee does not provide accounting or |eqgal advice

to individuals, unless the licensee is professionally licensed to

provi de such advi ce.

(8) The licensee is the individual's advocate and nmay not

recei ve conpensation fromcreditors, financial institutions, or

third-party coll ection agencies.

(9) The licensee does not nmake paynents to the individual's

creditors.

(10) The nane and busi ness address of the |icensee.
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Sec. 4710.28. (A As used in this section:

(1) "Federal act" neans the "Electronic Signatures in d obal
and National Commerce Act.,"” 114 Stat. 464, 15 U.S.C. 7001 et seaq.

as _anended.

(2) "Consuner" neans an individual who seeks or obtains goods

or _services that are used prinarily for personal, famly, or

househol d pur poses.

(B) Alicensee may satisfy the requirenents of sections
4710. 27, 4710.29, and 4710.35 of the Revised Code by utilizing the

internet or other electronic neans if the |icensee obtains a

consuner's consent _in the manner provided for in the federal act.

(C) The disclosures and materials required by sections
4710.27, 4710.29, and 4710.35 of the Revised Code shall be

presented in a formthat is capable of being accurately reproduced

for later reference.

(D) Wth respect to disclosure by neans of an internet web

site, the disclosure of the information required by division (D)

of section 4710.27 of the Revised Code must appear on _one or nore

screens that contain no other information, and the individual nust

indicate that the individual has seen the information before

proceedi ng to assent to formation of a program

(E) At the tine of providing the naterials and agreenent

required by divisions (€ and (D) of section 4710.27, and sections

4710.29 and 4710.35 of the Revised Code, a licensee shall inform

the individual that upon electronic, telephonic, or witten

request, it will send the individual a witten copy of the

naterials and shall conply with a request as provided in division

(F) of this section.

(F) If alicensee is requested, before the expiration of

ninety days after a programis conpleted or terminated, to send a
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witten copy of the materials required by divisions (€ and (D) of

section 4710.27, and sections 4710.29 and 4710.35 of the Revised

Code, the licensee shall send themat no charge within three

busi ness days after the request is nade, but the |licensee need not

conply with a request nore than once per calendar nonth or if it

reasonably believes the request is nade for purposes of

harassnment. |If a request is nade nore than ninety days after a

programis conpleted or term nated, the licensee shall send within

a reasonable tine a witten copy of the materials requested.

(G A licensee that naintains an internet web site shal

di scl ose on the hone page of its web site or on a page that is

clearly and conspi cuously connected to the hone page by a link

that clearly reveals its contents all of the foll ow ng:

(1) Its nane and all nanes under which it does business;

(2) Its principal business address, tel ephone nunber, and

electronic manil address, if any.

(H Subject to division (1) of this section, if a consuner

who has consented to el ectronic conmmuni cation in the manner

provi ded by section 101 of the federal act w thdraws consent as

provided in the federal act., a licensee may termnate its

agreenent with the consuner.

(1) If alicensee wishes to terminate an agreenent with a

consuner_pursuant to division (H) of this section, it shall notify

the consuner that it will term nate the agreenent unl ess the

consuner, within thirty days after receiving the notification

consents to el ectronic conmunication in the manner provided in

section 101(c) of the federal act.

(J) This section nodifies, limts, and supersedes the federa

act, but does not nodify, limt, or supersede section 101(c) of

that act or authorize electronic delivery of any of the notices

described in section 103(b) of that act.
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Sec. 4710.29. (A An agreenent nust neet the foll owi ng

reqgui renents

(1) Be in a record:;

(2) Be dated and signed by the individual:

(3) Include the nane of the individual and the address where

the individual resides;

(4) Include the nane, business address., and tel ephone nunber

of the |licensee;

(5) Be delivered to the individual inmediately upon formation

of the agreenent;

(6) Disclose all of the follow ng:

(a) The services to be provided:

(b) The anmpbunt or nethod of determ ning the anount of al

fees, individually item zed, to be paid by the individual

(c) How the licensee will conply with its obligations under
section 4710.35 of the Revi sed Code;

(d) That the individual may cancel the agreenent as provided
in section 4710.30 of the Revised Code;

(e) That the individual may contact the director of comerce

with any questions or conplaints regarding the |icensee;

(f) The address., tel ephone nunber, and internet address or

web site of the director.

(B) For purposes of division (A)(5) of this section, delivery

of an electronic record occurs when it is nade available in a

format in which the individual may retrieve, save., and print the

record, and the individual is notified that it is avail able.

(C 1f the director supplies the licensee with any

information required under division (A (6)(f) of this section, the
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licensee may conply with that requirenent only by disclosing the

information supplied by the director.

(D) An agreenent nust provide that the individual has a right

to termnate the agreenent at any tinme by giving the |licensee

witten or electronic notice, in which event all powers of

attorney granted by the individual to the licensee are revoked and

i neffective.

(E) In accordance with section 4710. 30 of the Revi sed Code,

an_agreenent nust be acconpani ed by a formthat contains the

following in boldface type, surrounded by bold black |ines:

"Notice of right of cancellation:

You may cancel this agreenent. without any penalty or

obligation, at any tine before mdnight of the third busi ness day

after the day vou agree to it by electronic communication or by

signing it.

To cancel this agreenent during this period, send an e-nmil

to [e-muil address of licensee] or mail or deliver a signed, dated

copy of this notice, or any other witten notice to [nane of

licensee] at [address of licensee] before nidnight of the third

busi ness day after the day you execute this agreenent.

If vou cancel this agreenent within the 3-day period, we wll

refund all npney vou already have paid us.

| cancel this agreenent,

Print vour name

Si gnature

Dat e"
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(F) An agreenent may confer on a |licensee a power of attorney

to settle up to fifty per cent of an individual's debt. An

agreenent _nmay not confer a power of attorney to negotiate with

creditors of the individual on behalf of the individual. An

agreenent nust state that the licensee will obtain the assent of

the individual after a creditor has assented to a settlenent for

nore than fifty per cent of the anmpbunt of the individual's debt.

(G An agreenent may not do the foll ow ng

(1) Provide for application of the |aw of any jurisdiction

other than the United States and this state;

(2) Except as permtted by Section 2 of the "Federal
Arbitration Act." 61 Stat. 669, 9 U S.C. 1., et seq.. as anended,

contain a provision that nodifies or limts otherw se avail abl e

foruns or procedural rights, including the right to trial by jury,

that are generally available to the individual under |aw

(3) Contain a provision that restricts the individual's
renedi es under sections 4710.20 to 4710.43 of the Revised Code, or

ot her | aw;

(4) Contain a provision that does the foll ow ng:

(a) Limts or releases the liability of any person for not

perform ng the agreenent or for violating sections 4710.20 to
4710. 43 of the Revi sed Code;

(b) Indemifies any person for liability arising under the
agreenent _or sections 4710.20 to 4710.43 of the Revised Code.

(H Al rights and obligations specified in division (D) of

this section and section 4710.30 of the Revised Code apply even if

not recited in the agreenent.

Sec. 4710.30. An individual may cancel an agreenent before

m dni ght of the third business day after the individual assents to

it, unless the agreenent does not conply with section 4710.29 or
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4710.34 of the Revised Code, in which event the individual my

cancel the agreement within thirty days after the individual

assents to it. To exercise the right of cancellation, the

i ndi vidual nust qgive notice in a record to the licensee. Notice by

mail is given when nuil ed.

Sec. 4710.31. (A) A licensee nay not inpose, directly or

indirectly, a fee or other charge on an individual or receive

noney fromor on behalf of an individual for debt settl enent

services, except as pernmtted by this section.

(B) A debt settlenent service fee or charge nust be derived

froma settlenent between a creditor and debtor. negotiated by the

licensee. The total fee or charge may not exceed fifteen per cent

of the principal ambunt of the debt being settled in the

settlenent. The fee or charge shall be collected at a rate of not

nore than one per cent per nonth, or if the paynent plan incl uded

in the settlenent is less than fifteen nonths in length, in equa

nont hly paynents for the termof the settlenent. The debtor may

voluntarily accelerate or prepay any unpaid installnent fee or

charge. and the licensee may collect the fee or charge on a pro

rata basis once the licensee has a finalized settlenent fromthe

creditor. The |licensee may charge an additional fee not to exceed

five per cent of the anpunt equal to the principal amunt of the

debt being settled mnus the anbunt to be paid under the

settl enent.

(G A licensee may not inpose fees or charges or receive

paynent for debt settlenent services until a settlenent has been

executed in the formrequired under division (C of section

4710.35 of the Revised Code. |If the settlenent calls for noney to

be paid to the creditor in installnents, the |icensee may coll ect,

at the tine the installnent paynent is nmade, a debt settl enent

service fee or charge for each install nent paynent, provided that
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the total fee or charge is proportionally distributed equally

anong the total nunber of installnment paynents.

(D) A licensee may not inpose fees or charges or receive

paynent for debt settlenment services until the licensee and the

i ndi vi dual have signed an agreenent that conplies with sections
4710.29 and 4710. 34 of the Revi sed Code.

(E) A licensee may inpose a reasonable charge to the

i ndi vidual ., plus any amount passed on froma financial institution

for each check, neqotiable order of withdrawal, share draft, or

ot her negotiable instrunent returned or di shonored for any reason,

provided that the terns and conditions upon which such

i nsufficient funds charges will be charged to the individual are

set forth in the agreenent.

(F) Alicensee may not solicit or accept a voluntary

contribution froman individual or on behalf of an individual.

Sec. 4710.32. (A If a licensee inposes a fee or other charge

or receives noney or other paynents not authorized by section

4710.31 of the Revised Code, the individual may void the agreenent

and recover as provided for in section 4710.41 of the Revised
Code.

(B) If a person providing debt settlenent services is not

licensed as required by section 4710.21 of the Revised Code when

an individual assents to an agreenent., the agreenent is voi dabl e

by the individual

(C 1If an individual voids an agreenent under this section,

the licensee or person providing debt settlement services wthout

a license does not have a claimagainst the individual for breach

of contract or for restitution.

Sec. 4710.33. If an individual who has entered into a fee

agreenent fails for sixty days to make paynments required by the
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agreenent., a licensee may terninate the agreenent.

Sec. 4710.34. (A A licensee may not do any of the foll ow ng:

(1) Settle a debt on behalf of an individual for nore than

fifty per cent of the anmpunt of the debt owed a creditor. unless

the individual assents to the settlenent after the creditor has

assent ed;

(2) Take a power of attorney that authorizes the |licensee to

settle a debt, unless the power of attorney expressly linmts the

licensee's authority to settle debts for not nore than fifty per

cent of the ampunt of the debt owed a creditor:

(3) Exercise or attenpt to exercise a power of attorney after

an i ndividual has terninated an agreenent;

(4) Initiate a transfer of npney froman individual's account

at a financial institution or with another person, unless the

transfer is one of the foll ow ng:

(a) Areturn of noney to the individual

(b) Before term nation of an adgreenent. properly authorized

by the agreenent for paynent of a fee;

(c) In paynent of a creditor to fund a negoti ated settl enent

aut hori zed by an individual under division (A (1) of this section

or through a power of attorney under division (A (2) of this

section;

(d) In paynent of a creditor to fund a negotiated settl enent

of which both the settlenent and transfer of noney had been

aut hori zed by the debtor.

(5) Structure a settlenent in a manner that would result in a

negative anortization of any of an individual's debts:;
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(6) Settle a debt or lead an individual to believe that a

paynent to a creditor is in settlenent of a debt to the creditor

unl ess, at the tine of settlenent, the individual receives a

certification or confirmation by the creditor that the paynent is

in full settlement of the debt, or is part of a paynent plan that

is in full settlenent of the debt;

(7) Represent that:

(a) The licensee will furnish noney to pay bills or prevent

attachnents;

(b) Paynent of a certain anpunt will guarantee satisfaction

of a certain ampunt or range of indebtedness: or

(c) Participation in a programw Il or nmay prevent

litigation, garnishnent, attachnent., repossession, foreclosure,

eviction, or |oss of enploynent.

(8) Represent that the licensee is authorized or conpetent to

furnish |l egal advice or performlegal services, unless such advice

or services is provided by a |licensed attorney working with the

licensee;

(9) Represent that it is one of the foll ow ng:

(a) Anot-for-profit entity, unless it is organized and

properly operating as a not-for-profit entity under the |aws of

this state;

(b) A tax-exenpt entity, unless it has received certification

of tax-exenpt status fromthe federal internal revenue service.

(10) Take a confession of judgnment or power of attorney to

conf ess judgnent agai nst an individual:

(11) Enploy an unfair, unconscionable, or deceptive act or

practice, including the knowi ng oni ssion of any nateri al

i nformati on.

(B) If a licensee furnishes debt settlenment services to an

Page 20

555
556
557
558
559
560

561

562
563

564
565

566
567
568

569
570
571
572

573

574
575
576

577
578

579
580

581
582
583

584



H. B. No. 549
As Introduced

individual, the licensee may not do any of the following, directly

or indirectly:

(1) Purchase a debt or obligation of the individual

(2) Receive fromor on behalf of the individual any of the

foll owi ng:

(a) A pronmissory note or other negotiable instrunent other

than a check or a demand draft;

(b) A post-dated check or denmand draft.

(3) Lend noney to provide credit to the individual, except as

a deferral of a fee paynent at no additional expense to the

i ndi vi dual

(4) Obtain a nortgage or other security interest from any

person in connection with the services provided to the individual

(5) Disclose the identity or identifying information of the

individual or the identity of the individual's creditors, except

in the follow ng circunstances:

(a) To the director of commerce, upon proper demand:;

(b) To a creditor of the individual, to the extent necessary

to secure the cooperation of the creditor in a programn

(c) To the extent necessary to adnminister the program

(d) As permtted by federal |aw

(6) Except as otherw se provided in section 4710.31 of the

Revi sed Code, provide the individual |less than the full benefit of

a conprom se of a debt arranged by the |icensee;

(7) Furnish legal advice or performlegal services, unless

the person furnishing that advice to, or perforn ng those services

for, the individual is licensed to practice | aw

(8) Advise individuals to stop paynent on any of the accounts

bei ng handl ed by the |licensee;
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(9) Receive conpensation fromcreditors, financial

institutions, or third-party collection agencies, as a result of

provi di ng debt settlenent services to an individual.

(G A licensee that advertises debt settlenent services shal

not nmake statenents that are ni sl eading or deceptive, and the

advertisenents shall not conflict with the information specified
in divisions (D)(2). (3), and (5) of section 4710.27 of the
Revi sed Code.

Sec. 4710.35. (A) A licensee shall provide the accounting

required by division (B) of this section in accordance with the

foll owi ng requirenents

(1) At the following tines while the agreenent is in effect:

(a) After each settlenent of debt with a creditor on behal f

of the individual

(b) Wthin five business days after a request by an

i ndi vidual, but the |licensee need not conply with nore than one

reqguest in any cal endar nonth.

(2) Upon cancellation or ternination of an agreenent.

(B) If a creditor has agreed to accept as paynent in full an

ampbunt | ess than the full anmount of the debt owed by an

individual, the licensee shall docunent in a record an accounting

of all of the foll ow ng:

(1) The anpunt the creditor accepts as settlenent in full of
t he debt

(2) Any other terns of the settl enent;

(3) The amount of the debt when the creditor agreed to the

settl enent;

(4) For licensees using fee agreenents that cal cul ate any

portion of the fee based on a percentage of savings the individual
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realizes froma settled debt, the calculation of that fee.

(C A settlenent nust be in witing, indicate the assent of

the creditor and the debtor or the debtor's attorney in fact

through endorsenent., and clearly set forth the original anpunt of

the debt. the ampunt the creditor has agreed to accept as paynent

in full of the debt, and the difference between these anmounts

whi ch shall be the amount of debt forgiven

(D) Alicensee shall maintain records for each individual for

whom it provides debt settlenment services for four years after the

final paynent nmade by the individual and produce a copy of themto

the individual within a reasonable tine after a request i s made

for them The licensee may use el ectronic or other neans of

storage of the records.

Sec. 4710.36. (A) The director of commerce nay do the
foll owi ng:

(1) Act on the director's own initiative or in response to

conpl aints and may receive conplaints regarding, or take action to

obtain voluntary conpliance with, sections 4710.20 to 4710.43 of
the Revi sed Code;

(2) Seek or provide renedies as provided for in section
4710. 38 of the Revised Code.

(B) The director may investigate and exam ne, by subpoena or

otherwi se, the activities, books, accounts, and records of a

licensee, or a person to which a |licensee has del egated its

obligations under an agreenent. to determ ne conpliance with
sections 4710.20 to 4710.43 of the Revised Code. Infornmmtion that

identifies individuals who have agreenents with the |icensee shal

not be disclosed to the public. In connection with the

i nvestigation, the director may do the foll ow ng:

(1) Charge the person the reasonabl e expenses necessarily
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incurred to conduct the exan nation;

(2) Require or permt a person to file a statenent under oath

as to all the facts and circunstances of a matter to be

i nvesti gat ed.

(G The director may adopt rules in accordance wi th Chapter

119. of the Revised Code to inplenent the provisions of sections
4710.20 to 4710.43 of the Revised Code.

(D) The director may enter into cooperative arrangenents with

any other federal or state agency having authority over |icensees

and may exchange with any of those agencies informtion about a

| i censee, including informati on obtained during an exam nation of

the |licensee.

Sec. 4710.37. (A) As used in this section, "consuner price

i ndex" nmeans the consuner price index prepared by the United

States bureau of |abor statistics (U.S. city average for urban

wage earners and clerical workers: all itens, 1982-1984=100) or,

if that index is no | onger published, a generally available

conpar abl e i ndex.

(B) The director of comrerce., by rule adopted in accordance

with Chapter 119. of the Revised Code, shall establish reasonabl e

fees to be paid by licensees for the expense of admi nistering
sections 4710.20 to 4710.43 of the Revised Code. All fees,

charges, and penalties coll ected under sections 4710.20 to 4710.43

of the Revised Code shall be paid to the director and shall be

deposited by the director into the state treasury to the credit of

the debt settlenent services fund, which is hereby created. Funds

in the debt settlenent services fund shall be used for
adm ni stering sections 4710.20 to 4710.43 of the Revised Code.

(O The director, by rule adopted in accordance with Chapter

119. of the Revised Code, shall establish the dollar amounts for
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| icense fees under section 4710.22 of the Revised Code and shall

establish that |icense fees under section 4710.22, and penalties

col |l ected under section 4710.38 of the Revised Code, shall adjust

to reflect inflation, as neasured by the consuner price index. The

director shall adopt a base year and adjust the doll ar anmounts,

effective on July 1 of each vear, if the change in the index from

the base vear, as of Decenber 31 of the preceding vear, is at

| east ten per cent. The doll ar anpunt nust be rounded to the

nearest ten doll ars.

(D) _The director shall notify licensees of any change in

dol l ar amounts made pursuant to division (C) of this section and

nmake that information available to the public.

Sec. 4710.38. (A) The director of commerce shall enforce
sections 4710.20 to 4710.43 of the Revised Code and any rule
adopt ed pursuant to section 4710.36 of the Revi sed Code by taking

one or nore of the foll owi ng actions:

(1) Odering a licensee or a director, enployee, or other

agent of a licensee to cease and desist fromany violations;

(2) Odering a licensee or a person that has caused a

violation to correct the violation or that has failed to conply

with those sections to correct the failure, including naking

restitution of noney or property to a person aqgrieved by a

violation or failure to conply:

(3) Inposing on a |licensee or a person that has caused a

violation or has failed to conply a civil penalty not exceeding

one thousand dollars for each violation or failure to conply:

(4) Prosecuting a civil action to do either of the follow ng:

(a) Enforce an order

(b) Ontain restitution or an injunction or other equitable

relief, or both.
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(5) Intervening in an action brought under section 4710.39 of

t he Revi sed Code.

(B) If a person violates or fails to conply with, or

know ngly authorizes, directs, or aids in the violation of or

failure to conply with, a final order issued under division (A (1)

or (2) of this section, the director nmay inpose an additi onal

civil penalty not exceeding one thousand dollars for each

violation or failure.

(C) The director nmay maintain an action to enforce sections
4710.20 to 4710.43 of the Revised Code in any county.

(D) The director nmmy recover the reasonabl e costs of

enforcing divisions (A, (B). and (C of this section, including

attorney's fees based on the hours reasonably expended and the

hourly rates for attorneys of conparabl e experience in the

comuni ty.

(E) In determ ning the anbunt of a civil penalty to inpose

under division (A or (B) of this section, the director shal

consider the seriousness of the violation or failure, the good

faith of the person conmmitting the violation or failure, any

previous violations or failures by the person, the deleterious

effect of the violation or failure on the public, and any other

factor the director considers relevant to the determ nati on of the

civil penalty.

(F) No enforcenment action or adjudication order nmade by the

director under this section shall be valid unless an opportunity

for a hearing is afforded in accordance with Chapter 119. of the

Revi sed Code. Such opportunity for a hearing shall be given before

taki ng the enforcenent action or neking the adjudication order

except in those situations where section 119.06 of the Revised

Code provi des ot herw se.
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Sec. 4710.39. The director of commerce shall publish and

mai ntain, on the departnment of commerce internet web site, a

current list of all providers |licensed under sections 4710.20 to
4710.43 of the Revised Code.

Sec. 4710.40. (A) As used in this section, "insolvent" neans:

(1) Having generally ceased to pay debts in the ordinary

course of business other than as a result of a good-faith dispute;

(2) Being unable to pay debts as they becone due;

(3) Being insolvent within the neani ng of the federal

bankruptcy | aw

(B) The director nmay suspend. revoke, or deny renewal of a

license if any of the foll owi ng apply:

(1) A fact or condition exists that, if it had existed when

the licensee applied for a license, it would have been a reason

for denial.

(2) The licensee has commtted a material violation of or

failure to conmply with any provision of sections 4710.20 to

4710.43 of the Revised Code or a rule or order of the director

(3) The licensee is insolvent.

(4) The licensee or an enployee or affiliate of the |licensee

has refused to pernit the director to make an exani nati on
aut hori zed by section 4710.36 of the Revised Code, failed to

conply with an order to file a statenent pursuant to division
(B)(2) of section 4710.36 of the Revised Code within thirty days

after the request, or made a nmaterial m Ssrepresentation or

om ssion with regard to such statenent.

(5) The licensee has not responded within a reasonable tine

and in an appropriate manner to comuni cations fromthe director.
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(G If the director suspends or revokes a license, the

| i censee may appeal and request a hearing pursuant to Chapter 119.

of the Revi sed Code.

Sec. 4710.41. (A) 1If an individual voids an agreenent

pursuant to section 4710.32 of the Revised Code, the individua

may recover in a civil action all noney paid by or on behalf of

the individual pursuant to the agreenent., in addition to the

recovery under division (BY(3) of this section.

(B) Subject to division (C of this section, an individual

with respect to whoma |icensee or a person providi ng debt

settlenent service without a license violates or fails to conmply

with any provision of sections 4710.20 to 4710.43 of the Revised

Code may recover in a civil action all of the following fromthe

| i censee or person that caused the violation or failure:

(1) Conpensat ory danmages for econonmic injury caused by the

violation or failure;

(2) Except as otherw se provided in division (C of this

section and subject to adjustnent of the dollar anpbunt pursuant to

section 4710.37 of the Revised Code, with respect to a failure to

comply with division (D) of section 4710.26., a violation of

di visions (A) and (B) of section 4710.34, and a violation of or
failure to conply with sections 4710.27, 4710.29, 4710.30, and

4710. 31 of the Revised Code, the greater of the anmpbunt recovered

under division (BY(1) of this section or one thousand dollars:

(3) Reasonable attorney's fees and costs.

(C In a class action, the nm ni rum danages provided in

division (B) of this section do not apply.

(D) In addition to the renedi es avail abl e under division (B)

of this section, if a licensee fails to conply with an

individual 's right to cancell ati on under section 4710.30 of the
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Revi sed Code. the individual may recover in a civil action al

noney paid by or on behalf of the individual pursuant to the

agreenent, except for anmpbunts paid to creditors.

(E) Alicensee is not liable under this section for a

violation or failure to conply with any provision of sections
4710.20 to 4710.43 of the Revised Code if the |licensee proves that

the violation or failure was not intentional and resulted froma

good-faith error notw thstandi ng the mai ntenance of procedures

reasonably adapted to avoid the error. If, in connection with a

violation or failure, the |licensee has received nbre noney than

aut hori zed by an agreenent or sections 4710.20 to 4710.43 of the

Revi sed Code. the defense provided by division (E) of this section

is not available unless the |licensee refunds the excess within

three business days after learning of the violation or failure.

(F) If alicensee or a person providi ng debt settl enent

service without a license violates or fails to conply with any
provi sion of sections 4710.20 to 4710.43 of the Revised Code, an

i ndi vidual may recover under this section or pursuant to section
4710.43 of the Revised Code, but not both for the sane act or

practice.

Sec. 4710.42. (A) An action or proceedi ng brought pursuant to

division (A, (B)Y, or (O of section 4710.38 of the Revi sed Code

nust be commenced within four years after the conduct occurs that

is the basis of the director's conpl ai nt.

(B) An action brought pursuant to section 4710.41 of the

Revi sed Code nust be commenced within two vears after the | atest

of the foll ow ng:

(1) The individual's |last transm ssion of nobney to the

| i censee;

(2) The date on which the individual discovered or reasonably
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shoul d have di scovered the facts giving rise to the individual's

claim

(3) Termination of actions or proceedings by the director

with respect to a violation or failure to conply with any
provision of sections 4710.20 to 4710.43 of the Revised Code.

(C) The period prescribed in division (B)(2) of this section

is tolled during any period during which the licensee or, if

different, the defendant, has materially and willfully

m srepresented i nformation required by sections 4710.20 to 4710. 43

of the Revised Code to be disclosed to the individual, if the

information so m srepresented is material to the establishnent of
the liability of the defendant under sections 4710.20 to 4710.43
of the Revi sed Code.

Sec. 4710.43. Any violation or failure to conply with
sections 4710.20 to 4710.43 of the Revised Code by a licensee or a

person providi ng debt settl enent service without a license is

deened an unfair or deceptive act or practice in violation of

section 1345.02 of the Revised Code. A person injured by such a

violation has a cause of action and is entitled to the sane relief

avai lable to a consuner under section 1345.09 of the Revised Code,

and all the powers and renedies available to the attorney general
to enforce sections 1345.01 to 1345.13 of the Revised Code are

available to the attorney general to enforce sections 4710.20 to
4710. 43 of the Revi sed Code.

Section 2. That existing section 4710.01 of the Revised Code

i s hereby repeal ed.
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